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PREFACE TO THE THIRD EDITION. 

This Edition, like the second, has been prepared by me without the assist- 
ance of Mr. A^new. 

8inco the publication of the Second Edition in 1881) the number of deci- 
sions upon the ( ^ode has been so great that, in order to embody references to all 
of them without making the book inconveniently bulky, it bas ])ecn found neces- 
sary to alter the size of the type. Tlie various cases have all been carefully noted 
under the appropriate sections. Tlie cases from the Indian Law liejjorts have 
been brought up to the July numbers (inclusive) of the Reports of this year of 
the different Presidencies. 

The (kide itself has undergone considerable change at tSe hands of the 
Legislature since it was originally j)assed in 1882, there having been no fewer 
than twelve amending Acts, mostly of general application. The alterations made 
by these Acts have been shown in the text of the (^ode. 

Attention has been drawn to the various Reo’ulations (h^alino; with Oriminal 
Procedure. The last of these is Rc^gulation Y of 181)3 (8onthal Pergunnahs 
dustice) passed on the 17th day of March 181)3. Regulation V of 181)2 ( U])per 
P)urma, (h’iminal Justice) has not only been noted under the Sections to which it 
ap])lies, but has been ])rinted in c\vfe}iM) in the A])pendix. 

The decisions of the Punjab (diief (lourt, reported in tlie official reports 
known as the Punjab Record, hav(^ again, as in the previous editions, been 
incorporated in the notes and brought up to date. 

For the preparjition of the Judex, 1 am indebted to Mr. Dawes Swiuhoe, 
B a r r is te r-a t- La w . 


181)3. 
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PREFACE TO THE SECOND EDITION. 


Mr. J usticb Agnew having, on his appointment as Recorder of Rangoon, de- 
clined to take an active part in the preparation of this edition, it has, it is to be 
regretted, been prepared without his direct assistance. His notes, however, he 
very kindly placed at my disposal, and from these I have derived much valuable 
aid. 


Since the publication of the former edition, the number of decisions upon 
the new Code has been very great. Some idea of their number may be gathered 
from the fact that, although about 78 pages of tabular statements have been 
omitted from this edition as being unnecessary, tlie body of the Code itself with 
the notes upon it covers 493 pages, while in the former edition, with the 78 
pages of tabular statements included, it covered only 469 pages, showing an 
increase of upwards of 100 pages of notes of cases. 

No trouble has been spared to make the Index as copious and useful as 
possible.* 

The Code has been in many important particulars amended by Acts III of 
1884 and X of 1886, and the alterations have been carefully noted. 

At the suggestion of a number of gentlemen in the Punjab, the decisions 
of the Punjab Chief Court reported in the Punjab Record have been incor- 

The notes for the guidance of Police-officers have been considerably ampli- 
fied. These, with the references to the Bengal Police Manual, will, it is hoped, 
render this edition of greater service to Police-officers. 

The references to the rules and orders of the Calcutta High Court are from 



the second edition prepared by Mr. Wilkins. ^ 

The comparative tables showing the corresponding sections of the new and 
old Codes have been retained, and will be found as in the former edition at the 
commencement of the work. 

The cases from the Indian Law Reports have been brought up, in the 
Addenda, to the October numbers (inclusive) of the Reports of the different 
Presidencies. 

I desire to express my thinks to Mr. Gordon Leith, now Officiating Chief 
Magistrate at Calcutta, and to other Meml)ors of the Bar, for many useful 
suggestions in the preparation of this edition. 


Calcutta ; 
Nomnher 15, 1886. 


I 


G. S. H. 



PREFACE TO FIRST EDITION. 


The object of the New Code of Criminal Procedure is to consolidate and amend 
the law relating to criminal procedure, which is at present to bo found in Act X 
of 1872 as amended by Act XI of 1874, Act X of 1875, and Act IV of 1877« 
Most of the provisions of the existing law have been retained, but they have 
been re-arranged accordingijto a different method. We trust that the compara- 
tive tables at the commencement of the work, and the notes appended to each 
section will enable the reader easily to ascertain the corresponding sections of 
the New and Old Codes and Acts. 

In preparing this edition, we have endeavoured to giv^e references to all the 
cases of importance bearing on the subject of criminal procedure decided by the 
High Courts at the Presidency-towns and by the High (5ourt at Allahabad, and 

also to give references to the rules, orders, and notifications of those Courts and 

• • 

of the Government of India and Local Governments. • 

The rules and orders of the Calcutta High Court, we have taken from the 
edition published under the orders of the High Court in 1881 under the super- 
vision of Messrs. Crawfurd and Wilkins. Those of the Madras High Court are 
taken from the digest of rulings and orders compiled l)y Mr. Weir. The rules 
and orders of the Bombay High Court have been taken from the Circular 
Order-book published under the authority of the (^ourt in 1871, and amended 
from time to time, and those of the Chief Court of the Punjab from the Circu- 
lar Order-book published, under the orders of Government, by Mr. Smyth in 
1874. In order to avoid omissions, we have also gone through the Gazettes of 
the different Local Governmtjnts from 1872 to the end of 1881. 

We desire to express our thanks to Mr. Whitley Stokes and to the Mem- 
bers of the Legislative Department for furnishing us with all papers relative to 
the Bill and for allowing us access to the Gazettes. Without this assistance we 
should have been unable to insert many rules and orders which, we hope, will 
add to the value of our work. 


W. F A. 

G. S. H. 
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ADDENDA AND CORRIGENDA. 


3. End of note to s. 4 [a] add “See Bharut Chunder Nath v. Jahed Ali Biswas^ I. L. R, 
20 Cal. 481.” 

4. After 9th lino from,bottom add “ Sonthal Pergunnahs .—See Rc/?. V. of 1893 as to mean 

ing of High Court in reference to proceedings against European British subjects and 
others jointly charged with European British subjects.” 

Balmhistan — As to power of Chief Commissioner of British Baluchistan as a High 
Court, See Reg. II of 1893.” 

8. Line 34, for Reg. VII of 1892 read “ Reg. V of 1892.” 

,, After line 34 add Sonthal Pergunnahs : — See Reg. V of 1893, s. 4 (II).” 

9. End of note to s. 9 add “ Sonthal Pergunnahs .-—See Reg. V of 1893, s. 4 (II).” 

26. Last line, after “ Emp. v. Sashe Bhusan ChuckrabutUjy I. L. R. 4 Cal. 623”, add “ Emp, 
V. Gopal Singh] I. L. R. 20 Cal. 316.” 

41. 7th line, before “ In re Bhoobuneshwar Dutt, 2 0. L. R. 80,” add “ Emp. v. Krishna Qobind 
Dasy I. L. R. 20 Cal. 358.” 

85. End of 4th line from bottom add “ See Dhunput Singh v. Chutterput Singhy I, L. R. 20 
Cal. 513 : Emp. v. Oobind Chandra I)aSy I. L. R. 20 Cal. 520.” 

124. add “ See Punjab Record, 1893, p. 47.” 

130. After 14th line add “ Sonthal Pergunnahs .— See Reg. V of 1893, s. 4 (IJ).** ^ 

134. After the 9th paragraph add “ See Baperam Surma v. Gouri Nath Dulty I. L. R. 20 Cal. 
474.” 

139. After 9th paragraph add “The High Court at Allahabad, dissenting from Atchayya v. 
Gangayya, I. L. R. 15 Mad. 138 (F. B.), held that a Registrar acting under s. 73 of 
the Registration Act, 1877, is not a Court within the meaning of s. 195 of the Code — 
Emp. V. Ram Lally I. L. R. 15 All. 141.” 

142. Line 34 add “ See Jatra Shelch v. Reazut Shekhy I. L. R. 20 Cal. 483.” 

163. Note Queen-Emp. v. Khoda UmUy I. L. R. 17 Bom. 369, under s. 227. 

174. After 6th paragraph of notes to s. 238 add “ See Emp, v. Khoda 27wia, I. L. R. 17 
Bom. 369.” 

174. After 3rd paragraph add “ See Jatra Shelch v. Reazat Shekhy I. L. R. 20 Cal. 483.” 

175. End of 6th paragraph add “ See Emp. v. Chundra Bhuiyay I. L. R. 20 Cal. 537.” 

166. Note Emp. v. Raghu Nath Dutty I. L. R. 20 Cal. 413, under ss. 233, 234 and 235. 

184. End of 2nd paragraph of notes to s. 257 add “ See NUkanto Singh v. Emp.y I. L. R. 
20 Cal. 469. ” 

192. End of note to s. 208 add “ See Emp. v. Ram Lally 15 All. 136.” 

250. End of 5th line insert “ See Rohimuddi v. Emp.y I. L. R. 20 Cal. 353.” 

254. End of note to s. 374 add “ Sonthal Pergunnahs : — See Reg. V of 1893.” 

259. After line 6 insert “ See Emp. v. Sita Nath MitrUy I. L. R. 20 Cal. 478.” 

318. At end of 2nd paragraph add “ See Baperam Surma v. Gouri Nath DuU, I. L. R. 
20 Cal. 474.” 

324. Before beginning of note to s. 488 insert : “ An application for maintenance ought not 
. to be dismissed on the failure on the part of the applicant to comply with an order 
for payment of process fees. In re Ponnammal, I. L. R. 16 Mad. 234.” 




TABLE OF CASES CITED. 


A Page. 

Abasu Begum v. TJmda, Khanum, I. L. R. 

8 Cal. 724 ... ... ... Cl 

Abaycswari Debi v. Sidbeawari Debi, I. L. 

R. 16 Cal. 80, p. 513 ... 81,83,86 

Abbilakh Singh v. Kliub Lai, I. L. R. 10 
Cal. 1100 ... ... 137, 138 

Abdool, I. L. R. 10 Bom. 186 ... ... 121 

Abdool V. Luckynarain Mundul, I. L. R. 

5 Cal. 132 ... ... 83,289 

Abdool Azeez, 7 W. R. Cr. 59 ... ... 21 

Abdool Bari, In re, 25 W. R. Cr. 50 ... 62 

Abdool Kadir, 11 B. L. R. Appx. 11 179, 233 

Abdool Karim, I. L, R. 4 Cal. 18 • (S.C.) 

3 C. L. R. 44 ... 21, 171, 188, 236, ,3.50 

Abdool Setar, 3 W. R. Cr. 36 154, 207 

Abdool Sobhan, I. L. R. 8 Cal. 63 ... 251 

Abdoor Ruhman, In re, 7 W. R. Cr. 37 ... 49 

Abdul Ali, 25 W. R. Cr. 45 ... 122 

Abdul Ali Ismailji, I. L. R. 7 Bom. 180 ... 326 
Abdul Aziz, In re, I. L. R, 14 All, 49 ... 56 

Abdul Guffoor. 10 C. L. R. 54 . ... 152 

Abdul Hosar., I. L. R. 1 All. 497 1.35, 181 

Abdul Huq, 20 W. R. Cr. 57 .. 56, 57, 63, 64 

Abdul Kadir, I. L. R. 9 All. 452, pp. 457, 

462 ... ... 57, 58, 59, 60, 64, 65, 175, 

Abdul Kadir, I. L. R. 3 All. 279 ... 27 

Abdul Ka^lir, 3 C. L. R. 44 : (S. C.) I. L. R. 

4 Cal. 18 ... ... 350 

Abdul Kadir Khan, 11 B. L. R. App. 18 ... 149 
Abdul Khadar v. Jheera Satub, I. L. R. 

15 Mad. 224 ... ... 138,317 

Abdul Khalik, Punj. Rec. 1888, p. 118 ... 341 

Abdul Latif, I. L. R. 10 Bom. 186 ... 124 

Abdul ^himan, I, L. R. 16 Bora. 580 

182, 279, 289, 296, 297 

Abdul Sobhan, In re, I. L. R. 8 Cal. 63 
pp. 67-70 ... ... 270,297,347 

Abdul Wahad v, Chandia, I. L. R. 13 Cal. 

305 ... 238 

Abdullah, !. L, R. 7 All. (F.B.r3S6 102 

Abdullah, I. L. R. 4 Bom. (P.B.) 240 ... 238 

Abdur Rohaman v, Sakhina, I. L. R. 5 
Cal. 558 : (S.C.) 5 C. L. R. 21 ... 326 

Abheen Parrida, 20 W. R. Cr. 17 ... 187 

Abhoy Chandra Mookerjee v, Mahamed 
Sabir, I. L. R. 10 Cal. 78 ... ... 93 

Abhram Umar, I. L. R. 8 Bom. 575 ... 341 

Aboo Sh eikh, 23 W. R. Cr. 19 ... 188 

Abraham v, Mahtabo, I. L. R. 16 Cal. 

487 ... ... ... 53,367 

Achi, 1. L. R. 2 Mad. 161 ... ... 16 

Achiraj Lall, I, L. R. 4 Cal. 603 : (S.C.) 3 
C. L. R. 87* ... ... 26, 176 

Aohutha, I. L. R. 12 Mad. 92 ,. ... 26 

Adapa Venkanna, I. L. R. 4 Mad, 327 ... 236 

Adhya Thakoor, 17 W, R. Cr. 33 ... 136 

Adivigadu, I, L, R. 1 Mad. 191 120, 121 


Page. 


Adu Shikdar, I. L. R. llCal. 635, p. 641. 102, 103 
Adyan Sing v. Emp., I. L. R, 13 Cal. 121 245 

Ahmed, I. L. R. 9 Mad. 448 ... ... 342 

Ahmed Ali, 22 W. R. Cr. 42 ... ... 27 

Aiyavu, I. L. R. 9 Mad. 61 ... ... 195 

Aiudhia, I. L. R. 10 All. .350 ... ... 139 

Akbar, Punj. Rec. 1886, p. 71 ... ... ,329 

Akhoy Kumar, In re, 7 C. L. R. 393 244 

Ala Bak.sh, I. L. R. 6 All. 484 ... 274, 295 

Ali Ahmud v. Nathu, Punj. Rec. 1884 p 19 178 
Alim Mundle, 11 C. L. R. 55. 148, 156, 350, 351 

Amanullah, 21 W. R. Cr. 49 (S.^C.) 12 li L. 

R. Appx. 15 ... 202, 204 

Amar Nath, I. L. R. 5 All. 318 44 

Amarsing Jctha, I. L. R. 10 Bom. 506 .. 31 

Ambler v. Pushong, I. L. R. 11 Cal. 36;> . 88 

Ameer Chand Nahatta, Petitioner, 13 W. R 
Cr. 6:1 .. ... ... 176 

Ameer Khan, 7 B. L. R. 240 ... 347 

Araeerooddeen, 15 W. R. Cr. 25 245 

Amer Nath, I. L. R. 5 All. HIH .. 28 

Amiraddi, In the matter of, 3 B. L. R 
App. Cr. 45 ... ... .. 82 

Amir Chand, Punj. Rec. 1889, p. 79 175 

Amir Khan, I. L. R. 8 Mad. 3:^ 290, ^1, 292 

Amiruddin, In re, I. L. R. 8 Cal. 481 ... 170 

Amiruddin Fakcer, 21 W. R. Cr. 29 ... 18.3 

Amrita Govinda, 10 Bom. H. C. R. 497 ... 352 
Amrit Nath Jha r. Ahmed Reza, 6 W. R. 

Cr. 61 ... ... ... 86,90 

Amrita Nathu, 7 Bom. H. C. R. Cr. 29 ... 318 
Amu Jan, 7 N. W. 302 ... ... 47 

Ananda Chandra Bhuttacharjee v. Stephen, 

I. L. R. 19 Cal, 127 ... 82, 83, 298 

Anand Sarup, I. L. R. 3 All. (F.B.) 563 ., 23 

Anant Ram, I. L. R. 4 All. 293 1 66, 354 

Anant Ramchandra, In re, I. L. R. 11 Bom. 

4:38 ... ... ... ... 138 


Anant RamchanderLothkur, Inre, lOBom. 

197 .. ... ... ... 341 

Ananthacharri v, Ananthacharri, I, L. R. 

2 Mad. 169 ... ... 66,310 

Aneef Putney v. Ram Soonder Chucker- 
butty, 1 W. R. Cr. 16 .. 147, 356 

Angelo V, Cargill, 9 B. L. R. 417 ... 75 

Annapurnabai, In re, I. L. R. 1 Bom. 630 

^1 343 

Annu Khan, I. L. R. 6 All. 83 ... 18, 20* 190 

Anund Moyi Pabia v. Shurnomoyi, I. L. 

R. 13 Cal. 179 ... ... ... 86 

Animdce Kooer v, Sooneet Kooer, 10 W. 

R. Cr. 40 ... ... 62,68 

Anundomoyee Daboe r, Lnchraun Per- 
shad Goho, In re, 2 C. L. R. 2^ ... 91 

Anuntrara Singh, I. L. R. 5 Cal. (F. B.) 

954 : (S. C.) 6 C. L. R. 297 ... 105,152,231 

Apabin Kesu, 10 Bom. H. C, R. 181 ... 106 



XXVI 


TABLE OF CASES CITED. 


Page. 

Subhana Mendre, I, L. R. 8 Bora. 

), p. 213. 153, 159, 161, 162, 163, 164, 165, 

172, 173, 174, 214, 285, 355 
Aradhan Miindul v, Mayan Khan Takad- 
qeer, 25W. R. 7 ... ... ... 332 

Arjun Megha, 11 Bora. H. C. R. 282 ... 203 

Arumuga, I. L. R. 12 Mad. 196 209, 210 

212, 227 

Arumugara v. Tulukanam, I. L. R. 7 Mad. 

187 ... ... ... ... 326 

Arunachella Beddi, Ex-parte, 5 Mad. H. C. 

R. 212 ... ... ... 346 

Ajrzanoollah v. Nazir Mullick, 21 W. R. 

Or. 22 ... ... ... ... 91 

Asghar Ali, I. L. R. 2 All. 260 ... 227, 231, 232 

A^ghar Ali, I. L. R. 6 All. 61 ... 18, 20, 189 

Ashburner v. Keshav, 4 Bom. H. C. R. (A. 

C.)J. 150 ... ... ... 75 

Ashootosh Chuckerbutty, I. L. R. 4 Cal. 

(F. B.) 483 : (S. O.) 3 C. L. R. 270 175, 202 

Ashraf Ali, I. L. R. 6 AU. 129 . . . ... 110 

AshriifE Sheikh, 6 W. R. Or. 91... ... 227 

Askar Mea v. Sabdar Mea, I. L, R. 12 Cal. 

137 ... 74 

Aslu V. Emp. I. L. R. 16 Cal. 779 279 

Asrof Ali V. Emp., I. L. R. 5 Cal. 281 ... 135 

Assanoollah, 13 W. R. Or. 15 ... ... 206 

Atar Ali, I. L. R. 11 Cal. 79 ... ... 236 

Atchayya v, Gangayya, I. L. R. 15 Mad. 

138 ... ... ... ... 139 

Atraaraix Narayp.n Parab, In re, I. L. R. 

14 Bom. 25 w ... ... ... 93 

Attorney-General v, Bertrand, 31 and 36 
L. J. P. C. 51, p. 57 ... 286,297 

Attur Singh, Punj. Rec. 1887, p. 177 ... 326 

Atn V. Erap., Punj. Rec. 1883, p. 4 ... 121 

Atu Ram v, Emp,, Punj. Rec. 1885, p. 78 230 
Auba-bin Bhibrav, 4 Bora. H. C. R. Cr. 6. 320 
Auro Kiara, In re, I. L. R. 2 Mad. 38. 296, 297 

Autal Muchi, I. L. R. 10 Cal. 1026 ... 3.37 

Awal Khan, Punj. Rec. 1892, p. 9 ... ^7 

Azim Khan, Punj. Rec. 1887, p. 110 ... 278 

Azim Khan v» Emp., Punj. Rec. 1885, p. 103 297 
Azim Mollah v, Sutoo Poramanick, 10 C. 

L. R. 523 ... ... ... 90 


Baban Khan Valad Mhasthoji, I. L. R. 2 
Bom. 142, p. 144 161,162,164,166 

Babu Lai, I. L. R. 6 All. 509 ... 101, 102 

Babua, I. L. R. 6 All. 132 ... 57, 59, 60, 63 

Bachu Mullah v. Sia Ram Sing, I. L. R. 

14 Cal. 358 ... ... 155,175 

Badi V. Bmp,, I. L. R. 7 Mad. 579 ... 175 

Badiya v. Queen, 5 Mad. 158 ... ... 160 

Bagga Sin^, Punj. Rec. 1888, p. 100 ... 175 

Bagvanti, I. L. R. 7 Bom. 303 ... ... 2 

Bahadar, Punj. Rec. p. 23 ... ... 16 

Bahadur Singh, I. L. R. 4 All. 128 ... 326 

Bahawala, Punj. Rec. 1886, p. 39 ... 101 

Bai Jamna v» Bai Jadav, I. L. R. 4 Bora. 

168 ... ... ... . . 139 

Baidanath Das, I. L. R. 3 Cal. 366 : (S. C.) 

1C. L. R. 442 ... ... 187 

Baidya Nath v, Muspratt, I. L. R. 14 
Cal. 141 ... ... 143145,146 

Baijoo LaU, I. L. R. 1 Cal. 450. 133, 134, 

139 318 

Baikanta Bauri, I. L. R. 16 Cal. 349 ... 100 

Baikunt Kumar, In re, 3 C. L. R. 134. 90, 94 

Bai Ratan, 10 Bom. H. C. R. 166. 105, 106, 352 
Bai Rukshmoni, I. L. R. 10 Bom. 340 ... 142 

Bakhshi Ram, I. L. R. 3 All. 201 ... 24 

Bakshi Ram, Punj. Rec., 1890, p. 26 ... 141 


Bai Gun^adhar Tilak, I. L. R. 6 Bom. 285. 334 
Balagi Sitaram, In re, 11 Bom. H. C. 

R. ... ... ... 136,229 

Balaram Chatrukalal v. Magistrate of 
Talugua of Igatpuri, I. L. R. 6 Bom. 672 

74 76 79 

Balasinnatambi, I. L. R. 14 Mad. ^ .*. . 291 

Baldeo, I. L. R. 3 All. 322 ... 318, 323 

Baldeo Sahai, I. L. R. 2 All. 2^ ... 184 

Balkrishna, In re, I. L. R. 11 Bora. 584 ... 93 

Balrnakund, Punj. Rec. 1^9, p. 77 ... 61 

Bai want, I. L. R. 9 All. 134 (P. B.) 279 ... 295 
Banarsi Das, Punj. Rec. 18^, p. ^ ... 57,65 

Banoe Mad hub Ghose v. Wooraa Nath 
Roy Chowdhry, 21 W. R. Cr. 26 81, 83 

Bank of Bengal v, DinoNath Roy, I. L. R. 

8 Cal. 166 : (S.C.) 10 C. L. R. 190 252, .364 

Bankhandi, I. L. R. 15 All. 6 ... 150, 177, 180, 

182, 184, 201, 206, 211, 329 
Bapu Daldi v. Queen, I. L. R. 5 Mad. 23. 121, 

122 124 350 

Bai-appa, I. L. R. 12 Mad. 123 ... ’ 202,’ 205 

Bareiro v. Emp. Punj. Rec. 1888, p. 118 ... 73 

Barkatulla r. Remie, I. L. R. 1 All. 17 ... 137 
Baroda Prosunno Chuckerburty, In re, 

2C. L. R. 348 ... ... ... 56 

Barton, I. L. R. 16 Cal. 238 ... 3.35 

Basant Bibi, I. L. R. 12 All. 69 ... 334 

Basapa, I. L. R. 9 Bom. 172. 296, 346, 354, 369 

Basaruddin Bhuiah v. Baha Rali, I. L. R. 

11 Cal. 8 ... ... 74,78 

Basava, I. L. R. 11 Mad. 142 ... 190, 371 

Basooram Dass, 19 W. R. Cr. 36. 29, 35, 44, 111 

Bastiano, I. L. R. 15 Bom. 514. 192, 196, 200 

Basudeb Surma v, Naziruddin, I. L. R. 

14Cal. 8;34 ... ... ... .341 

Bata V, Emp., Punj. Rec. 1886, p. 2 ... 102 

Batesur Manual, I. L. R. 10 Cal. 604 ... 139 

Bazu, 8 W. R. Cr. 47 : (S.C.) 4 Wym. Cr. 

Rul. (F. B.)13 ... ... ..175 

Bebbiki Pathak, 21 W. R. Cr. 12. 56, 1^ 

Becharam Bhuttacharjee, In re, 15 W. R. 

Cr. 67 ... ... 73,76 

Bechar Mava, 4 Bom. H. C. R. Cr. 38. 120, 121 
Bechar Pitambar, Bom. Cr, Rul. 22nd 
Feb. 1870 ... ... ... 277 

Beckwith v, Philby, 6 B. and C. 635 ... 31 

Bedhumukhi Debi, In re, 6 B. L, R. Appx. 

1*29 ..43 

Beharee Dosadh, 7 W. R. Cr. 7 ... 356 

Behari Hacfii, In re, 5 C. L. R. 238 ... 105 

BohariLall Bose, 6 C. L. R. 431 J151, 214,215,230 
Behari Mahton v, Emp., I. L. R, 11 Cal. 

106 ... ... ... ... 160 
Behary Lall Bose, 7 W. R. Cr. 44 ... 358 

Behary Shaha v, Nubby Khan, 9 W. R. 

Cr. 13 ... ... ... 344 

Behary Singh, 7 W. R. Cr. 3 ... 34, 35, 99, 111 
Bejoy Nath Chatterjee r. The Bengal Coal 
Co., 23 W. R. Cr. 45 ... ... 87 

Bekoo Khan v. Emp., I.L.R. 16 Cal. 610 ... 114 
Belilios, 12,W. R. Cr. 53 : (S.C.) 3 B. L. R. 

Appx. 151 ... ... 147, 183, 348 

Belihos. 12 B. L. R. 249 : (S.C.) 20 W. R. 

Cr. 61 ... ... ... ... 286 

Beni Narain v. Acharj Nath, I. L. R. 

5 All. 607 ... ... ... 86 

Bepin Behari Shaw v. Emp. , 13 C.L.R. 110. 219 
Bepin Biswas, I. L. R. 10 Cal. 970. 202, 210, 

212 227 

Berreman, 6 Cox, C. C. 388 ... ...104 

Berril, I. L. R. 4 All. 141 ... 301, 306 

Bhadreswari Chowdhrani, In re, 7 B. L. 

R, 329 80 

Bhagvanti Ravji, I. L. R. 7 Bom. 303 ... 18 
Bhagwan Devraj, I, L, R, 4 Bom. 357 ... 141 



TABLE OF CASES CITED. 


XXVll 


Page. 

Bhairon Singh, 1. L. B. 3 All. 338 ... 106 

Bharat Chunder Nath, I. L. R. 20 Oal. 481. 371 
Bharma, I. L. R. llBom. 702 ... ... 109 

Bharut Chunder Bose v» Dwarka Nath 
Chowdhry, 15 W. R. Cr. 86 ... ... 91 

Bharut Chunder Ohristain, In re, 1 W. R. 

Cr.2 .. ... ... 197,210 

Bhawani bin Panduji, I. L. R. 2 Bom. 525. 216 
Bhawani Prosad, 1. L. R. 4Ali. 182. 135,181 

Bhawoo V, Mulji, I. L. R. 12 Bom. 377. 31,2i^,295 
Bheekoo Kalwar, 10 B. L. R. App, 10 ... 312 

Bheem Manjee, 6 W. R. Cr. 52... ... 113 

Bhekoo Singh, 7 W. R. Cr. 108 ... 210 

Bhibhuti Bhusan Bhit, 1. L. R. 17 Cal. 

485 ... ... 274,275,277,279 

Bhickaree Mullick. In re, 10 W. R. Or. 50. 238 
Bho^antia, I. L. R. 15 All. 11 ... 100 

Bhohisan Mahatoon, W. R. Cr. Sup Vol. 

Ill ... ... ... ... 138 

Bhola, PunL Rec., 1888, p. 2 ... 317 

Bholanath Bose v. Komuruddin, 20 W. R. 

Or. 53 ... ... ... 82,91 

Bholanath Ghose, In re, 7 0. L. R. 516 ... 89 

Bholanath Mookerjee, 7 B. L. R. 64 ... 185 

Bholanath Sein, I. L. R. 2 Cal. 23: (S.C.) 25 
W. R. Cr. 57. 129, 151, 230, 286, 297, 306, 369 

Bhoiro Mundul, In re, 14 W. R. Cr. 28 ... 92 

Bboirub Chunder Datta, 10 C. L. R. 193 ... 77 

Bhokteram v, HeeraKolita, I. L. R. 5 Cal. 

184, p. 187 ... ... 134,317,324 

Bhoobanisher Gosamee, 2 W. R. Cr. 6 

154,209 

Bhoobuneshwar Dutt, In re, 2 C, L. R. 80 : 

(S. C.) I. L. R. 3 Cal. 621 ... ... 41 

Bhoodoo Jolaha, 2 0. L. R. 215 ... 255 

Bhootnath Dey, In re, 4 C. L. R. 405 

194, 216, 275, 354 

Bhugwan v. Doyal Gope, 19 W. R. Cr. 7 

218 355 

Bhup Singh, I. L. R. 2 All. 771. 254,’ 290 

Bhyro Bayal Singh, 3 B. L. R. App. Cr. 5 ; 

(S.C.) 11 W. R. Cr. 46 ... ... 81 

Bichitranund Dass, In re, I. L. R. 16 Cal. 

667 121 270 

Bido Noshyo, 12 W. R. Cr. 11 ... ... ’ 250 

Bikas Khan v. Emp. 1. L. R. 16 Cal. 610 

96, 100 

Bindabun Chunder Dutt v, Dwarka Nath 
Sen, 23 W. R. Cr. 15 ... 78, 79 

Bindu, 8 W. R. Cr. 60 ... ... 286 

Bipro Dass, 8 W. R. Cr. 45 ... • ... 181 

Bird r. Jones, 7 Q. B. 742 ... ... Ill 

Birmingham and Gloucester By, Co. 3 Q.B, 

223 ... . 141 

Birreshuree Pershad, In re, 6 W. R. Cr. 93. 58 

Bisheshar Nath v, Emp., Pnnj., Rec. 1884, 

P. 20 ... ... ... ...9,23 

Bisheshur, I. L. R. 9 All. 645 ... 21, 171 

Bisheshwar Shaha v, Bishwambhur Sircar, 
23W. R.Cr.61 ... ... ... 371 

Bishonath Pal, 12 W. R. 3 ... ... 286 

Bishonath Sircar, iJe, 3 W. R. Cr. 63 ... 49 

Bishoo Manjee, 9 W. R. Cr. 16... ... 103 

BishumbhurDoss,15W. R. Cr. 49: (S.C.) 6 
B. L, R, Appx. 122 ... ... 337 

Bisseshur Namin Mahtah, 8 W. R. Or. 83. 86 

Bissessur Sahoo, I. L. R. 17 Cal. 562 ... 74 

Bissonath Mimdle, 2 W. R. Cr. 58 ... 363 

Bistoo Chunder Chuckerbutty, In re, 10 
W. B. Or.27 ... ... 72,73,74, 76 

Bitchitranund Dass, In re, I. L. R. 16 
Cal. 667 ... ... ... ... 350 

Biyacha v, Moidin Kutti, I. L. R. 8 
Mad. 70... ... ... 325 

Biyogi Bhagut, In re, 4 0. L. R. 134. 135, 144, 

145, 181 


Bocha Chowkeedar, 22 W. R. Or. 33 
Boidnath Singh, 3 W. R. 29 ... 1^, 207 

Bojjigam, I. L. R. 5 Mad. 22 ... ... 121 

Bolai Chand Ghosal v, Samiruddin, I. L, 

R. 19 Cal. 646 ... ... ... 91 

Bolaki Hajiam, In re. Criminal Rule from 
Beguserai, No. 9 oi 1885, decided 29th 
January 1885 ... ... ... 290 

Bolaki Ball, 19 W. R. Cr. 7 ... ... 29 

Bolapa bin Dundapa, I. L. R, 1 Bom. 639 2,56 

Bolton, 1 Q. B. 66 ... ... ... 74 

Boodhooa, In re, 9 W, R. (F. B.) Or, 6 ... 16 

Boodhun Ahir, 17 W. R. Cr. ^ ... 136 

Bow^ Hari, 22 W. R. Or. 35, 72 ... ^9 

Bradley v. Jameson, 11 C. L. R. 414 : (S. C.) 

I. L. R. 8 Cal. 580 .. ... 82,83,286 

Brindaban Bowree, 5 W, R, Cr, 54 202, 210 
Brindaban Shaha, 10 W. R. Cr. 41 ... 68 

Brindabun Dutt r. Dwarka Nath Sein, ^ 

W. R. Cr. 47 ... ... ... 77 

Brittain r. Kinnaird, 1 B. and B, 432 ... 74 

Brojendro Ball, 21 W. R. Cr. 86 76, 79 

Brojo Kanto Roy Choudhuri, I. B. R. 9 
Cal. a37.. ... ... ... 75 

Buchn Mullah v, Sia Ram Singh, I. B. 

R. 14 Cal. 358 ... ... ... 354 

Budara Janni, I. B. R. 14 Mad. 121 ... 3 

Budh Sing, I. B. R. 2 All. 101 ... 109 

Budhu V, Emp., Punj. Rec. 1885, p. 17 ... 85 

Budhu Nanku, I. B. R. 1 Bom. 475 212, 227 

Budrool Hossein, 24 W. R. Cr. 51 2fi, 31, 44 
Buktear Maifaraz, 15 W. R. Oai 64 ... 283 

Bulakee Kurmee, 6 W. R. Or. 72 ... 210 

Biildoo, I. B. R. 8 All. 509 ... 212, 227 

Bullee Singh, Re, 17 W. R. Cr. 2 ... I44 

Bullock V. Dunlop, B. R. 2 Ex, Div, 43 ... 343 

Bulorara, 3 Wyra. Cr. Rul. 37 ... ... 91 

Bundoo, /«re, 22 W. R. Or. 67... ... 289 


Bunkhandi, I. B. R. 15 All. 6 ... ... 358 

Bunko Behary, 1 W. R. Cr. 36 ... 241 

Bunshi Sheikh, I. B. R. 6 Cal. 816. 1()6, 247 

Bunwari Ball Misser v. Raja Radha Per- 
shad Singh, 1 C. B. R. 1^ ... ... 90 

Bura, Punj. Rec. 1886, p. 7 ... ... 249 

Burke, I. B. R. 6 All. 224 ... 204, 334 

Buroda Kant Roy v, Korrimuddi Moon- 


shee, 4 C. B. R. 452, p. 454 ... 68, 64, 175, 239 

Bussoram Dass, 19 W. R. Cr, 36, 29, 35, 44, 111 
Bustee Khan, 1 W. R. Cr. 17 ... ... 210 

Buta, Punj. Rec. 1887, p. 139 ... ... 352 

B’lta Singh, Punj. Rec. 1884, p. 1 ... 239 

Buto Kristo Dass, I. B. R. 6 Cal. 59 ... 330 

Butt V, Conan 8 Bro. and Bing. 587 282 

Buz Joo Ball, I. B. R. 1 Oal. 450 ... 318 

Buzleh Ali, ^ W, R. Cr. 66 ... ... 187 

Byhavalad Surjim, 1 Bom. H, 0, R, 91 ; 

Bom. H. 0. Cir. 257 ... 241 

Byjnath Sahoo v, Rugoonath Pershad, 

25W. R.Cr. 16 ... 89 

Bykuntram Shaha Roy v, Meajan, 10 
B. B. R. 434: (S.C.) 18 W. R. Or. (F.B.) 47 82 


Calla Chund, 7 W. R. Cr. 60 ... ... 171 

Castro, B. R. 6 App. Oa. 229 ... I67 

Chagan Dayaram, I. B. R. 14 Bom., 331. 212, 227 

231, 286 295 

Ohait Ram, I. B, R. 6. All. 103 ... ’ ’ 319 

Chajja, Punj. Rec. 1887, p. 60 ... 325 

Ohakowrie Ball, In re, 13 C, B. R, 275. 175, 

^ ^ 231, 295 

Chaku, In re, 8 Bom. H. 0. R. Cr. Oaa. 124, 327 
Ohamaro Malo r. Kashi Chunder Balia, 

8 W. R. Or. 85 ... ... ... 57 



XXVlll 


TABLE OF CASES CITED. 


CViand Bagdee, 7 W. R. Or. 6 . . . 
Chand Klian, I. L. R. 9 Oal. 878 


Pago. 

... 217 
61, 67, 

270 271 

Chand Niir, 11 Bom. 241 ... ... 174 

Chandi Bhattacharjee, In I. L. R. 10 
Cal. 207 ... .. 290,291,292 

Chandi Charan Chatterjee v. Chandra 
Kumar Ghose, 5 B. L. R, Appx. 70 ... 299 

Chandi Singh, In r^, I. L. R. 14 Cal. 395 

166 355 

Chandra Jw, 9 B. L. R. 6 ... ... ’ *270 

Chandra Kant Bhattacharjee, In re^ 

I. L. R. 12 Cal. 495 ... ... 171 

Chandra Nath Sirkar, I. L. R. 7 Cal. 

65: (S.C.) 8 C. L. R. 352 ... 175, 231 

Chandra Sekhar Rai, In r^, I. L. R. 

11 Cal. 77 ... ... ... 339 

Chandvamraa, I. L. R. 7 Mad. 189, p. 190 .. 317 
Chandii Goala, I. L. R. 14 Cal. 356 ... 238 

Charoo Chunder Mullick, In re, I. L. R. 

9 Cal. .397 : 10 C. L. R. 430. 56, 57, 196, 347 

Chattar Singh, I. L. R. 2 All. 33. 237, 251 

Chatterdharee Singh, 5 W. R. Cr. 59 .. 208 

Chaudhuri Mahomed, I. L. R. 20 Cal. 349. 298, 

318 

Chedi Rai, 7 C. L. R. 142 ... ... 295 

Choit Ram, I. L. R. 5 All. 110 .. ... 196 

Chellam Naidu v, Ramasami, I. L. R. 

14 Mad. 379 ... ... 142,2.35 

Chelta, Punj. Rec. 1889, p. 56 ,. ... 20 

Chetu, f*unj. Rftc. 1886, p. 19 .. .. 358 

Choverton, 2 F.jxnd F. 836 ... ... 104 

Cheyt Singh, 22 W. R. Cr. 70 .. . . 64 



227 ... • • ••• 

Chinnimarigadu, I. L. R. 1 Mad. 289 . . 237, 

238, 239 

Chintamanl Bapooha v. Digarabar Mitter, 

2 B. L. R. (S. N.) XV 74.79 

Chintamonee Nye, In re, 11 W. R. Cr. 2 ... 337 
Chocha Rai, 6 N.-W. P. Rep. 366 ... 331 

Chooutta, Pun]. Rec. 1889, p. 6 ... 364 

Choonee, 5 W. R. Cr. 13 211 

Chooramoni Sant, 14 W. R. Cr. 25 . 293 

Chota Hurry Pramanick Tantee, 15 W. R. 

Cr. 5 ... ... ••• 

Chotix, I. L. R. 9 All. 52 ... 291, 2i)2 



R. Cr. 9 ... ... 65 

Chuniinan Shah, In re, I. L. R. 3 Cal. 756 247 
Chummun Shaha, In re,2G. L. R. 317 ... 241 
Chnniroo Roy, 7 W, R. Cr. 35; (b.C.) 3 
Wym. Cr. Rul. 20 .. ... 48, 49 

Chunder Bhon Singh, In re, 17 W. R. 

Cr. 10... ... ••• 

Chunder Bhattacharjee, 24 W. R. Cr. 42. 352 

Chunder Coomar Mitter i?. Modhoosoodun 
Dcy, 9 W. R. Cr. 50 ... ... 

Chunder Coomar Poddar v, Ohundi-a Kanta 
Ghose, I. L. R. 12 Cal. 521 . ... 

Chunder Coomar Rai v» Omesh Cnunder, 

22 W. R. Cr. 78 ... ••• 

Chunder Kant Chuckerbutty, 10 W. K. 

Cr., 14 ... 

Chunder Koomar Mozoomdar, 24 W. R. 

Cr 77 

Chunder Koomar Mozuradar, 25 W. R. 

Cr. 54 .. _ ^ ^ 

Chunder Madhub Ghose v. Juggut Cnun- 
der Sen, 4 C. L. R. 483 .. ••• 

Chunder Nath Deb, In re, 5 C. D. K* 

372 ... ... ... 277,279 


262 

88 

83 

213 

210 

85 


Page* 

Chunder Nath Sen, In re, I. L. R, 5 Cal. 

875 : (S.C.) 6 C. L. R. 379, p. 521 ...73, 77 

Chunder Nath Sen, In re, I. L. R. 2 Cal. 

(F. B.)293, p.295 ... ... 83,286 

Chunder Nath Sen v. Ram Dyal Ghiittuck, 

6 C. L. R. 379 : (S.C.) I. L. R. 5 Oal. 

^875 ... ... ... ..73,77 

Chunder Seekur Roy, 12 W. R. Or. 18 ... ,321 

Chunder Seekur Sookul v, Dhurrum Nauth 
Tewari, 1 C. L. R. 434 ... 188,236,350 

Chunder Shekhur Thaooor v, Nitaloo, 22 
W. R. Cr. 29 ... ... ... 188 

Chundi Churn Bhattacharjee, I. L. R. 10 
Cal. 207 ... ... 290 291,292 

Chnndra Nath Sirkar, I. L. R., 7 Cal. 65 : 

(S. C.) 8 C. L. R. 352 ... 175,231 

Chuni Lall v. Ram Kishen Sahu, I. L. R. 

15 Cal 460 ... ... 74,75,76,79 

Chiinni Lall, Punj. Roc. 1889, p. 44 ... 298 

Chatraput Singh, In re, 5 C. L. R. 200 ... 89 

CKark v. Beane, 5 W. R. Or. 53 ... ,306 

Cligg, Punj. Roc. 1887, p. 24 . . 122 

Codd V, Calee, 45 L. J. Mag. Ca. 101, L. 

R. 1 Ex(;h. Div. 352 : 4 L. J. 453 : 13 Cox, 

C. C. 202 ... ... ... 28 

Collector of Hooghly v. Tarak Nath 
Mookhopadhya, 7 B. L. R. 449 ... 75 

Cominer Shaib, I. L. R. 12 Mad. 154 ... 102 

Corporition of Calcutta v. Bheecunram 
Napit, I. L. R. 2 Cal. 290 ... ... .347 

Counsell, I. L. R. 8 Cal. 896 ... ^4 

Cox V, Coleridge, IB. & C. 37, 43, & 46. 

151 15.3 

Cracknall v, Janson, L. R. 11 Ch. D. 1 * 282 

Crown V, Sain Das, No. 25, Punj. Rec. 1873. .32^1 


Dabee, W. R. Sup. Vol. 27 ... ... 254 

Dabee Pershad, 1. L. R, 6 Cal. 530 532 : 

(S. C.) 7 C. L. R. 541 . 102, .3.35 

Dada Ana, I. L. R. 15 Bom. 452. 215, 216, 217, 

218 283 

Daji Narsu, I. L. R. 6 Bom. 288 : 291. 102, 107, 

211 352 

Dala Jiva, I. L. R. 10 Bom. 190. 133, 136, 1.37, 

139, 2’27, 229, 2:12 

Dalpatram Panabhai, 5 Bora. H. C. R. 

Cr. 105 . ... 58,65 

Dalsukrara Haribhai, 2 Bom. H. C. R. 

407,411^ ... ... 77,79 

Damoodur Biddyadhur Mohapatro v. Sya- 
manund Dev, I. L. R. 7 Cal. 3^ : (S.C.) 

8 0. L. R. 514 ... ... 85 

Dan Sahai, I. L. R. 7 All. 862 ... ... 204 

Dara>*ji Hormasji, I. L. R. 10 Bora. 130 ... 292 
Darba, I. L. R. 1 All. (F. B.) 461 ... 19 

Dar.sun Lai i\ Jurauk Lai, I. L. R. 12 Cal. 

r^.» 290 291 

Dassoo Manjee, 11 W. R. Cr. 39 ... 112 

Daulatia Tn re, I. L. R. 3 All. 305 (F. B.) ... 21 

Daiilat Singh, I. L. R. 14 All. 45 ... 33 

David, 6 C. L. R. 245 ... ... 287 

David, In the matter of, 5 C. L. R. 574 ... 175 
Daya Anand, 11 Bom. H. C. R. 44 ... 247 

Daya Bhima, I. L. R. 13 Bom. 147 ... 124 

Deanut Hosen, In re, 10 0. L. R. 14. 12, 288 

Debi Churn Biswas, Petr., 20 W. R. Cr. 40 296 
DeCastro, In re, I. L. R. 13 All. 348 ... 325 

Dedar Sircar, I. L. R. 2 Oal. 384: (S.C.) 

1C. L. R. 95 ... ... 60,65 

D’Silva, I. L. R. 6 Bom. 479 ... 139, 319, 323 

Deela Mahton r. Sheo Dyal Koeri, I. L. 

R. 6 Cal. 714 : (S. C.) 8 0. L. R. 70. 156, 184 

Degumber Paul v, Kally DUss Dutta, 8 W. 

R. Cr. 82 ... ... 182 



TABLE OF CASKS CITED. 


XXIX 


Pago. 

Deno Nath Ghattack v, Baj Ooomar Singh, 

I. L. R. 3 Cal. 573 ... *270.274 

Deokinandan, I. L. R. 10 All. 39. 3. 141, 14*2, 143 
Dova Dayal, 11 Bom. H. 0. R. 237, p. 23S 

248 354 

Devama, 1. 1,. R. 1 Bom. 64 ... 229. 289,’292, 

293 298 

Bovi Dutt, In ts^ 7 C. L. R. 193. 156, 166, 211, 240 
Bewan ELxhee Nowoz Khan v, Jukrarnn- 
niasa, 5 W. R. Or. 14 : (S. 0.) 1 Wym. Or. 

Rill. 17 ... ••• ••• 86 

Bham Mundul, 60. L. R. 53 ... 203, 205 

Bhananjoi Chaudhuri, I. L. R. 10 Cal. 9.31. 185 
Bhania v, Clifford, I. L. R. 13 Bom. .376 .. 291 
Bhiku V, Beno Nath Deb, I. L. R. 15 Oal. 

712 ... ... . . ... 271 

Bhonon Ram Chandra, 5 Bom. H. C. R. 

Or. 100 .. ... ... 182 

Bhuniram, 5 C. L. R. 366 ... .. 65 

Bhunnoo Kazi r. Bmp., 10 0. L. R. 151 : 
(S.C.) I. L. R. 8 Oal. 121 ... 150, 177, 180. 

182, 201, 206, 211, 329, 358 
Bhunum Kazeo, I. L. R. 9 Cal. 53 : (8.G.) 

110. L. R. 169 ... ... 215,217 

Bhiiriira Dutt Ojha, 8 W. R. Or. 13 ... 103 

Bianut Hoaen, In 10 0. L. R. 14. 12, 288 

Biaz, 3 Bom. Or. Oas. .51 ... 151, 231 

Biego Be Silva v. Johangeer, 7 W. R. 23 67 

Bijobiir Dutt, In r<?, I. L. R. 4 Cal. 647. 152, 287 
Dila Mundul o, Kally Shaha, 10 W. R. Cr. 

63 ... .. ... 176 

Dimes v. Proprietors of the Grand Junc- 
tion Canal, 3 H. L. Cas. 793. 296, 354, 360 

Bin All, I. L. H. 6 All. 482 ... ... 26.1 

Bina Sheikh, 10 W. R. Or. 63 ... 21, 171 

Binondro Nath Shaiiial, Inra^ I. L. R. 8 
Oal. 851... 58,349 

Bin Muhammad, In re, I. L. R. 5 AH. 226, 326 
Binonath Chucktubutty r. llur Govind 
Pal, 16 W. R. Cr. 23: (S.C.) 7 B. L. R. 
Appx. 57 . ..77 

Binonath Mullick, In re, I. L. R. 12 Cal. 

1:1.3 ... 50, 63 

Binoo Roy, In re, 16 W. R. Cr. 21 ... 233 

Bin Tarini, I. L. R. 15 (kil. 275 334 

Bivendra Nath Shanial, In re, I. X. R. 8 
Cal. 8.51 ... . . 58, .340 

Bod Basaya, 11 Bora. H. 0. R. 13 ... 160 

Bomun Kahar, 12 W. R. Cr. 82 ... 10.3 

Bongaji Andaji, I. L. R. 2 Bom. 564. 284, 207 

lly, I. L. R. 2 Cal. 405 ... l»l, 290, 206 


310 

230 

12.8 

217 


Bonnehy 

Bonoghne, 5 Mad. H. C. 11. 277 
Boobri Hulwai, In re, 10 W. R. Cr. 37 ... 
Boorga Nath Roy, 8 W, R. Cr. 9 
Boorfailhun Shamonto, 19 W. R. Cr. 45 
Boorjodhun Shamonto, 19 W. R. Cr. 26 

312 315 

Burabji Hormasji, I. L. R. 10 Bom. 1.31 ... 201 
Boi*abji Palabhi, 11 Bom. H. C. R. 117 ... 205 
Borasami, I. L. R. 9 Mad. 284 .. ... 160 

Bosa Jeva, I. L. R. 10 Bom. 231 107, 175, 212 

227 248 

Bossee Masulraany, 14 W. R Ci*. 46 209 

Bover v. Chill, L. R. 1 Ex. Biv. 172 .. 343 
Bowlat Singh, 6 C. L. R. 273 ... ... 190 

Bukhoo Peiii v. Chundro Kant Chowdry, 

3 W. R. Cr. 68 

Bula Faqueer p. Bhagirat Sarkar, 6 C. L. 

R. 276 

Bulali Bewa v. Bhubun Shaha, 3 B. L. R, 

Ap. Or. 53 
Bular Bat Rai v. Nijabat Hosein, I. L. R. 

12 Oal. 536 ... ... 1,283 

Bungar Singh, I. L. «. 7 All. 29 21, 170, 171 
Biinne v. Hem Chunder Chowdhry, 4 B. L. 

R. (F. B.) 46 : 12 W. R. Or. 60. 57, 64 

H, C CR, P 


Page. 

Burant, In re, I. L. R. 15 Bom. 489. 282, 331 

Buriao Singh v, Umaproshad, 24 W. R. 

Or. 16 ... ... ... ... 86 

Burga Oharan, I. L. R. 7 All. 672. 251, 285, 297 
Burga Churn Das v, Shashi Bhusan Guho, 

I. L. R. 1.3 Cal. 275 ... ... 78 

Burga onar, I. L. R. 11 Oal. 580. 201, 202, 

204, 228 

Burzoola. 9 W. R. Cr. ,33. 21, 153, 155, 171, 175 

Bwarka Lai v, Mahadeo Rai, I. L. H. 12 All. 

551 ... 164 

Bwarka Manjee, In re, 6 0. L. R. 427. OT, 279 
Bwarka Nath Haider v, Noder Ohanil 
Kamte, 22 W. R. Or. 33 ... ... 230 

Dwarkaiie th Banerjee, Jnre,6C.h.'R. 279. 346 
Dwarkanath Blmitaohai jea, Inre, 1 O. L. 

It. 94 ... ... ... 2'^9 

Dwarkanath Dutt, 7 W. R. Or. 15 ... 269 

Dwarkanath Mozoomdar v. Nalu Das, 21 
W. K. Or. 89 

Dwarkanath Sen, In re, 13 W. R. Or. 34 ... 


187 

210 


E 


Eadara Virana r. Queen, I. L. R. .3 Mad. 

400 

Eastern Bengal Railway & Co. v. Kali 
Bass Dntta, 23 W. R. (.r. ... ... 178 

Edwards, I. L. 11. 7 Bom. 3,33 . . 307, .309, 347 

oe Buksh, 5 W. R. Cr. SO. 210, 211,212, 
lal Shoikh r. Mohammad*Sheikh# 24 
W. R. Cr. 48 

Engadu, I. L. R. 11 Mad. 98 ... 110, dis, 2.34 

KiTamneddi, I. L. H. 8 Mad. 296. 269, 292 

Esan Chunder Dey, 21 W. R. Cr. 40. 160, 211, 

213, 288 

Essan Ch under Butt v. Prannauth Chow- 
dhry, Marsh. 270 .. ... 

Etwaree Dharu, 21 W. R. Cr. 12. 203, 204, 338 

Evagadn, I. L. B. 15 Mad. 83 . , ... SQQ 

E. V. Ramanuja Jeeyirsvarai ??. Rama- 
nuja Jeeyar, I. L. K. 3 Mad. 354. 81, 82 


133 

238 

146 


Faiz All ?\ Koromodi, I. L. R. 7 Cal. 28: 

(S.C.)8C. L. H. ,325 ... ... ia3 

Fakirapa, I. L. R. 15 Bom. 491. 160, 161, 167 

Faknidin, I. L. R. 9 Bom. 40. o25, 326 

Farid-Jin-iiissa, I. L. R. 5 All. 92 ... 334 

Fata lyali Khan, 3 C. L. R. 599 : (S.C.) I. 

L. R. 4 Cal. 570 ... 319 324 

Fateh, I. L. R. 5 All. 217, p. 221 ... ’ 283 

Fattechaiid Vastachand, 5 Bora. H. C. R. 

Cf- 184,206 

azlnniH-a, Punj. Rec. 1890, p. 23 ... 326 

Fekoo Mahto, I. L. R. 14 Cal. 5,39 106, 247 

Felix Maguire, Jw re, 4 0. L, 11. 432; (S.C.) 

I. L. It. 5 Cal. 124 ... 118, 289 

Foktu Shah, 2 B. L. R. S. N. vil ... 96 

Foolchand ??. Erap., I. L. R. 18 Cal. 549 ... 106 
Fox, I L. R. 10 Bora. (F. B.) 176. 251, 285, 297 

Foy, /w Tay & Bell, 226 ... ... 306 

G 

Gahna, Punj. Roc. 1889, p. 1.39. 230, 315 

Gainde Rai, Punj. Rec., 1887, p. 38 ... 77 

Gajee Peer, 8 W. R. Cr, L. 19 ... ,315 

Gaji Kora-Ranee, I. L. R. 1 Bom. 311. 156, 323 
Ganiiroollah Sarkar, In re, I. L. R. 10 Oal. 

408 ... ... ... ... 187 

Ganesh Narayan Sathe, I. L, R. 13 Bom. 

590, 600 ... ...127, 128, 143, 146, 179, 322 

Gangadhur Bhiinjo, I. L. R. 3 Cal. 622 ... ,%9 
Gauga Din, Weekly Notes, 1884, p. 329 ... 139 



XXX 


TABLE OF CASES CITED 


Gkingaparsad Bin Sobharam, 9 Bom. H. 

C. K. 160 ... ... ... 75 

Ganga Ram, I. L. B. 8 All. 38 ... ... 1.^5 

Ganon, I, L. R. 3 All. 129 ... ... 182 

Ganubin Tatia Selar, 5 Bom. H. 0. R. 38... 136 
Gar Baksh, I. L. R. 1 All. 193 ... ... 318 

Garner, Denison’s Or. Cas. Resvd. 329. 103, 104 
Gawri Sahai, In re, I. L. R, 6 All. 114. 134, 317 
Gayadin. I. L. B. 4 All. 148 ... 274, 292 

Gayitri Prosonno Ghosal, I. L, R. 15 Cal. 

455 ... ... ... 331, 348 

Gendoo Khan, 7 W. R. 14 ... ... OnJ 

Ghamman, Punj, Rec. 1888, p. 9 ... 269 

Ghisa, N.-W. P. 1875, 875 ... ... 55 

Gholam Durbesh, In re, 10 W. R. Or. 36 ... 82 

Gholam Ismail, I. L. R. 1 All. 1 (F.B.) 4, 307 

Ghulet, 1. L. R. 7 All. 44, 45. 15:1, 15.5, 166, 

167, 172, 368 

Ghurbin Bind v. Emp., I. L. R. 10 Cal. 1098 338 
Gibbons, In re, I. L. R. 14 Cal, 42, 47 : 

L. R. 6 Q. B. D. 168 ... 251,369 

Gibson, 18 Q. B. D. 537 ... ... 285 

Girdhai Mondul, In re, I. L. R. 8 Cal. 435, 

439 : (S.C.) 10 C. L. R. 46 ... 1:15, im, 355 

Gobardhan, I. L. R. 9 All. 528. 212 227, 274,282 
Gobardhan Bhuyan, 4 B. L. R. Appx. 101. 182 

Gobardhan Dass, I. L. R. 3 All. 62 ... 1.36 

Gobind Babli Raul, 11 Bom. H. C. R. 278. ia3, 

m, 165, 173, 175 

Gobind Chunder Ghose, In re, 10 W. R. Cr. 

41 ... • ... ... ... 136 

Gobin Chunder Ijrhose v, Anundo Chundra 


Sircar, 18 W. R. Cr. 5 : (S.C.) 9 B. L. R. 
Appx. 39 ... ... ... 87 

Gobin Chundra Moitra, In re, I. L. R. 6 
Cal. 835 : (S.C.) 8 O. L. R. 217. 85, 86, 87, 89 
Gobin Tewari, X. L. R. 1 Cal, 281 274, 282 

Gobind Sooboodhee, lie, 15 W. R. Cr. 56 . . 56 

Godai Raout. 5 W, R. Cr. 61 : (S.O.) 1 
Wyra. Cr. Rul. (F. B.) 63 ... 2;i7, 2;51, 285 

Gogalas, 12 W. R. Cr. 80 ; (S.C.) 4 B. L. R. 

Appx. 50 ... ... 212, 227 

Gogun Chunder Ghose v, Emp., I. L. R. 6 
Cal. 274 : (S.C.) 7 C. L. R. 74 .. 275 

Gohar Emp., Punj. Rec. 18^^, p, 48, 185, 279 
Golak Singh, In re, 3 B. L. R. Ap. Cr. 10. 1.37 

Golam Abas, 12 Bom. H, C. R. 147. 21, 185, 272 
Golam Ahed v. Toolseeram Bei*a, I. L. R. 

9 Cal. 861 : (S.C.) 12 C. L. R. 441. 48, 49 

Golam Hossein Chowdhry, 7 W. R. 810 : 

(S.C.) 3 Wym. Cr. Rul. 7 ... ... 327 

Golam Ismail, I. L. R. 1 All. 7 ... 295 

Golap Dhanook v. Emp., 8 C. L. R. Cr. 50 ; 

(S. 0.)I. L. R. 7Cal. 96 ... ... 182 

Golap Pandey v, Boddam, I. L. R. 16 Cal. 

715 ... ... ... ... 188 

Goluck Chandra Pal v. Kali Charan De, 

I. L. R. 13 Cal. 175 ... 85, 86, 88, 90 

Goluck Chunder Mytee, In re, 11 W. R. 

Cr. 9 ... ... ... ... 87 

Gonda v. Pyari Dass Gossain, 13 W. R. 

Cr. 19 ... ... ... ... 325 

Gondapa Bin Venkiigowda, I. L. R. 2 
Bom. 534 ... ... 128, 181 

Gonesh Narayan Sathe, I. L. R. 13 Bom. 

600 ... ...127, 128, 143, 146, 179, 322 

Gooroo Dass Roy, In re, 18 W. R. Cr. 57... 67 

Gooroopershad Roy v. Frobhoo Ram 
Chuttapa^lhya, 19 W. R. 426 ... ... 74 

Gopal, I. L. R. 2 All. 430 ... 371 

Gopal Bhereewalla, 1 W. R. Cr. 21. 275, 276 

G^al Burnawar, In the matter of, 3 B. 

E. R. Ap. Cr. 13 ... ... ... 91 

Gopal Chunder Mundl^ 10 C. L. R. 57. 277, 278 

Gopal Dhanuk, In re, 1. L. R. 7 Cal. 96 ; 

(S.C.) 8 C. L. R. 471 ... ... 195 


Page. 

Gopal Doss, I. L. R. 3 Mad. (F. B.) 271 ... 322 
Gopal Hajjam, In re, 15 W. R. Cr. 16. 206, 207 
Gopal Mozumdor r. Hurro Soonderi 
Boistomee, 16 W. R. Cr. 69 ... ... 137 

Gojpi Mohun Moulik r. Tara Moni Chow- 
dfhrani, I, L. R. 5 Cal. 7 ; (S.C.) A C. L. 
R.309 ... ... ... 81,82,^3 

Gopi Nath v, Kuldip Singh, I. L. R, 11 
Cal. (F. B.) 566 .. ... ... 139 

Gopi Noshyo, 21 W. R. Cr. 47 ... 218 

Gordon, I. L. R. 9 All 525 ... 159, 164, 166 

Goshain LuchmunPershad Pooreo v- Pohoop 
Narain Pooree, 24 W. R. Cr. 57, 63, 64, 

82 83 

Gour Churn Dass, 11 W. R. Cr. 53 ... 363 

Gour Mohun Mahjee v. Dolub Mahjee, 22 
W. R. Or.81 ... ... 85,357 

Gour Mohun Singh, 16 W. R. Cr. 44 ... li5 

Gour Surun Dass, In re, 8 W. R. Cr. 83 ... 225 
Government v. Karimdad, I. L. R. 6 Cal. 426: 

(S.C.)7 0. L. R.467 ... ... 96 

Government of Bengal v. Gokool Chunder 
Chowdhry, 24 W. R. Cr. 41 ... 1,^5, 273 

Government of Bengal v. Mahaddi, I. L. R. 

5 Cal. 871 : (S.C.) 6 C. L. R. 349 ... 174 

Government of Bengal v. Purmeshur 
Mullick, I. L. R. 10 Cal. 1029 . 274, 275 

Government of Bombay r. Shidapa, I. L. R. 

5 Bom. 405 ... ... 147 

Govind Babli Raul, 11 Bom. H.C.R.278. 163,164, 

165, 173, 175 

Govinda Dass v. Dulall Dass, I. L. R. 10 
Cal. 67 : 13 C. L. R. 405 ... 181, 186 

Govindan Nayan, In re, I. L. R. 7 Mad. 224: 

See 9 W. R. Cr. 3. 134, 137, i:i8, 317 

Govindas Haridas, 6 Bom. H. C. R. Cr. 76 


163, 164, 173 

Gowadapabin Venkiigowda, I. L. R.J^Bom. 

534 ... ... ... 128, 181 

Gowree Singh, 8 W. R. Cr. 28 ... ... 31 

Goyamoney Siirinee v. Mohesh Chunder ... 

Shaha, 9 W. R. Cr. 1 ... ... 327 

Grant, I. L. R. 12 Bom. 561 ... 5, 306 

Great Northern Ry. Co., 9 Q. B. 315 141 

Greedharee Manjee, 7 W. R. Cr. 39. 206, 209 

Grees Chunder Banerjee, I. L. R. 10 Cal. 

1024 ... ... ... • 21)5, 207 

Greesh Chunder Dass, In re, 17 W. R. 

Cr. 38 ... ... ... ... 91 

Grish Chunder, I. E. R. 5 Cal. 614 ... 211 

(Irish ChiAder Ghose, 7 B. L. R. 513 ... 348 

Grish Chunder Taliikdar, I. E. R. 5 Cal. 614 
(S.C.)5C. L. B. 364 .. ... 184, 206, a58 

Gudailhur Kamila v, Baida Nath Jana, 22 
W. R. Cr. 6 ... ... ... 74 

Gulab V. Sant Ram, Punj. Rec. 1884, p. 19. 178 
Gulab Singh v. DebiProsad, I. E. R. 6 All. 45. 139 
Giilabdas Kuberdas, 11 Bora. H. C. R. aS ... .323 
Gulam Abbas, 12 Bora. H. C. R. 147. 21, 1^, 272 
Gulara Muhammad, In re, I. L. R. 9 Mad. 

439 ... ... ... ... 140 

Gulara Nabi, Punj. Rec. 1889, p. 58 ... 57 

Gunamansee v. Haree Dutta, 18 W. R. Cr. 


6 ... ... ... ... 371 

Gundya, I. L. R. 13 Bom. 502 ... ... 350 

Gunesh Koormee, 4 W. R. Cr. 1 ... 202 

Gunesh Sircar, 7 W. R. Cr. 38 ... 239 

Gunga Charun, I. E. R. 11 All. 79 ... 226 

Gunga Bishen, 1 W. R. Cr. 26 ... 210 

Gunga Govind Palit, 23 W. R, Cr. 21 ... 213 

Gungadhur Sircar, In re, 23 W. R, 14 195 

Gungaram Potdar, 24 W. R. Cr. 10 ... 63 

Gunga Singh, 20 W. R. Cr. 36 ... 61 

Gunowree Bhooea, 6 W. Bi Cr. 70 2^, 251 

Gurdit Sing, Punj. Rec. 1891, p. 8 ... 16 

Gurdu, I, E, R. 3 All. 129 ... 268 



TABLE OF CASES CITED. 


xxxi 


Onrningapa, In re, 7 Bom. Crown Cas. 58. 371 
Guriichurn Sen v. Kali Nath Dass Biswas, 

23W. R. Cr.62 9(», 240 

Guruvadu, I. L. R. 13 Mad. 343 ... 216 

Gustadji, I. L. R. 10 Bom. 181 ... 2, 269 

Gyan (^huilHor Roy Protap Ohiinder 
Doss, I. L. R. 7 Cal. 208 ; (S.C.) 8. 0. L. 

R. 267 ... ... ...133,135, 181 

H 

Habibullah, I. L. R.IO Cal. 937 166, 172, 250, 368 
Hadjee Jeebun Bux, I. L. R. 1 Oal. .^54 ... 347 
Hadjee Miizhur Ali v. Gundowree Sahoo, 

25W. R. Cr. 72 ... ...73, 74 

Haider Ali, In re, I. L. R. 12 Cal. 520. 59. 64 

Hakim Singfh, Puiij. Rec. 1884, p. 54. 250, 280 

Hanmanta, I. L. R. 1 Bom. 610. 167, 227, 231, 232 
Hai* Dial v. Durira Prasad, I. L. R.6 All. 105. 136 
Haradhan, I. L, R. 19 Cal. 380 ... 284 

Haradhone Tamuli, 3 C. L. R. 511. 21, 272, 273 
Harai Mirdha, I. L. R. 3 Cal. 189. 174, 214, 216, 

... 217 

Harak Narain Singh v. Luchmi Bux Roy, 

5 C. L. R. 287, 290 ... .. ..87 

Haran Chunder Mitter. 6 C. L. R, 390 202, 210 
Haran Sheikh v, Ramdhun Biswas, 24 W. 

R. Cr.21 ... ... ... 188 

Harbaj Roy, Punj. Rec. 1887, p. 174 .. 291 

Hardee, In re, I. L. R. 1 All. (F.B.) 139. 295, 297 
Hardewar, 5 All. H. C. R. 217, 212, 227, 228, 247 
Hardut Sarma, 8 W. R. Cr. 68... ... 27 

Harendro Narain Singh v. Bhobani Prea 
Babuani, I. L. R. 11 Cal. 762 85, 94, 154 207 

Hari Lakshman, 1. L. R. 10 Bom. 185 ... 358 

Hari Lai, I. L. R. 14 Bom. 180... ... 81 

Hari'Mohun Male, In re, 1 B. L. R. (A. C.) 

20' ... ... ... 81,82 
Hari Mohnn Thakoor v. Kis.sen Sundari, 

Haria Tellapa, I. L. R. 10 Bom. li)6 ... 238 
Harikisto Biswas Bose, 5 0. L, R. 209, 105 
I. L. R. 11 Gal. 52 .. ... . . 92 

Hari Prasad Gaiigooly, 8 B. L. R. 557. 214, 215 
Hari Prosad v. Debi Dial, I. L. R. 10 All. 

582 .. . . ... ... 139 

Hariram Birbhan, In re, 11 Bom. H. C. R. 

170 * 340 

Harnam Sing, Punj. Rec. 1890, P. 90 ... 172 

Harrack Chand Nowlaka, 8 W. li. Cr. 12... 9(5 

Harribole Chunder Ghose I. L. R. 1 Cal. 207 

105 275 285 

Harro Mangee, 21 W. R. Cr. 4 : (S.C.) 14 B. 

L. R. Appx. 2 ... 214,217 

Harry Churn Chuckerbutty, 13 C. L. R. 

358 ; (S.C.) I. L. R 10 Cal. 140 ... 210 

Harvey v, Brice, 4 W, R. 26 ... ... 85 

Hary Doyal Kurmokar, I. L. R. 4 Cal. 16 : 

(S.C.) 3 C. L. R. 263 ... ... 289 

Hasgobind Singh, I. L. R. 14 All. 242. 248, 249 

Hasnu, I. L. R. 6 All. .367 ... 291, 292 

Hassan, Punj. Rec. 1888, p. 59 ... 158, 219 

Hassan Khan, Punj. Rec. 1887, p. 95. 218, 241, 334 
Hastings, Me, 9 Bom. H. C. R. 1.54. 42, 43 

Hatoo Khan, 21 W. R. Cr. 21 ; (S.C.) 12 B. 

L. R. Appx. 22 ... ... ... 295 

Havaldar Roy, In re, I, L. R. 9 Cal. 96 : 

(S.C.) 11 0. L. R. 423 ... 189, 271, 273 

Hawthorne. I. L. R. 13 All. 345. 127, 230, 231 

Hayes, In re, I. L. R. 12 Mad. 39 ... 124 

Hayfield. I. L. R. 14 All. 212 ... 205,208 

Heerabai w. Framji, 1 L. R. 15 Bom. 349 ... 295 
Hematulla, I. L. R. 3 Cal. 389 ... ... 180 

Hcramun Singb, 8 W. R. Cr. ^ ... 279 

Hildephonsus v, Malone, Punj. Rec. 1885, 
p. 26 3. 118, 324, 328 


Page. 

Hira Lai Dass, 8 B. L. R. (F.B.) 422 369 

Hiraman De v. Ram Kumar Ain, 1. L. R. 

18 Oal. 186 ... 2®® 

Hiran Miya, In the matter of, 1 0. L. R. 21, 102 
Hochan v. Elliot, 5 W. R. Cr. 4 ... 75 

Honkerapa, I. L. R. 8 Bom. 534 ... 331 

Hood’s case, 1 Mood, Cr. Cas. 281 ... 43 

Hossein Buksh, I. 1^ R. 6 Cal. 96 : (S.C.) 

6 C. L. R. 521 ... 57, 64, 151, 175, 231, 246 

Hossein Manjee, 9 W. R. Cr. 70 ... 47 

Hossein Sirdar, 13 W. R. Or. 17 ... 24o 

Howanna Ram, Punj. Rec. 1885, p. 25 ... 364 
Howladar v. Emp., I. L. R. 9 Cal, 875: 

(S. C.) 12 C. L. R. 506 ... ... 218 

Hiichapa, In re, I. L. R. 15 Bora. 152 ... 88 

Hudrak Narain Singh v. Luchmi Bux Roy, 

5C. L. R. 287 ... ... • • ^86 

Hughes, I. L. R. 14 411. 25 ... 211, 213 

Hunar, Punj. Rec. 1884, p. 98 ... ^ 20, 251) 

Himniat Singh Bukhtawar, Punj. Rec. 

1883, p. 57 ... ... ... 236 

Hur Kumari Dassia, 24 W. R. Cr. 10. 55, 66 

Hurdeo Dass, Weekly Notes, 1884, p.286. 212, 227 
Hurendra Narain Singh Chowdhry v. Bho- 
bani Prea Baruani, I. L. R. 11 Cal. 762, 
p. 766 ... .. 85, 94, 1^, 207 

Hurgobind, I. L. R. 14 All. 242 ; 8 B. L. R. 

Ai7px. 12 230. 357 

H m*i D as Sanyal v. Sariitulla, I. L. R, 15 
Cal. 608 .. ... ... ^ ... ^ 

Hiiri Pershad, Petr., 24 W. R.^r, 60 « ... 296 
Hurnath Roy, 2 W. R. Cr. 50 ... 

Hurnath Sing, 20 W. R. Cr. 22 .. ... 2^ 

Huronath Roy, W. R. Sup. Vol. Cr. 33 ... 147 

Iluroo Shaba, Me, 16 W. R. Cr. 20 ... 206 

Hurree Narain Mookerjee, Inre, 2 C. L. R, 
Hurribole Chunder Ghoso, I. L. R. 1 Cal. 

207 ... 105,276,^ 

518 ... ... ... ... 217 

Hurro Chunder Paul, Petr., 20 W, R. 

Hurro Kole, I. L. R. 9 Cal. 288 270, 297 

Hurro Nath Chowdhry v. Rajender Chun- 
der Roy, 15 W. R. Cr. 40 ... ... 92 

Hurro Pershad Roy Chowdhry v, XJmatara- 
Dabi, 8 C. L. R. 449 : (S.C.) I. L. R. 

7 Cal. 263 ... . ... - 275 

Hurro Soondary Chowdhrain, I. L. R. 

4 Cal. 20 : (S. C.) 3 C. L. R. 93 ... 297, m 

Hurroo Shaba, Inre, 16 W. R. Cr. 20 210 

Hurry Churn Chuckerbutty v. Emp., 13 O. 

L. k. 358 : (S. C.) I. L. R. 10 C^- 1«. ^ m 

Hiirsee Mahapatro v. Denabundhu Pat^, 

1. L. R. 7 Cal. 523 ... 270,^ 

Hursookh, I. L. R. 2 All. 479 ... 195, 1^ 

Hussain Ali, 5 All. H. C. R. 49 ... 

Husein Gaibu, I, L. B. 8 Bom. 307. 269, 288, ^3, 

Husen, 1. L. R. 5 Bom. 262 ... -ooS^* 

Hussein Khan v, Emp., Punj. Rec. 1887, 

p. 95 ... ... ••• 

Hyat V, Mamun, Puiy. Rec. 1890, p. 12 ... ^4 
Hyder Julaha, 6 W. R. Cr. 83 ... ... 202 


Imam Baksh, Punj. Bee. 1889, ^34, 1^ 

Imandi Khan, Inre, 8 L. ^399 ... 16 

Imdad Khan, I. L. R. 8 All. 120, p. 137. 212, 22L 

Indarjit, I. L. R. 11 All. M2 ... ... ^ 

Indarinan, I. L. B. 3 All. ... w 

Indoobhooshun Deb Roy, 1 W. R. Cr. o ... 79 

Indroba Thaba, 1 W. B;* 31 ^ 

Tndrobee Thaba, 1 W. R» Cr. 5 ... 35, 111 



XXXll 


TABLE OF CASES CITED. 


Papre. 

Inprle, I. L. R. 16 Bom. 200 ... 350, .351 

lotoram 11 W. R. Or. 15 ... 23,3 

Imd Ally, I. L. R. 4 Cal. 869 : (S.C.) 4 C. 

L. R. 413 ... .. 135 

Irapabin Basapa, 8 Bom. H. C. R. Cr. 162. 65 
Irbasapa, I. L. R. 4 Bom. 479 ... ... 141 

Irfan Biswas Jinnut Bibee, 25 W, R. 

Cr. 63 ... ... ... 178 

Ishan Chandra Do, I. L. R. 9 Cal. 847 ... 289 

Ishan Dntt, 6 B. L. R. Appx. 88 : (S. CL) 15 
W. R. 34 ... ... 2(H1, 211 

Ishen Chander Kiirmokar?\ Hurry Boyal 
Knrmokar, 3 C. L. R. 263 ... ... 181 

Ishri, I. L. R. 8 All. 668 ... 357 

Isbri Bakhshi, I. L. R. 6 All. 96 ... 3 

Ishri Prasad v. Sham Lai, I. L. R. 7 All. 

(F. B.) 871 ... 133, 136, 137, 318 

Tshri Sin^h, 1. L. R. 8 All. 672 ... ;i38 

Ishwar Chundra Sur. I. L. R. 11 Cal. 13. 59, 62 
Ismail, Puni. Rec. 1887, p. 77 ... ... 194 

Ismal, I. L. R. 11 Bom. 659 ... 101, 134 

Isrte Pershad, In r/?, 18 W. R. Cr. 61 67 

Isree Pershad Sincjh, 20 W. R. Cr. 18 6:1, 65 

Tssiir Chunder Natii, I. L. R. 8 Cal. 883 : 

(S.C.) 11 C. L. R. 235 ... 74, 76 

Issiir Rant, 8 W. R. Cr. 63 ... ... 245 

Itwari, I. L. R. 15 Cal. 269 ... ... 216 


Jacob, 5. L. R. ^x9 Cal. 113 ... ,T15, 336 

Jacquiet, I. L. i,-. 11 Cal. 85 ... 217 

Jadubar Mookerjee, 5 1. L. R. 3.59 185, 268 

Jadunath Hazra i\ Annoda Prossad Sircar 
11 C. L. R. 5:1 ... . . 137 

Jafar M. Tatab, L. R. 5 Bom. 85 . . 272 

Jaffer AU, 19 W. R. Cr. 57. 212, 227, 2 >5 

275 297 

Jaffir Khan, Punj, Rec. 1885, p. 71 ’ 111 

Ja^bandhu Myti v. Gobenllian Bora, 4 
B. L. R. App. Cr. 1 ... ... 181 

Jagan Nath, 1. L. R. 3 All. 258 . 351 

Jagat Kissore v. Ashanullah, I. L. R. 16 
Cal. 281 ... ... ... 88 

Jagat Mai, I. L, R. 1 All. 162 . . ... 323 

Jago Mohun Malo, 24 W. R. Cr. 5 ... 311 

Jai Lai, In re, I. L. R. 13 All. 362 ... 88 

Jai Narayan t?. Eiup., I. L. K. 17 Cal. 862, 

870, 871. 105, 106, 246, 247, 352, 353 

Jai Prakash Lai, In re, I. L. R. 6 All. 

(F. B.)26 * ... ... 30,56,57 

Jakir, 22 W. R. Cr. :39 ... ... 23S 

Jaraeerha, 7 N.-W. P. 137 . 172, 214, 250 

Jamsheer Sirdar, 1 C. L. R. 62 ... 211 

Jangibir, I. L. R. 4 All. 150 ... ... 156 

Jan Mahomed, 3 B, L. R. Ap. Cr. 47 ... 318 

Jan MahamraediJ. Emp., Puni. Roc. 1884, 
Janki Prasad, I. L. R. 8 All. ^)3 37, 43, 190 

Jankidas Guru, In re, I. L. R. 12 Bom. 

161 ... ... 97,144,145,146 

p. 38 ... ... ... 56, 279 

Janokenath Bhuttacharjee, 2 W. R. Cr, 

36 ... ... ... 72,73,74 

Japit Abir, 22 W. R. Cr. 25 ... 178, 1R5 

Jaspath Singh, I. L. R. 14 Cal. 164 ... 211 

Jawaya, Punj. Rec. 1890, p. 97 .. 60 

Jeebun Kristo Roy v. Shib Chunder Das, 

I. L. R. 10 Cal. 1027 ... 181, 290, 291 

Jemal, I. L. R. 11 Bom. 659 ... ... 114 

Jess want Singh, In re, 6 W. R. Cr. 18 ... 65 

Jetdhari Singh v. Shunkur Doyal, 23 W. 

R. Cr. 9 ... ... ... ... 180 

Jetoo, 23 W. R. Cr, 16 ... ... 105 

Jewan Singh, Punj. Rec. 1884, p. 6 ... 177 

J ey Singh r. Kanhya, Punj. Rec. 1884, p. 72. 371 

Jhapoo, Re, 20 W. R. 37 ... ... 55 


Page. 

Jhubboo Mahtcn, In re, I. L. R. 8 Oal. 

739: (S. C.) 12 C. L. R. 233. 197, 210, 211, .336 
' ' 337 356 

Jhundoo Singh, In re, 5 W. R. Cr. 8 ... 48 

Jibebdas, I. L. R. 16 Bora. 269 ... 326 

Jitbahan v. Bansrup Dhobi, 6 C.‘^ L. R. 

193 ... ... ... 87,88 
Jivanji Liinji, 6 Bom. H. C, R. Cr. 1. 58, 6,.> 

Jodhoo Paharce, 1 W. R. Cr. 25 ... 1«^ 

Jodoo Nath Shaha, Re, VV. R. Cr. 33 ... 187 
Joggessar Mochi, I. L. R. 3 Cal. 479 ... 342 

Johrie Singh, 22 W. R. Cr. 28 .. ... 187 

Joja Pashan, In re, 3 C. L. R. 131 ... 18^^ 

Jokhu, I. L. R. 8 All. 99 ... 80,81 

Jora Husji, 11 Bom. H. C. R. 442 ... 192 

Jotharam Davay, In re, I. L R. 2 Mad. 30. 272 
Joti Rajnak, I. L. R. 8 Bom. 338 ... ^^3 

Joy Hari Kor, I. L. R. 2 (^al. ;I56 ... 313 

Joy Kisen Mookerjee, In re, 24 W. R.Cr.l. 92 
Joy Kurn Singh v. Man Patuck, 21 W. R. 

42 ... ... .. , 288,289 

Joydeo Singh v, Harihar Pershad Singh, 

I. L. R. 11 Cal. 577 ... 

Joyudoe Parainanick, 7 C. L. R. 66 204, 212 

227, 228, 247 

Jnala, I. L. R. 5’All. 62 ... 317 

Juala Prosad. T.X. R. 7 All. 174 168 

Jub<lar Kazi, I. L. R. 6 Cal. 718- (S.C.) 

8 ( )al. L. R. m . . ... 169, 171 

Judoonath Gangooly, I. L. R. 2 Cal. 273 . 274 
Jugal Kishore, I. L. R. 8 All. 382. ISS, VM) 
Jugat Mai, I. L. R. 1 All. 162... ... 318 

Juggerna th Sahai,..S Cal. L. R. 236 ... 

Juggodcshary, In re, 3 C. L. U. 94. 87, 89 

Juggut Clinndcr COiuckcrbiitty, In re, I. 

L. R. 2 Cal. 110 : (S. C.) 1 C. L. H. 48. 59, 

60, 65, 152, 287 

Jugmp, 1. L. R. 7 All. 647 ... 197 

Jugut Mohince Dassoe, In re, 19 C. L. R. 4. 13<3 
Juiniriiddin, 23 W. R. Cr. 58 ... ... 206 

Jungbir, 1. L. R. 4 All. 150 .. ... If2 

.JungU Beldar, 8 B. L. R. Appx. 49 ... 2.>9 

Juswunt Singh, In re, 6 W. K. Cr. 18, 59, 60 

Jyadulla, I. L. R. 2 Cal. (F. B.) 269, 273 


K 


Kaehali Hari v. Emp., I. L. R. 18 Cal. 129. 336 
Ka<lar Khan, I. L. K. 5 Mad. m. .58, 62 

Kadar Natli r. Raghoonath, 6 N.-W. P. H. 

C. R. 104 ... 83 

Ka<ier Nath Dass v, Mohcsh Chunder 
Chuckerbutty, I. L. R. 16 Cal. 661. 

138 139 

Kadir Bux, 11 W. R. Cr. 17 ... ’ 136 

Kakir r. Emp., Punj. Pec. 1885, p. 1 ... 124 

Kala Chand Dass, 6 C. L. R. 128 : (S.C.) 

1. L. R. 6 Cal. 14 .. ... 60,65 

Kala Karsan, 6 Bom. H. C. R. Cr. 55 ... 218 

Kalaram Sing, 7 W. R. Cr. 8 ... 163, 164 

Kali Churn Chunari, In re, 10 C. L, R. 51 : 

(S. C.) I. L. R. 8 Cal. 154 ...96, 101, 114, 154 

Kali Churn Dass, 15 W. R. Cr. 17 .. 210 

Kali Churn Gangooly, 7 W. R. Cr. 2 212, 227 

Kali Churn Shah, 7 B. L. R. 322 ... 89 

Kali Dasi r. Durga Churn Naik, I. L. R. 

20 Cal. 351 ... ... .. 324 

Kali Kant Roy Chowdhry, In re, 3 B. L. 

R. Appx. 155 ... ... ••• 339 

Kali Kristo Thakur, In re, I. L, R. 7 Cal. 

45, 46: (S.C.) 8 C. L. R. 244, p. 245. 86, 90 

Kali Prosonno, I. L. IL 14 Cal. 245 

177, 180, 182, 184, 329 

Kali Prosunno Bagchee, Ptr., 23 W. R. 
Cr.39 ... 1J1,139,317 



TABLE OF CASES CITED. 


XXXIll 


Pagfe. 

Kali Prosonno Doss, I, L. R. 14 Cal. 245 

150, 184, 201, 205, 206, 207, 358 
Kali Prosunno Roy, 23 W. R. Cr. 58 ... 85 

Kalla Chand, In re, I. h. R. 13 Cal. 304 ... 371 

Kalla, I. L. R. 3 All. 60 ... ... 32 

Kallu, I. L. m. 5 All. ... 3, 141, 142, 143 

Kallu, I. L. R. 7 All. 160 ... ... 228 

Kally Mohiin Mookerjee, In re, 13 C. L. R. 

47, 117 ... ... 1.33,355 

Kahibhai Meghabbai, 7 Bom. H. C. R. 

Cr. 35 ... ... ... ... 273 

Kaly Kisore Roy, 25 W. R. Cr. 68 ... 92 

Kamanda, I. L. R. 10 Mad. 121, 123, 12.j ... 231 
Kamiiiee Daasee, 12 W. R. Cr. 25 ... 337 

Kamarurldin Dai v. Sonatun Mandal, 

I. L. R. 11 Cal. 449 249. 250, 280 

Kanchan Sing, I. L. R. 1 All. 413 ... 288 

Kandhaia, I. L. R. 7 All. 67 ... .33, 58, 64 

Kanhai Sahu’s Case, 23 W. R. Cr. 40 293, 332 

Kanhussa v. Queen, I. L. R. 5 Mad. 28 ... 19 

Kanhya Punj. Rec. 1886, p. 55 60, 67 

Kaiijamalai Padayaclii, I, L. R. 6 Mad. 

372 ... ... 156,289 

Kanoo Soudagar v, Alabundee Bewa, 24 
W. R. Cr. 72 ... ... .. 325 

Kanta Prasad, I, L. R. 4 All. 212 ... 356 

Kantii'amand Meekeer, 1 VV. R. Cr. 24 ... 21 

Kanye Sheikh, W. R. Sup. Vol. 38 ... 356 

Kaptan v. Smith, 7 B. L. R. Appx. 25 : 

(S.C.) W. R. Cr. 3 ... ... 269 

Karim Baksh, I. L. R. 2 All. 386 ... 282 

Karan Chand v, Emp., Punj. Roc. 1885, 
p. 78 ... ... ... ... 19 

Karimdad, I. L. R. 6 Cal. 496: (S.C.) 7 
C. L. R.467 ... ... .. 135 

Karri Papayamraa, I. L. R. 4 Mad. 2.30 

325, 327 

Karsanal Banatrara, 5 Bora. H. C. R. 

Cr.Cas.20 ... ... ... 149 

Kartic Chand er Bass, I. L. R. 14 Cal. 

721 ... 219 

Kartic Chimder Haidar, 6 W. li. Cr. 58 ... 136 
Kasam Pirbhai, In re, 8 Bora. H. C. R. 

95 326 

Kashi, I. B R. 2 AIL *447 180 

Kavshi Chunder Chuckerbutty v. Yar 
Mahomed, 21 W. R. Cr. 10 ... .. 74 

Kashi Chunder Doss, 10 B.L. R. 441 : (S. C.) 

19W. R. 47 ... 57,63,64 

Kashinath Binkar, 8 Bom. H. C. R. Cr. 

Cas. 126, 153 ... ... * 5, .329 

Kashmiri Lall, I. L. R. 1 All. 625 318, 323 

Kasi Chunder Mozuindar, In re, I. L, R. 

6 Cal. 440 : (S. C.) 7 C. L. R. 330 134, 138, 317 
Kasim Biswas, In re, 10 C. L. R. 335. 58, 62 

Kasim Shaikh, 23 W. R. Cr. 33 ... 250 

KasimThakoor, 2B. L. R. (F. B.) 25 ... 270 

Kassira Khan, I. L. R. 7 Cal. 121 : (S. C.) 8 
C. LR. 300 ... ... 100 

Kassy Singh, 21 W. R. Cr. 61 ... ... 358 

Kathaperumal, I. L. R. 13 Mad. 423 ... 124 

Kelly w. Kelly, L. R. 2 P. B. 59 ... 327 

Kesar v. Emp., Punj. Rec. 1891, p. 12 ... 101 

Keshab Mohajan, I. L. R. 8 Cal. 985. 270, 

297, :i50 

Keshav Lukshraan, In re, I.L.R. 1 Bom. 175, 371 
Kesra Ram, Punj. Rec. 1884, p. 7 2^, 356 

Keyn, L. R. 2Exch. Biv. 63 ... ... 121 

KWirati, I. L. R. 6 All. 204 ... . 1^, 161 

Khamir, In re, 1. L. R. 7 Cal. 662 : (S.C.) 10 

C. L. R. 8 ... ... 289,351,355 

Khaudiabin Pandu, 1. L. R. 15 Bom. 66 

213 248 

Khanderav Bajiraw,*!. L. R. 1 Bora. 10. 214^ 217 
Khan Mahomed, 24 W. R. Cr. 53. 239, 348 

Khan Muhammed, Punj. Rec. 1887, p. 19. 172 


Page. 

Kharak Chand Pal, In re, I. L, R. 30 Cal. 

1030 360 

Kharga. I. L. R. 8 A\i 665 .’’’ 15, 164, 172 

Kharsanlall Banatram, 5 Bom. Cr. Cas. 20. 41 

Khepu Nath Sikdar, I. L. R. 16 Cal. 730 

1.34, 1.36, 1.39, 298, 318 

Kheruj Mullah, 11 B. L. R. :13 : 20 W. R. 

Cr. 13 ... ... ... ... 191 

Khether Mohun Chowrunghee, 22 W, R. 

Cr. 43 ... ... ... 187,188 

Khether M<>nee Bassce v, Sreenath Sircar, 

11 B. L. R. App. 5 ... ... 241 

Khishen Soonder Bhuttacharjee, In re, 12 
W. R. Cr. 47 282, 294 

Khodabuksh Munditl v. Monglai Mun- 
dul, I. L. R. 14 Cal. 60 ... ... 74 

Khodai Singh, 3 0. L. R. 527 ... .. 297 

Khoodee Koiburtree7\ Doorgadass Bhatta' 
charjee, 15 W. R. Cr. 82 ... ... 3.39 

Khoodeeram, 8 W. R. Cr. 39 ... ... 194 

Khosal Singh v, Toolshee Chowdhry, 10 W. 

R. Or. 40 ... ... ... 144 

Khtilak, I. L. R. 11 All. .393 ... ... 22 

Khurruedharee Singh, 22 W. R. Or. 44 ... 18^1 
Khushal Kara, Punj. Rec. 1888, p. 35. 179, 236 

Kirimdad, I. L. R. 6 Cal. 496 (S.C.) 7 C. L. 

R.467 ... ... ... ... 181 

Kirpal Singh, I. L. R. 9 All. 523, Punj. 

Rec. 1883, p. 74 ... ... 120.356 

Kisun Bapu, I. L. R. 10 Bom. 93 ... 37 

Kishoree Mohun Roy, In re, 19 Vj.R. Cr, 10 

• 85 86 

Kissore Mohun Butt, 17 W. R. Cr. 58 ... 211 

Kisto Chunder Ghosc, 2 W. R. Cr. 58 ... 346 

Kisto Doha, 14 W. R. 16 150, 151 

Kisto M undid, 7 VV. R. Or. 8 ... ... 202 

Knight (unreported July 1886)... ... 358 

Kobyabin Fakir, 5 Bom. H, C. R. Cr, 

Cas. ,34 .. .. ... ... 41 

Kodai Kahar, 5 W. R. Cr 6 ... Ill, 112 

Kolapalu v. Monappa, I. L. R. 5 Mad. 160 

177, 178, 185, 186 
Komurooddeo Sikhdar, 13 W. R. Cr. 17 i;40 

Kookor Singh, In re, 1 C. L. R. 130. 63, 64 

Konnjbebary Chowdhry v, Eknath Gu- 
rain, 15 W. 11. (V. 43 ... ... 61 

Koonjo Ceth, 11 B. L. R. 19 ... 217, 255, 275 

Kopil Nath Sahi t\ Koneorara, 14 W. R. 

Cr. 3 236, 2.39 

Koran Singh, I. L. R. 1 All. 680 ... 191 

Korapulu r. Monappa, In re,*I. L. R. 5 
Mad. 160. 177, 178, 185, 186 

Korban Ali Mirdha v. Sharoda Proshad 
Aitch. I. L. R.IO Cal. 82 ... ... 297 

Kotha Subbo Ohetti, I. L. R. 6 Mad. 252. 3.56 

Kottalanada, In re, W. R. 9 Mad. 374 3, 6, 371 
Krishna, I. L. R. 7 Mad. 347 ... 16 

Krishna Bhut, I. L. R. 10 Bom. 319, .320 

212, 289, 354 

Krishna Dhone Butt v. Troilakia Nath Bis- 
was, I. L. R. 12 Cal. 539. 86, 88 

Krishna Mohun Bysack, In re, 1 C. L. R. 

58. . . 81, 83 

Krishnaji, I. L. R. 14 Bom. 4.36 205, 207 

Krishnanimdo Boss, In re, I. L. R. 12 Cal. 

(F.B.)58 .. ... ... 137,138 

Krishnanund Bhnttacharji, In re, 3 B.L.R., 

Ap. Cr. 50 ... 257. 258, 265. 282 

Krishno Churn, In re, 17 VV. R. Cr. 2. 237, 251 
Krishnomonec v. Ernp., 6 C. L. R. 289. 105 107 

Kristendro Roy, 7 W. R. Cr. 30 ... 57 

Krishto Bchari Bas v, Emp., 12 C. L. R. 

555 ... ... 219 

Krishto Biiono Bntt v. The Chairman of 
the Municipal Corporation of Calcutta, 
25W. R. Cr. 6 ... ... 191,297 


• » « 



XXXIV 


TABLE OF CASES CITED. 


Page. 

Kristo Lall Nag, I. R. 10 Cal. 256. 97, 100 

Kudrutoollah, I. L. R. t3 Cal. 495 ... 237 

Kultaram, I. L. R. 1 All. 129 ... 318, 323 

Kulum Sheikh, 10 W. R. Cr. 39 .. 209 

Kumodini Kant Banerjee Chowdhry, 9 B.L. 

R. App. .30 ... ... 66 

Kumunu Narain Bhoop, In re, I. L. R. 

4 Cal. 650 : (S.C.) 4 C. L. R. 551 88 

Kupper, I. L. R. 7 Mad. 560 ... 1.39,287 

Kure, Weekly Notes, li^, p. 65. 212, 227 

Kureem, 11 W. R. Cr. 16 ... ... 175 

Kutti, I. L. R. 11 Mad. 441. .35, 166, 175, 354 
Kuttiyali v. Pari Makri, I, L. R. 7 Mad. 

356 ... ... ... 178, 186 

Kutuhul Singh r. Uraa Singh, I. L. R. 

15 Cal. 31 ... ... ... 90 


Lachman v. Juala, I. L. R. 5 ATI. I6I. 151, 297 
Lachman Singh, I. L. R. 2 All. 398 ... 156 

Lakhmedas Makandas, I. L. R. 14 Bom. 

165 ... ... ... 81, &3 

Lakhya Govind, I. L. R. 1 Bom. 50. 120, 174 

Lahshman Bala, I. L. R. 6 Bom. 124. 175, 231 

Lakshman Bagdii, I. L». R 10 Bom. 512 311 

Lakshman Sakharam, I. L. R, 2 Bom. 481, 
pp. 409, 485 ... ... i:i8, 140 

Lakshipana, I. ,L. R. 9 Mad. 42 194 

Lakshuman Ra^^chandra, 3 Born. H. C. Cr. 

56 ... ... ... ... 200 

Lakya Govind, I. L. R. 1 Bora. 50. 1^, 174 

Lalchand v. Emp., I. L. R. 18 Cal. 540 

247, 353 

Laldas v. Nekunjo Bhaishiani, I. L. R. 4 
Cal. 374 .. ... ... .. 325 

Lalji, Punj. Rec. 188:1, p. 41 . . 274, 279,295 

Lalji V. Emp., Punj, Rec. 1886, p. 26 101 

Lalji Lekheda v. JorobaDouba, 8 Bom. H. 

C. R. (A. C.) 94 ... 74, 76 

Lall Beharee Singh. 11 W. R. Cr. 50 . . 65 

Lallabhai Jassubhai, 5 Bom. H. C. R. Cr. 

Cas. 64 ... ... ... 148,3:11 

Lall Mahomed, 6 N.- W. P. 284. 18:i, 184 

Lai Meah v, Nazir Khalashi, I. L. R. 12 74 

Cal. 696 

Lalla Gopee Nauth v. Musst, Jeetun Kooer, 

6W. R. Civ. 57 ... ... ... 326 

Lall Singh I. L. R. 6 All. 270 .. ... 18:1 

Lalubhai Gopal'Das, I, L, R. 1 Bom. 232. :i0c 
Laraith v. Ram Dial, I. L. R. 5 All 224 327 

Laskari, I. L. R. 7 All. 853 . . 12, 286 

Leelaiiund Sing, Br. In re, 1 C. L. R. 273. 91 

Lein Tu, I. L. R. 4 Cal. 10 . . ... 212 

Lillubin Raghushet r. Auriaji Parashram, 

I, L. R. 5 Bom. ,387 ... ... 88 

Lindsay, Petr., I. L. R. 4 Mad. 121 ... 93 

Lingya, I. L. R. 9 Mad. ‘iVO ... ... 276 

Locha Kala, I. L. R. 1 Bom. ,340 . . 123 

Lochan, Weekly Notes, 1881, p. 28. 64, 57, 64, 175 
Loke Nath Sii-car r. Emp., I. L. H. 11 
Cal. 349 ... 21, 171 

Lopotee Domnee v, Tikha Moodai, 8 W.R, 

Cr. 67 (S. C.) 4 Wym. Cr. Rul. 25 ... 325 

Louis, In re, 15 B. L. R. Appx. 14 ... :i47 

Love V. Ainsworth, 22 W. R. (Civil) 336 ... 364 
LucM Behara r. Nityanund Doss, 19 W. R. 

Cr. 65 ... ... ... 268,273 

Luchmeeput Singh Rai, 14 W. R. Cr. 17 ... 82 

Luchminarain, In re, I. L. R. 14 Cal. 128, 
p. 131 ... ... ... 167,355 

Lukheo Narain Banenee v. Ram Kumar 
Banerjee, I. L. R. 15 Cal. 564 ... 74 

Lucky Narain Dutt, 20 W. R. Cr. 60 ... 247 

Luckhy Narain Nagory, 24 W. R* Cr, 18, 142 


Page, 

Luckhy Narain Nagory, Petr. 24 W. R. Cr. 

24 ... ... 279 297 

Luddun Sabiba, In re, I. L. R, 8 Cal. 736 ; * 
(S.C.) 11 C. & R. 237 ... ... 326 

Lukhenarain Agoori, 2:i W. R. Cr. 61 ... 174 

Lu^hun Santhal, 21 W. R. Cr. 56® ... 204 

Lutchmaku, I. L. R. 12 Mad. 352 ... 364 

M 

Mabia, I. L. R. 14 All. 502 ... ... 167 

Macdonald, 10 B. L. R* Appx. 2 ... 102 

Macdonald r. Riddell, 16 W. R. Cr. 79 ... 9 

Miickenzie v. Shere Bahadoor Said, I.L.R. 

4Cal. :178 ... ... ... 87 

Macnagh ten's Case, 10 Cl. & Fin, 200 ... 314 

Ma<laji Siida Shib Tilak, In re, I. L. R, 11 
Bom. 375 .. ... 75 

Madasami, I. L. R. 12 Mml. 94 ,3, 265 

Madho, I. L. R. 8 All. 291 ... 329, :i30 

Madho, I. L. R. L5 All. 25 ... ... 101 

Madhub Chnndra Mozumdar v. Novodeep 
Chundor Pundit, I. L. R. 16 Cal. 121 ... 323 
Marlhub Mai, 1 W. R. Or. 22 ... ... 211 

Maganlal, L L. R. 6 Bora. 622 ... 124 

Maganlal, I. L. R. 14 Bom. 115. 212, 227 

Maghan Mism r. Chamman Teli, 2 B. L. 

R. Ap. Cr. 7 .. ... ... 6.3 

M.iha Singh, All. 27 ... 153,155 

Mahadaji Sevdashib Tilak, I. L. R. 11 Bom. 

:^75 72 76 

Miibarlaji r>, Sonu, 9 Bom. H. C. R, 249 ... 
Mahaddi, 6 0. L. R. 349 ... ... 274 

Miihjwleo, W. It. Slip. Vol. 15 .. ... 213 

Mabanu:d Ali Hadji, In re, I. To. R. 16 Cal. 

612, noU^ . ... ... 96,100 

Mahamed Jahr, T. L. R. 3 All. 545 ... 296 

Mahant-o of Tiriipati, I. L. R. 13 Gal. 18 .. 62 

Maharajah of Bnrdw.in v. The Chairman 
of Darjeeling Municipality, I. L. R, 5 
Cal. 194 : (S. 0.) 4 0. B K. :t24 92 

Mahbuban o. Fakir Buksh, 1. L. R. 15 
All. 14:1 ... 327 

Mahendra Narayan Bungabhushun, 1 B. 

L. R. Cr. 7 ... ... ,3.32 

Mahomwl Ali, i:i W. R. Cr. 50 249 

Mithomed Hooniavaon Shaw, 13 B, L. R. 

: (S. C.) 21 W. R. Cr. 72... 155, 166, 

172 213 214 25() 
MahomccLHossein, 10 W. R. Cr. 37. * 133, .34 

Mahomeiilshak, lu re, I. L. R. 6 Cal. 476. 23 

Mahomed Yashin, I. L. R. 4 Bom. 101. 277, 283 
Mahomed Zachariah ?;. Ahmed Mahomed, 

1. L. R. 15 Cal. 109 ... ... 52 

Mall lab Bibi v. Alla Bak.sh, Punj. Rec. 

1885, p. :18 ... ... ... 327 

Maliuddi, 6 C. L. R. 349 : I. L. R. 5 Cal. 

871 ... ... ... 214,215,216 

Mailantdi Fakir Tarapulla Pramanik, 

I. L. R. 8 Cal. 644 ... 67, 258, 286, 293 


Maiohur Roy, 24 W. R. Cr. 11 ... 204 

Makhanlall Saha v. Mekhan Churn Saha, 

I. L. R. 11 Cal. 271 ... ... 73 

Makhdiim, I. L. R. 14 All. 354 .. 1.39, .319, 323 

Makhun Kumar, I O. L. R. 275 214, 217, 218 

Mai Singh, Punj. Rec, 1887, p. 85 ... 231 

Malan v. Qiteen, L L. R. 5 Mad. 11, 277, 278 

Malcolm v. Gasper, I. L. R. 2 Oal. 278 ... 347 

Malka, I. L. R. 2 Bora. 643 ... ... 106 

Malony, 1 Mad. H. 0. R. 193 ... ... 122 

Maltby, L. R, 6 Q. B. D. 18 ... ... 313 

Manaji, I. L. R. 14 Bom. 381 ... 4, 286 

Mangal Sing, Punj. Rec. J884, p. 10 ... 3 


Mangal Tekchand, I. L. K. 10 Bom. 258, 
pp. 26;^, 271, 274 ... 2, 3, 8, 118, 351, 352 

Mangla Bhulia, 7 Bom. H. C, R» Or. 69 ... 2^ 



TABLE OF CASES CITED. 


XXXV 


Page. 

Mangu, I. L. R. 2 All. 340 ... ... 282 

Mania Dayal, I. L. R. 10 Bom. 497 ... 217 

Manikam v. Queen, I. L. R. 6 Mad. 6.3, 
pp. 67, 68 no, 149, 180, 232, 233, .331, .332 
Maniruddin. I. L. R. 18 Cal. 75 p. 77. 289, 290 

Maimoo Tamoolee, I. L. R. 4 Cal. 696 ... 105 
Mann Miya, I. L. R. 9 Cal 371 : (S.C.) 11 
C. L. R. 522 ... .. 167,168,172 

Marakhal v. Gandappa Goundan, I. L. R. 

6 Mad. .371 ... ... ... 326 

Maseyk, Tn re, 15 W. R. Cr. 1 ... ... 91 

Miitam Mai, 22 W. R. Ci*. 34 ... ... 218 

Mathews, I. L. R. 10 Cal. 1022 ... ... 103 

Mathiir{inath Chuckerbutty, 9 B. L. R. .354 233 

Matuki Misser i>. Emp., 1. L. R. 11 Cal. 

619 ... 27 

Mazafar Khalifa, 9 B. L. R. Appx. .36 82 

McCarthy, I. L R. 9 All. 420. 216, 275, 280, 304 
Meares, 14 B. L. R. 106 ... ... 6 

Meer Azecm Ali v, Hurnam Dass, 24 
W. R. Cr. 9 ... ... 179,186 

Mehar Chand, 13 W. R. Cr. 63 .. ... 200 

Meher Ali Mullick, I. L. R. 15 Cal. 589. 102, 103 
Mehtab, Pnnj. Rec. 1887, p. 10 ... 190 

Mehtab Bibi v, Alla Bakhsh, Punj. Rec. 

1885, p. ;18 ... ... ... 325 

Mehtarji Gopalji, 7 Bom. H. C. R. Cr. 

Cas. 67 ... ... ... 2.37,251 

Mehterali «. Emp., I. L. R. 11 Cal. 350 278, 296 

Meiselback, Petr., 17 W. R. Cr. 49 ... 326 

Mcwa, 6 N.-W. 254 ... .. ... 188 

Michell, In re, 1 C. L. R. 339 : (S. C.) I. L. 

R. 3^^al. 379 ... ... 270, 341, .342 

Mick, 3 F. and F. 1822 ... ... lo4 

Milledge, L. R.4Q. B. D. a32 ,. ... 369 

Mir Dhunoo v. Brown, 21 W. R. Cr. 25 ... 94 

MisscrSheikh, 14W. R. Cr. 9 .. ... 202 

Miyaji Ahmed, I. T>. R, 3 Bom. 150 ... 295 

Modhoosoodun Ghose r. Joyram Hazrah, 

13 W. R. Cr. .*19 ... ... 371 

Modoosoodun Bay, 3 W. R, Cr. 61 ... 259 

Mohabeer Singh, Jure, 15 W. R, <3r. 48 ... 356 
Mohamed Ali Hadliji, J7i re I. L. K. 16 
Cal. 612, note . . ... ... 114 

Mohan Ball, I. L. R. 4 All. 46 . . 104 

Mohesh Chunder Acharjeo, 6 W. R. Cr. 20. 135 
Ulohesh Chunder Banerjee, 4 B, L. R. Appx, 

1 ... 49, 128, 232, ,332 

Mohesh Chunder Chuttopadhia, 2 \V. R. 

Cr. 13 ... ... ... 272,283 

Mohesh Chunder Kapali, v. Mohesh Chun- 
dor Dass, 10 C. L. R. 553 . . 227 

Mohesh Chunder Khan, In re, I. L. R. 4 
Cal. 417... ... ... ... 88 

Mohesh Chunder Roy, 24 W. R. Cr. 67 ... 85 

Mohesh Chunder Roy, 10 C. L. R. 571 .. 339 

Mohesh Day r. Emp., Pnnj. Rec. 1885, 
p. 92 ... ... ... 119 

Mohesh Mistre, In re, I. L. R. 1 Cal. 2S2 : 

(S. C.) 75 W, R. Cr. 30, 80. 128, 152, 181, 

287, 292, 297 

Mohesh Mundul v, Bholanath Mundul, 3 
C. L. R. 404 ... ... 293,364 

Mohima Chandra Chuckerbutty, 4 B. L. R. 

Appx. 77 ... ... ... 176 

Mohima Chandra Shaha, In re, 6 B. L. R. 

App. 78 ... ... ... 154 

Mohima Chunder Chuckerbutty 15 W. R. 

Or. 45 ... ... ... 137 

Mohima Chunder Doss, 15 W. R. Or. ,37. 212, 227 
Mohim Chunder Rai, I. L. R. 3 Cal. 765. 275, 35,3 
Mohun Ball, I. L, R. 4 All, 4^ ... 103 

Mohun Sirdar v, Obhoy Churn Mooko- 
padyah, 13 W. R.TJr. 72 ... ... 81 

Mohunt Luchmi Dass v, Pallat Ball, 23 
W. R, Cr. 54 ... ... ... .343 


Page. 

Mohur Mandar, In re, 8 C. L. R. 431 75, 76 

Mohurnim, Punj. Rec. 1888, p. 11 ... 169 

Mona Sheikh v, Ishan Bardhan, I. L. R. 

6 Cal. 581 ... ... ... 178 

Money Mohun Dey v, Denonath Mullick, 22 
W. R.Or. ll ... ... ... 138 

Mongola, 6 W. R. Cr. 81 ... ... 202 

Monu, I. B. R. 11 Mad. 443 ... 3,128, 143, 145 

Mookta Sing, 13 W. R. Cr. 60 ... ... 208 

Moonshee Hurukh Ball, In re, 6 W. R. Cr. 

74 92 93 

Moorga Chetty, I. B. R. 5 Bom. (F. B.) 338. 335 
Moorul Boll, 6 W. R. Cr. 93 ... ... 364 

Morarji, I. L. R. 1.3 Bom. p. .391 ... 2^ 

Morgan r. Beech, 2 Moo. 1. A. 435. 72, 76 

Morton, I. B. R. 9 Bom. (F. B.) 288, 141 307, 309, 

351,355 

Moteemm v, Belaseeram, I. L, R. 14 Cal. 

174 ... 252 

Mothoor Chunder Dass, In re, 2 C. L. R. 509, 77 

Mudhoosoodiin Chakrabutty, In re, 23 
W.R. Cr. 60 ... ... ... 26 

Mudoosoodun Sha r. Haridass Dass, 22 

W. R.Cr.40 ... ... ... 178 

Muhamad Sahib, I. B. R. 1 Mad. 277 ... 19 

Muhammad, Punj. Rec. 1890, p 96 ... 276 

Muhammad Ali, 9 Bom. H. 0. R. Cr. 9 ... 2^ 
Muhammad Khan, I. L. R. 13 All. 3S7. 192, 201 
Muhammad Mousaliarw. Kunji Chek, I. L. 

R. 11 Mad. 323 ... ... ... 93 


Mukhoda Dossee, In re, 15 W, R. Cr. 4 - ... 91 

Mukta Singh, 4 B. B. R. Ap. (k*. 15 296, 369 

Mulapabin Kapana, 11 Bom. H. C. R. 196 

212 227 

Mullick Fukeeriira, In re, 11 W. R. Cr, 6 ... 58 

Mullick Jeechoo, 23 W. R. Cr. 12 ... 228 

Mullins, 3 Cox, C. 0. 526 ... 212, 227 

Mulua, I. B. R. 14 All. 502 ... ... .355 

Munglo, In re, 2^5 W. R. 76 .. ... 357 

Mungroo, 6 N.-W. P. H. C. R. 29.3 ... 185 

Municipal Commissioners of Calcutta v» 
Amanotali, 7 B. B. R, 516 ... ... 74 

Municipal Commissioners of Suburbs of 
Calcutta V. Mahomed Ali, 7 B. L. R. 499 73 

Municipal Committee of Dacca v. Hingnoo 
Ray, B B. R. 8 Cal. 895 274, 279, 295 

Municipal Corporation of Calcutta, I. L. R. 

3 Cal. 7.^)8 : (S. C.) 2 C. B. R. 520 ... 141 

Munisami, I. B. R. 15 Mad. 39 ... 289, 291 

Munnoo Panioli, 4 C. L. R. 137 : (S. C.) I. L. 

R. 4 Cal. 696 ... ... 105,352 

Munnu Bal, I. B. R. 10 All. 4f4. 206, 355 

Murar Trikam, 5 Bom. H. C, R. Cr. 3 ... 22 

Murari, I. B. R. 4 All. 147 ... 167, 168 

Murarji Gokuldas, I. L. R, 13 Bom. 391 

297 329 

Mnrli, Punj. Rec. 188.5, p. 89 ... ... 60 

Miirphv, I. B. R. 9 All. 666 ... 146, 355 

Musa Asmal, In re, l.L.R. 9 Bom. 164. 9, 17, 130, 

284 2w 

Muse Ali Adam, I. B. R. 12 Bom. 653 ... 179 

Mussamut Anundeo Kooerv. Ranee Soonaet 
Kooer, 9 W. R. Cr. 64 
Mussamut Anuragee Koowur v. Ramruchya 
Dass, 25 W. R. Cr. 16 ... ... 90 

Mussamut Dabee, I. L, R. 7 Cal. 121: 

(S. C.) 8 Cal. L. R. 300 ... ... 100 

Mussamut Itwarya, 14 B. L. R. 54 : (S, C.) 

22 W. R. Cr. 14 ... ... 269, 356 

Mussamut Jamoti v. Gadalo Kamar, 1 0. L. 


MuFsiraut Jerna, 8 W. R. Cr. 40 ... 202 

samut Jesmut v. Shoojant Ali, 6 W. R. 


Mrssamut Barlee v, Bunse Ditchit, I. L. 

R, 3 All. 70 ... ... ... 326 



XXXVl 


TABLK OF CASKS CITKP. 


Page. 

Mussamat Mina Nuggerbhatin, 3 W. B. 

Or. 6 ... ... ... ... 218 

Mussamut Miinglo v, Jumma Bass, I. L. 

R. 2 All. 454 ... ... ... 326 

Mussaraut Niruni, 7 W. Ti. Or. 49 ... 202 

Mussamut Rajawan, Piinj. Rec., 1890, 

p. 11 ... ... ... ... 74 

Mussamut Somree v. Jitu Sonar, 22 W. R. 

Cr. 30 ... ... 325 

Mussamat Zuhoonim, In re, 2 Wym. Cr. 

Rul. 1 . . ... ... 86 

Muthialii Chetti v. Bapun Saib, I. L R. 

2 Mail. 140 ... ... as 

Muthooraporsad Panday, 2 W. R. Or. 10 ... 195 
Mutirakal Korilaghatta Rama Varma, I. 

L. R. 3 Mad. 351. 130, 1(>3, 164. 165, 317, 319 

Miittee Nushyo, W. R. Sup. Vol. 18 ... 241 

Mutty Laid Gliose, In re, I. L. R. 6 Oal. 

308 ... ... ... 137,318 

Mutty Ram Sahoo v. Mnhi Lall Roy, I. L. 

R. 6 Cal. 291 : (S. C.) 7 C. L. R. 433. 74, 75 

Myer, L. R. 1 Q. B. B. 173 ... ... 369 


N 

Naba Kumar Banorjee, 5 B. L. R. Appx. 

45 : (S. C.) 14 W. R. Cr. 12 . . .348 

Nabadwip, l B. L. R. O. Cr. 20. 103, 107 

Nabadwip Goswami, 1 B. L. R. O. Cr. 15... 347 
Radiia, I. L. R. 2 All. 8,3 ... ... 271 

Najja, 2:FW, R. Cr. 24 ... . . 212 

Naki Hazi, In 8 C. L. R. 72 . 339 

Namdev Satvaji, I. L. R. 11 Bom. 372 

150, 151, 153, 154 
Nand R^m, I. L. R. 9 All. 609 ... 354 

Nanha Malla, 13 C. L. R. 326 ... 204, 212, 227, 

228 247 

Narain, I. L. R. 9 All. 240 ... 324,’ .325 

Narain Bass, I. L. R. 1 All. 610. 206, 354 

Karain Bass v, Emp., Punj. Rec., 1884, p. 35. 68 

Narain Singh, Pilnj. Rec. 1888, p. 43. 145 

Narain Sooboddhee, In re, 22 W. R. Cr. ,37 

60, 61, 67 

Narakka, 1, L. R. 1,3 Mad. 144 ... 1,3.3, 139, 318 

Narasiraha. In re, I. L. R, 9 Mad. 201 72, 76, 79 
Narayan, I. Ll. R. 12 Mad. 475 . . 75, 78, 79, 83 
Narayan Babaji, 9 Bom. H, C. R. 346 . . 31 

Narayan M. Pendshe, In re, 11 Bom, H. C. 

R. 102 „ ... ...5,195,205,3.30 

Narayana/arai, I. L. R, 9 Mad. 36. 11, 191, 

271 273 

Narotim Bass, I. L. R. 6 All. 98. 138, 156, 31*7 

Narrondas Bhanji, I. L. H. 14 Bom. 5.55 . . ,32Af 
Narsingh Narain, In re, 10 W. R. Cr. 1 ... 63 

Naasir v, Chunder, 9 W. K. Cr. 41 ... 21 

Nat Narain Singh, In re, I. L. R. 3 All. ,392 355 
Natha Mala, 4 Bom. H. C. R. Cr. Cas. 37. 19 

Nathu, I. L. R. 6 All. 214, p. 219. 57, 58, 59, 60, 

61, 64, m 

Nathu Sheik, I. L. R. 10 Oal. 40.5. 100, 1J7, 175 

Natwari, I. L. R. 16 Bom. 178 ... ... 124 

Nana, I. L. R. 14 Bom. (F. B.) 260 ... 303 

Navranbeg Bulabeg, 10 Bom. H. C. R. 7,3 323 

Navroji Badubhai, 9 Bom. H. C. R. 358. 10.3, 104 
Navroti, 9 Bom, H. C, R. 355 . . ... 275 

Nawab, I. L. R. 2 All. 835 ... 60, 64 

Nawabjan, 8 W. R. 19 ... 212, 227 

Nellikel Edalthil Achen, Ex-parte, 2 Mad. 

H. C. R. 240 ... . . ... 58 

Nepoori Aurut v. Jurai, 19 W. R. Or. 73 ... 3^ 
Netai Luskar, I. L. R. 11 Cal. 410. 195, 213 

Nga Tha Moii^, I. L. R. 10 Cal. 643 ... 119 

Niamutulla v. (lopal Saha, 6B. L. R. Appx. 

6 ; (S. C.) 14 W. R. Cr. 63 ... .. 147 

Niaz Ali, I. L. R. 5 All. 17. 153, 155. 166 . 17‘> 

175, 354, 368 


Page. 

Nibarnn Chunder Bass v, Bhnggobutty 
Churn Ohatterjee, 20 W. R. Cr. 40 ... 29.3 

Nidhan Sing, Punj. Rec. 1888, p 43 ... 56 

Nilanibar Babu, I. L. R. 2 All. 276. 341, ^2, 343 
Nilkanta Sing v, Emp., I. L. R. 20 Cal. 469 355 
Nilkanthapa v. Magistrate of SWolapore, 

I. L. R. 6 Bora. 670. p. 672 ... 74, 76, 79 

Nilkomid Mookhopadhya v. Aniind Chun* 
der Lushkur, 19 W. R. Cr. 6 ... 82 

Nilmadliub Ghosal, jKe., 19 W. R. Cr. 1 

60 65 .339 

Nilmadhub Mitter, I. L, R. 15 Cal. 595. 2, 95, 

96, 97, 98, 100, 102, 103, 104, 10.5, 106, 110, 111, 

113, 114, 116, 118, 247, ;553 
Nilmoney Poddar v, Emp., I. L. R. 16 

Cal. 442 (F. B.) ... ... ... 21 

Nilrutton Singh, In re, 16 W. R. Cr. 45 .. 171 

Nim Chand Mookorjee, 20 W. R. 41. 100, 211 

Nimae Chum Bey v, Kashienath Rakhit, 

20 W. R. Cr. 7 ... ... 75, 76 

Ninayak Bivakar, 8 Bom. H. C. R. Cr. 32. 140 

Nipcha, I. L. R. 4 Calc. 712 ... 128, 139 

Nirichan, I. L. R. 12 Mad. 36 ... ... 22 

Nirunjun Singh, 2 All. H. C. R. 431. 57, 64 

Ni.sai Mistri, 6 C. L R. 353 : (S.C.) I. L. R. 

5 Cal. 958 ... ... 248 

Nistarinee Babia, In re, 7 W. R. Cr. 114 ... 22.8 
Nitto Go pal Palit, Petr., 1.3 W. R. Cr. 69. 276 

Nizam of Hydei’abad r. Jacob, I. L. R. 

19 Cal. 52 ... ... ... 51 

Nobin Chand Bancrjce. 25 W. R. Cr. 32. 184, 185 
Nobin Chunder Banerjee, 20 W, R, Cr. 70 

214. 217, 314 

Nobin Chunder Coondoo v, Jogendro Nath 
Bhattacharjce, 25 W. R. Cr. 18, 87 — 89 

Nobin Cliunder Butt, 4 C. L. R. (F, B.) 

243 ; I. L. R. 4 Cal. (F. B.) 865. 67, 339 

Nohin Cliundra Baiiikya, 10 C. L. R. 309 : 

(S. C.) I. L. R. 8 Cal. 560 ... 228, 349 

Nobin Krishna v. Rasick Lall, I. L. R. 

local. 1047 ... ... ... 287 

Nobin Krishna Mookerjeo In re, I. L. R. 

10 Cal. 194 ... ... ... 369 


Nobill Kristo Mookorjee v. Russick Lall 
Laba, I. L. R. 10 Cal. 268. See pp. 273, 

1047 ... ... 292, 2i)3, 295, 29S 

Nobo Kishore Chuckerbutty, In re, 7 C. L. 

R. 291 ... ... ... 88,90,91 

Nobogopal Bose, I. L. R. 6 Cal. 491 ... 346 

Noga, 23 W. R. Cr. 24 ... ... 227 

Nomal, 4 B. L.R. Cr. 9, p. 11 ; 12 W. R. 

Cr. 69 ... ... -- 319, 323 


Noor Bux Kazi, 7 0. L. R. 385: (S. C.) 

I L. R. 6 Cal. 279 ... 107, 151, 21 1 , 230, 358 

Noor Mahomed r. Bismilla Jan, I. L. R. 

16 Cal. 781 ... ... 3,58,64,324 

Noor Mahomed v. Nil Rutun Bagcliee, 
18W. R. Cr. 2 63,64 

Noorkhan Chowdry, 1 W. R. Cr. 11 ... 311 

Noor-ool-Huq, In re, 2 C. L. R. 408: (S. C.) 

I. L. R. 3 Cal. 757 ... ... 287, 339 

Noshai Mistri /.>. Emp., T. L. R. 5 Cal. 

958 ; (S.C.) 6 0. L. R. 353 ... 105, 3.53 

Noujan, 7 Mad. H. C. R. 375 ... 170, 185 

Nowab Jan, I. L. R. 10 Cal. 557 179, 186 

Nowali, In re, 24 W. R. Cr. 70... ... 289 

Nubas Mahton, 8 W. R. 65 ... ... 146 

Number v. Ambu, I. L. R. 5 Mad. 311 178, 371 

Nund Lai Sootrodhiir v. Bhagii’utty Soot- 
ran, 10 W. R. Cr. 31 ... .. 178 

Nund Ram, I. L. R. 9 All. 609 ... 241 

Nundo Kumaree Peshagar v. Anund Mo- 
him Gooho Thakurta, 24 .W. R. Or. 68 73 

Nur Mahomed, I. L. R. 8 Bom. 223 ... 202 

Nurayana Taragan, In re, I. L. R. 7 Mad. 

49 ... .. ... ... 93 



TABLE OF CASES CITED. 


xxxvn 


Pa-ie. 

Nusibunnisaa Bibee v. Sheikh Erard Ali, 

4 0. L. K. 413; (S.C.) I. L. R. 4 Cal. 

869 147 

Nussoeroodden Shazwal, 11 W. R. Or. 24 293 
Nuaseernddeeii, 2 All. H. C. R. 461 ... 64 

.Nusseeruddift, 21 W. R. Or. 5 ... 201, 204 


O’Hara, 1. L. R. 17 Calc. 642 ... 212, 227, 285 

Obhoy Chundiu Miikerjeo v. Mahomed 
Sabir, 13 C. L. R. 410: (S.O.) I. L. R. 
local. 78 ... ... 85 

Okliil Chunder Biawaa, In re, 1 0. L. R. 

4S ... ... ... ••• 63 

Omcsh Chunder Ghoac, 1 Wym Or. 61: 

(S.C.) 5 W. R. Or. 71 ... ... 47 

Omesh Chunder Sen v. Ichanata Mozum- 
dar, 21 W. R. Cr. 64 ... ... 73 

Omrao Sini^h v. Fakir Chand, I. L. R. 3 
All. 749 ... ... ... 1*^? 

Omriti Govinda, 10 Bom. H. C. R. 497 ... 105 
Oola^janundan, I. L. R. 13 Mad , 142 ... 189 

Oomamoye llebea, 13 W. R. Or. ^5 ... 136 

Opendro Nath Ghose r. Dukhini Bewah, 

I. L. R. 12 Ofll. 473 (F. B.) 12 .. 286 

Oudh Beheri Narain Singh, 1 C. L. R. 143. 280 


Padraanabha, In re, I. L. R. 8 Mad. (F. B.) 

18 ... 12, 286 
Padmanabha Pai, I. L. R. 2 Bom. 384 ... 138 

Paianibar Baksh, I. L. R. 11 All. 361 ... 320 

Paucham, I. L. R. 4 All. 198 ... 102 

Pauehanda 'I'ambiran, 1. L. R. 4 Mad. 

229 ... ... . 321 

Panda Valad Gopala, I. L. R. 10 Bom. 

199 ... . . ... 178 

Pandharinath, I. L. R. 6 Bora. 34. 102, 104 

Paridui’ang Mayral, 5 Bom. H. 0. R. Or. 

Oa.s. 41 .. .. ... ... 318 

Pandu Valad, I. L. R. 10 Bom. 199 ... 371 

Pandya, Iti re, I. L. R. 7 Mad. 436, 26. 27, 49 

Papadir, I. L. R. 7 Mad. 454, p. 455. 181, 291 

Papadii, I. L. R. 7 Mad. 454 pp. 445, 457. 290, 292 
Paramanund, 13 0. L. R, 375: (S.O.) I. L. 

R. 10 Oal. 85 ... 16, 20, 151, 237 

Paraukusaui Narasaya Pantulu v. Stuart, 

2 Mad. H. 0. U. 196 ... • ... HI 

Parashram Kesliav, 9 Bom. H. C. R. Cr. 

61 ... ... 140 

Parasurama Naikar, I. L. B. 4 Mad. 329 . 180 
Parbutti Oh urn Bose, In re, 3 0. L. R., 406. 339 
Parbutty Churn Aich, In re, I. L. R. 16 
Cal. 9 ... ... ...75,83 

Parsapa Mahadevajia, I. L. R. 1 Bom. 339. 323 

Parshram Roy Sing, I. L. R. 8 Bom. 216 

96, 97, 100, 117 

Parsoram Boss, 7 W. R. Cr. 42... ... 314 

Parsotain Lall, In re, I. L. R. 6 All. 101 

136 138 317 

Partab, I. L. R. I All. 666 ... ,..60,66 

Parvati, 7 Bom. H. O. R. 0. 0. 82 ... 206 

Patadu, I. L. R. 11 Mad. 480 ... ... 35 

Paul Daso, In re, 10 W. R. Or. 51 73, 74 

Peary Lall Mozoorndar Koraal Kishore 
Dassia, I. L. R. 6 Oal, 30 ... ... 345 

Pedda Siva Reddi, In re, I. L. R. 3 Mad. 

238 ... .. ... 59,60,61,65 

Pershad, I. L. R. 7 All. 414 (P. B.) 23 ... 171 

Petambur J ugi v, Nasaruddy, 25 W. R. 

Or. 4 • 73. 78 

Pettil, 4 Cox. C. 0. p. 104 ... ... 104 

Petuinber Dhodbeo, 14 W, Cr. 10, 202, 228 


Page. 

Pholee Mullick, 1 W. R. Cr. 28 ... 78 

Piaiiibar Buksh, I. L. R. 11 All. 361 .. 355 

Pir Mahomed, I. L. R. 10 Bom. 254 21, 22 

Piian Ayah, 13 B. L. R. Appx. 4 : (S. C.) 

21 W. R. Cr. 66 ... ... 122, .350 

Pirtae, 10 Bom, H. C. R. 356 ... 120, 121 

Pirthi, I. L. R. 12 All. 362 p. 434, 287, 292,;293 

Pirthiram Cho>\dhry Rai Bahadur, 20 W. 

K. Cr. 51 ... ... 88 

Pirya Gopal, I. L. R. 9 Bom. 100 12, 152, 156 

Pitamber Dey, In re, 17 W. R. Cr, 57 ... 81 

Pitaniber Jiiia, I. L. R. 2 Bora. 61 275, 285 

Pitchi V. Ankappa, I. L. R. 9 Mad. 102 ... 371 
Pitti Sing, 1 W. R. Cr. 37 ... ... 72 

Pohp Sing, I. L. R. 10 All. 174... ... 3^1 

Polavarapu, I. L. R. 7 Mad. 563 ... 3 

Pollard, In re, L. R. 2 P. C. 106 ... ,321 

Poiuiu-bin Vithaji, 4 Bom. H. C. R, Or. 7. 320 
Ponnusami Chetli, v. Queen I. L, R. 6 
Mad. 69 ... ... ... 180—233 

Poona Churn Pal, In re, I. L. R. 7 Cal. 

447 ... 270 274 

Poonit Singh r. Madho Bhot, I. L. R. 13 

Cal. 270 ... ... ... 133,1.35 

Poorna Chandra Doss, 8 W. R. Cr. 59 ... 272 

Poornn, 5 All. 219 
Poosa Ram, 6 VV. R. Cr. 11 
Popat Nathii, 1. L. R. 4 Bom. 287 
Pophi, I. L. R. 13 All. 171 (F. B.) 

Poran Mai, 23 W. R. Cr. 49 ... 

Poreshollah Sheikh, 7 C. L. R. 143 
Powell, 3 N.-W. P, 96 .% 

Pramatha Bhiisana Roy v Doorga Churn 
Bhuttac'harjee, I. L. R. 11 Cal. 413 
Prayag Singh v, Fuzool Hoossin, 6 C, L, 

R. 206 ... 

Preni Singh, Punj. Rec, p. 9 ... 

Prithuram Chowdliry, In re, 20 W. R. Cr. 

5 

Priya Gopal, I. L. K. 9 Bom. 100 
Prosad Dass Mullick v. Russick Lall Mul- 
lick, I. L. R. 7 Cal. 157 
Prosunna Coomar Ghose, 19 W. R. Cr. 56. 297 
Prosunno (’oomar Chatterjee v, Emp., 8 
C. L. R. 231 ... ... ... 81 

Prosunno Coomar Moitro, 23 W. R, Cr. 

56 154 207 

Prosuno Chunder Doss, 8 W. 11. Cr. 59 ... ’ 283 
Protab Chandra Barooab, 21 W. R. Or, 2. 91 

Protab Chunder Mookerjee t>. Emp., 11 
0. L. R. 25 275,277,279,355 

Pryag Sin};h, In re, I. L. R. 9 Cal. 103 ... 82 

Puddomonee Dossee v.J uggodumba Dossee, 
2r)W. R. Cr.2 ... ... 86,87 

Pulisanki, 1. L. R. 5 Mad. 20 ... 166, 175 

Punjab Singh, I. L. R. 6 Cal. 599 ... 190 

Punnusami Chatti v. Queen, I, L, R. 6 
Mad. (>9, 203 ... ... 8,3, 150 

Puran Tclee v. Bhuthoo Dhome, 9 W. R. 

Cr. 5 ... ... ... 151,237 

Purbhudas Ambaram, 11 Bom. H, C. R. 

90 ... ... ... 202 

Piirmessu'* Sing v. Soroop Audhikaree, 13 
W. R. Cr. 40 ... ... ... 356 

Pursoorara Borooah Re, I. L. K. 2 Cal, 

117 ... ... ... ... 23 


... ,350 
... 137 
... 319 
276, 280 
237, 251 
163 
56 


86 

89 

74 


286 

144 


a 

Queen t\ Abdool Setar, 3 W. R. Cr. 36 154, 207 
Queen v. Abdul Ali, 25 W. R. Or. 45 ... 122 

Queen v. Ablmn Parrida, 20 W. R. Or, 17. 187' 
Queen v. Adhya Thakoor, 17 W. R. Cr. 33. 136 
Queen v. Amanullah,21 W.R. C. 49; (S.O.) 

12 B. L. R. Appx. 15 ... ... 204 

Queen p. Ameer Khan, 7 B. L. R. 240 ... 347 



TABLE OF CASES CITED. 


xxxviii 


Page. 

Queen v, Araeeroddeen, 15 W. B. Cr. 25 ... 245 
Queen v, Appa Subhana Mendre, I. L. R. 

8 Bora. 200, 213 ... 153,159 

Queen v» Assanoollali, 13 W. R. Cr, 15 ... 206 
Queen v, Bahadur Singh, I. L. R. 4 All. 

128 ... ... ... ... 326 

Queen v. Bazu, 8 W. R. Or. 47 (S.C.) 4 
Wym. Cr. Rul. (F. B,) 13 ... ... 175 

Queen v. Bebbiki Pathak, 21 W. R. Cr, 12. 56 

Queen v, Beharee Dosadh, 7 W. R. Cr. 7. 356 
Queen v, Behary Lall Bose, 7 W. R. Cr. 44. 358 
Queen Behary Singh, 7 W. R. Cr. 3 

31 34 99 111 

Queen Belilios, 12 W. R. Cr. 53 : (S. C.) ’ 

3 B. L. R. Appx. 151 117, 348 

Queen o. Bhekoo Singh, 7 W, R. Cr. 108. 210 
Queen v, Bheem Manjee, 6 W. R. Cr. 52. 113 
Queen v* Bholanath Mookerjee, 7 B. L. R. 

5(^ ... 185 

Queen u. Bholanath Sein,25 W. R. Cr. 57 ; 

(S.C.) I. L. R. 2 Cal. 23. 151, 230, 286, 297 

Queen v, Bhoobuii Isher Gosamee, 2 W. R. 

Cr. 6 ... ... ... 154,207 

Queen r. Bido Noshyo, 12 W. R. Cr. 11 . . 250 
Queen v. Bindabun Bowroe, 5 W. R. Cr. 

54 ... ... ... 202,210 

Queen v, Bipro Dass, 8 W. R. Cr. 45 ... 181 

Queen i\ Bissonath Mundle, 2 W. R. Cr. 

,58 3a3 

Queen v. Boidnath Singh, 3 W. R. 29. 154, 207 
Queen Boodhum Ahir, 17 W. R. Cr. ,32. 136 

Queen v, Bowkjv Hari, 22 W. R. Cr. ,35. 72. 22^1 
Queen v, Bulakee Kurraeo, 6 W. R. Cr. 72. 210 
Queen v. Bunko Behary, 1 W. R. Cr. ,36 .. 241 
Queen r. Bustee Khan, 1 W. R, Cr. 17 ... 210 
Queen v, Buzleh Ali, 22 W. R. Cr. 6^5 ... 187 

Queen V. Chand Bagdee, 7 W. R. Cr. 6 ... 217 
Queen v. Chandra Jogi, 9 B. L. R. 6 ... 270 

Queen v. Chatterdhareo Singh, 5 W, R. 

Cr. 59 ... ... . . .. 208 

Queen v. Cheit Ram, I. L. R, 5 All. 110 ... 196 
Queen v. Chinna Vedagiri Chetti, I. L. R. 

• 4 Mad. 227 ... ... . 351 

Queen v, Chocha Rai, 6 N.-W.P. Rep. 366 ,331 

Queen v, Choonec, 5 W. R. Cr. 13 ... 211 

Queen v, Chota Hurry Prainanick Tantee, 

15 W R. Cr. 5 . . ... ,320 

Queen v. Chotu, I. L. R. 9 All., 52 ... 291 

Queen v, Chunder Bhuttachariee, 24 W. R. 

Cr. 42 ... ... .. 3,52 

Queen v, Chunder Kant Chuckerbutty, 10 
W. R. Cr. 14 ... 210 

Queen v. Chunder Koomar Mozoomdar, 24 
W. R. Cr. 77 ... ... ..^ 21,3 

Queen v. Chunder Kumar Mozuindar, 25 
W. R. Cr. 54 ..210 

Queen r. Dabee, W. R. Sup. Vo'l. 27 2.54 

Queen v, Dassoo Manjee, 11 W. R. C. 39. 112 

Queen v. Dhurum Dutt Ojha, 8 W. R. 

Cr. 13 ... . . ... ... 103 

Queen v, Dina Sheikh, 10 W. R. Cr. 63 ... 21 

Queen v, Doorga Nath Roy, 8 W. R. Cr. 9. 128 

Queen v, Doorjodhnn Shamonto, 19 W. R. 

Cr. 45 ... ... ... 217 

Queen v. Dorabji Hormaaji, I. L, R. 10 
Bom. 1,31 ... . . 291 

Queen v. Dossee Masulmany, 14 W. R. 

Cr. 46 ... ... . . 209 

Queen v, Durzoolla, 9 W. R. Cr. 33. 153, 155, 175 
Queen v» Dwarkanath Dutt, 7 W. R. Cr. 15. 269 
Queen v. Elahee Buksh, 5 W.R.Cr. Rnl. 80. 211 
Queen v, Esan Chunder Dey, 21 W. R. 

Cr. 40 ... ... 160,211,21,3,2,38 

Queen v, Gur Baksh, I. L. R. 1 All. 193 ... 318 
Queen Gendoo Khan, 7 W. R. 14 ... ,55 

Queen Ghisa, N. W.P. 1875, 875 ... 55 


Pago. 

Queen w. Gholam Ismail, I. L. R. 1 All. 

(F.B.), 1 ... ... , 4, 307 

Queen v, Gobin Tewari, I. L. R. 1 Cal. 281. 282 
Queen r. Godai Raout, 5 W. R, Cr. 61 • (S,C») 

1 Wym. Cr. Rul. (F.B.), 63 ... 237, 251 

Queen V. Gogalao, 12 W. R. Cr. 80.® (S.C,) 4 
^B L.R. App.,50 ... _ 212,227 

Queen v. Gopal Bhereewalla, 1 W. R. 

Or. 21 ... ... 275,276 

Queen v. Gopi Noshyo, 21 W. R. Cr. 47 ... 218 
Queen v. Gour Churn Dass, 11 W.R. Cr. 53. 363 
Queen v, Gour Mohun Singh, 16 W. R. 

Cr. 44 . . ... . .. ••• 135 

Queen v. Greedharee Manje, 7 W. R. 

Cr. ,39 ... ... ••• 206,209 

Queen r. Grish Chunder Ghosc, 7 B. L. 

R. 513 ... ... .. ... 348 

Queen r. Gunga Bishen, 1 W. R. Cr. 26 ... 210 
Queen r. Gunga Govind Palit, 23 W. R. 

Cr, 21 ... ... ••• 213 

Queen r. Gunesh Koorraec, 4 W. R. Cr. 1. 202 
Queen v. Hadjoe Jeebun Bux, I. L. R. 1 

Cal. ... ••• 347 

Queen r. Hardewar, I. L. R. 5 All. 217 ... 247 
Queen r. Hardiit Surma, 8 W. R. Cr, 68 ... 27 

Queen v. Hari Prosad Gangooly, 8 B. L. 

R. 557 ... ^ ... 214 

Queen v. Harro Manjee, 21 W. R. Cr. 4 : 

(S.C.) 14 B. L. R.. Appx. 2 ... ... 214 

Queen v. Hossein Sirdar, 13 W. R, Cr. 17. 24o 
Queen v» Hunnath Roy, 2 W. R. Or. 50 ... 182 
Queen v. Hurgobind, 8 B. L. R. Appx. 12. 357 
Queen v. Hurkumari Dassia, 24 W. R. 

Cr. 10 X T v; ^ 

Queen v, Hurribola Chunder Ghose, I. L. R. 

1 Cal. 207 105,275,285 

Queen Hurro Manji, 14 B.L.R. Appx, 2 

(S.C.) 21 W. R. Cr. 4 ... VA 

Queen v. Hursookh, 2 All. 479. 195, 

Queen v. Hydcr Julaha, 0 W. R. Cr. 83 ... 202 
Queen v, lotaiura, 11 W. R. Cr. 15 ... 233 

Queen v, Ishan Diitt, 6 B. L. R. App., 88 

(S,C.)15W. R. 34 .. ... ... 206 

Queen v, Issur Rant, 8 W. R, Cr. 63 ... 24,3 

Queen v. Jaftir Ali, 19 W. R. Cr. 57 ••• 297 

Queen v. Jagat Mai, I. L. R. 1 All. 162. 318, 323 

Queen v. Jakir, 22 W. R. Or. 39 . . 2,18 

Queen v. ,Jamurha, 7 N. W. P. 137. 172,214, 250 
Queen v. Jetoo, 23 W. R. Cr. 16 ... 105 

Queen v. ,Iohi’ie Singh, 22 W.R. Cr. 28 ... 187 

Queen v. Jotaram, 11 W. R. Cr, 1,5 . . 2,111 

Queen v. Judoo Mussulmance, 6 W.R.Cr. 60. ,‘126 
Queen v. Juminiddin, 2^1 W. H. Cr. 58 ... 206 
Queen r. Jungli Bel<lar,8 B. L. R. Appx, 49. 259 
Queen r. Kadar Khan, I. L. 5 Mad. 380 ... 58 

Queen v. Kalai’am Sing, 7 W. R. Or. 8 163, 164 

Queen v. Kalichurn Dass, 15 W. R. Cr. 17, 210 
Queen r. Kalichurn Gangooly, 7 W. R. 

Cr. 2 ... ... .. 212,227 

Queen Kalichurn Shah, 7 B. L. R. ,322... 89 

Queen v. Kaly Kishore Roy, 25 W. R. 

Cr. 68 ... ... • • 

Queen v. Kaminee Dassee, 12 W. R, Cr, 25, 337 
Queen V, Kanaye Sheikh, W.R. Sup. Vol. 38 356 
Queen v. Kanjamalai Padayachi, I. L, R. 

6 Mad. 572 ... ... - 156 

Queen v. Karri Papayamma, I. L. R. 

4 Mad. 2,30 ... ... *3327 

Queen v. Kartick Chunder Holdar, 6 W. R. 

Cr. 58 ... ... ... ••• ^3o 

Queen r. Kasim Shaikh, 23 W. R. Cr. 33. 2^ 

Queen v, Kassy Singh, 21 W.R. Cr. 61 ... 3o8 
Queen v, Kazim Thakoor, 23. L. R. (F .B.) 

25 ... ... • ••• 270 

Queen v. Khan Mahomed, 24 W. B. 

53 ... ... ... 239, 348 



TABLE OF CASES CITED. 


XXX IX 


Pajje. 

Qtieen v, Khanderav Bajirav, I. L. R. 

1 Bom. 10 ... ... ... 214 

Queen v. Kishto Chunder Ghose, 2 W. R. 

Cr. 58 ... ... ... ... 346 

Queen v, Kisor Mohun Dutt, 17 W. R. Cr. 

«58 • ... 211 

Queen v, Kwlai Kabar, 5 W. R. Cr. 6 ... 112 
Queen v, Kolya bin Fakir, 5 Bom. H. C. 

R. Cr. Cas.34 ... ... ... 41 

Queen Koonjo Leth, 11 B. L. R. : 14 (S. C.) 

20 W. R. Cr. 1 ... ... 217, 255, 275 

Queen v, Koonjo Leth, 11 B. L. R. 19. 217, 

2o5, 275 

Queen v, Kristo Mundul, 7 W. R. Cr. 8 .. 202 
Queen v, Kultaram Singh, I. L. R. 1 All. 

129 ... ... 323 

Queen t?. Kuliim Sheikh, 10 W.‘ R. Cr. 39*." 209 
Queen v, Lall Mahomed, 6 All. 284 ... 183 

Queen V. Lall Singh, 6 All. 270 ... 183 

Queen V. Lucky Narain Dutt, 20 W. R. 

Cr. 50 . ... .. ... 247 

Queen v. Lukhenarain Agoori, 21 W. R. Cr. 

61 ... -. ... ... 174 

Queen v. Madhub Mai, 1 W. R. Cr. 22 ... 211 

Queen v. Mahadeo, W. R. Sup. Vol. 15 ... 213 
Queen v. Mahima Chandra Chuckerbutty, 

4 B. L. R. Appx. 77 ... 176 

Queen v, Malony, 1 Mad. H. C. R. 193 ... 122 
Queen v. Matam Mai, 22 W. R. Cr. 34 ... 218 

Queen v, Mearos, 14 B. L. R. 106 ... 6 

Queen Mehar Chand, 13 W. R. Cr. 63 . . 202 
Queen v. Mehtarji Gopalji, 7 Bom. H. C. 

R. Cr. Ca». 67 ... ... 2;i7, 251 

Queen v, Misser Sheikh, 14 W. R. Cr. 9 ... 202 
Queen v, Modoosoodun Dey, 3 W. R. Cr. 

61 ... ... ... ... 259 

Queen v, Mohesh Chunder Acharjee, 6 W. 

R. Cr. 20 ... ... ... 135 

Queen ??. Mohesh Chunder Chuttopadhia, 

2 W. R. Cr. 13 . . 272, 283 

Queen v, Mohima Chunder Dass, 15 W. R. 

Cr. 37 ... ... ... 212,227 

Queen v, Mohomed Humayoon Shaw, 21 

W. R. Cr. 72. 13 B. L. R. 324. 166, 213 

Queen v. Mongola, 6 W. R. Cr. 81 ... 202 

Queen v. Mookta Sing, 13 W. R. (V. 60 . 208 

Queen v. Moorul Loll, 6 W. R. Cr. 93 364 

Queen v. Mukta Singh, 4 B. L. R. Ap. Cr. 

15 ... ... 296 

Queen v, Mullick Jeechoo, 23 W. R. Cr. 12 228 
Queen v, Mungroo, 6 N.-W. P. H. R. 

293 ... ... ... 185 

Queen v. Mussamut Itwarya, 14 B. L. R. 

54 : (S. C.) 22 W. R. Cr. 14 ... 269, 356 

Queen v. Mussamut Itwarya, 14 B. L. R. 

Appx. 1 ... . . 217 

Queen v. Mussamut Jema, 8 W. R. Cr, 40 202 
Queen V. Mussamut Niruni, 7 W, R. Cr. 

49 ... ... ... ... 202 

Queen v, Muttee Nushyo, W. R. Sup. Vol. 

18 . . ... ... ... 241 

Queen v, Nabadwip, 1 B. L. R. O. Cr. 20 

103,107 

Queen v» Nabadwip Goswami, 1 B. L. R. 

O. Cr. 15 ... ... ... 347 

Queen v, Nawabjan, 8 W. R. 19 212, 227 

Queen v, Nimchand Mookerjee, 20 W. R., 

41 ... ... ... 100,211 

Queen Nobin Chunder Boner jee, 20 W. 

R. Cr. 70 ... ... ... 214 

Queen w. Nomal, 12 W. R. Cr. 69 : (S, C.) 

4 B. L. R. A. Cr. 9 ... 319,323 

Queen v. Omesh Chunder Ghose, 1 Wym.Or, 

61 : (S. C.) 5 W. ft. Cr. 71 ... ... 47 

Queen v, Ooma Moye Debea, 13 W, R. Cr. 

25 ... ... ,,, ,,, 136 


Queen v, Petumber Dhooboe, 14 W. R. Cr. 

10 ... ... 202, 228 
Queen i\ Poor no Chunder Doss, 8 W. R. 

Cr. 59 . . ... 272, 283 

Queen V. Poorun, 5 All. 219 ... ... 350 

Queen v, Poosa Ram, 6 W. R. Cr. 11 ... 137 

Queen v. Poran Mai, 23 W. R. Cr, 49. 237, 251 

Queen v. Prosunno Cooraar Moitro, 23 W. 

R. Cr. 56 ... . . 154, 207 

Queen v. Protab Chandra Barooah, 21 W. 

R. Cr. 2 ... .. ... 91 

Queen i\ Powell, 3 N.-W. P. 96 .. ... 56 

Queen Kadhoo Jana, 12 W. R. Or. 44. 245, 

247, 358 

Queen v, Rajcoomar Bose, 19 W. R. Cr. 41 
(S.C.) 10 B. L. R. App. 37. 160, 212, 238 

Queen v. llamaotar Pandre, 25 W. R. Or. 5. 187 
Queen v, Ramehunder Sircar, 13 W. R. Cr. 

18 ... ... 195, 330 

Queen v, Ramchurn Chamar, 4 W. R. Cr, 

10 ... ... ... ... ia3 

Queen v. liatncliurn Ghose, 20 W. R. 33. 214 

Queen v. Ram Kishen Halwai, 25 W. R. 

Cr. 48 ... ... ... ... 183 

Queen v. Ramjai Mazumdar, 6 B. L. R. 

Appx. 46 ... ... 299 

Queen v, Ramtahal Singh, 5 W. R. Cr. 65 2^16 

237 

Queen v. Reddon, I. L. R. 6 Mad. 286 ... 364 
Queen v. Rezza Hossein, 8 W. R. Cr. 

4 Wym. Cr. Rnl, 23 ». 248 

Queen v. Rughooa, 6 W. R. Cr.^ ... 313 

Queen v. Riiujeet Sontal, 6 W. R. Cr. 73 ... 202 
Queen v, Ruton Dass, 16 W. R. Cr, 19 ... 206. 

209 

Queen v. Saadut Khan, 3 W. R. Cr. 19 .. 88 

Queen v, Sadhu Mundul, 21 W. R. Cr. 69. 212, 

213 227 

Queen r. Sagar Mahomed, 1 W. R. Cr. 25 ’ 89 
Queen v, Salamut, Ali 23 W. R. Cr. 59 ... 174 
Queen Seetanath Ghosal, 2 W. R, Cr. 60. 210 
Queen v, Shahabut Sheikh, 13 W. R. Cr. 

••• • 21, 171 

Queen v. Sham Bagai, 13 B. L. R. Appx. 19. 217 
Queen r. Sham Bagdee, 20 W. R. 73 ... 214 

Queen r. Sham Kishoro Holder, 13 W. R. 

Cr. 36 ... ... ... 3.56 

Queen v, Shama Khankee, 7 W. R. Cr. 22. 210 
Queen w. Sheikh Ali, 5 Bom. H. C. R. Or.9. 163, 

164 

Queen ??. Sheikh Bazu, 8 W. R. Cr. 47 : 

(S. C.) 4 v\ ym. Cr. Rul. (F. B.) 13. 153, 155 

Queen v. Sheik Jakir, 22 W. R. Cr. 39 ... 160 
Queen Sheik Kyamut, W. R. Cr. Sup. 

Vol. I .. ... ... ... 356 

Queen r. Sheik Miya Valad Dand, 6 Bom. 

H. C. R. Cr. 10 ... ... ... 211 

Quoen 7\ Sheriff, 6 W. R. Cr. 13 181 

Queen v. Shurashere Beg, 9 W. R. Or. 51 209, 

210, 212 218 227 
Queen r. Sidhara Sircar, 20 W. U. Cr. i6. * 217 
Queen Sonaoollah, 25 W. R. Cr. 23. 182, 195 
Queen v. Soondor Mohooree, 9 W. R, Cr, 

25 ... ... ... 136 

Queen v. Soondur Putnaick, 3 W. R. Cr, 

59 ... .. ... ... 4 

Queen v. Sreeputt Giri Gossain, 11 W. R, 

23: (S.C.) 2 B. L. R. Ap Cr. 27 ... 90 

Queen v. Subal Chunder Gangooly, 22 W. 

R. 16 ... ... ... ... 135 

Queen v. Sukha, I. L. R. 8 All. 14 ... 279 

Queen v. Suprosunno Ghosal, 6 W. R, Cr, 

Queen v. Sunbhanna Gaundan, 1 Mad. 

H. C. R. 30 ... ... ... 181 

Queen v* Sustiram Mundal, 21 W, R. Or, 1, 215 



xl 


TABLE OF CASES CITED. 


Page. 

Queen r. Sutherland, 14 W. R. Or. 20. 37, 240 

Queen v. Syud Hossain Ali Chowdhry, 8W. 

R. Cr. 74 ... ... ... 33 

Queen v. Tilku Ooalu, 8 W. R. Cr 61 ... 128 

Queen v. Toyluokonath Sircar, 2 W. R. Cr. 

64 ... ... 92 

Queen v. Unnath Bundhoo Banerjoe, 21 W. 

R. Cr. 37 ... 319,350 

Queen v. Upendronath Doss, I. L. R. 1 Cal. 

356 ... ... ... ... 347 

Queen v, Urjoon Biswas, 1 W. R. Cr. 41 ... 214 
Queen v. Vclayudam, I. L. R. 4 Mad. 233. 238 
Qu^en V. Velayudara Pillai, I. L. R. 6 Mad. 

146 ... ... ... .. 138 

Queen v. Venguvayyangar, I. L. R., 6 Mad. 

25 ... ... ... 181 

Queen r. Voddon Deai-s, C. C. 229 ... 215 

Queen v. Wahe<l Ali, 13 W. R. Cr. 42 ... 269 
Queen v, Wuzir Mundul, 25 W. R. Cr. 

Rul. 25 ... ... ... 214,217 

Queen v. Yendava Chandrarama, I. L. R. 

7 Mad. 189 ... ... 137,146,287 

Queen v. Zuhiruddin, I. L. R. 1 Cal. (F. B.) 

219: (S. C.) 25 W. R. Cr. 27 ... . 345 

Quiros, In re, I. L. R. 6 Cal. 84 : (S.C.) 6 C. 

L. R., 463 ... ... 299,306 

R 

R. V. Edwards, 8 C. S. P. 26 ... ... 206 

Rachappa, I. L. R. 13 Bom. 109. 133, 139. .318 

Radha Kislian, L. R. 5 All. .36. 153 

Radha Nath Mazoomclar, 5 Wym. Cr. Rul. 

19 ... ... i:i4, 317 

Padhakishore v, Giridharee Sahee, 13 W. 

R. Cr. 19 ... . . ... 82 

Radhanath Panja v, Wooma Churn Chow- 
dhry, 22 W. R. Cr. 12 ... ... 371 

Radhe. I. L. R. 12 All.;66 ... 2:^, 2:19 

Radhoo Jana, 12 W. R. Cr. 44. 245, 247, 3^58 

Raglia Naranji, 7 Born. H. C. R. Cr. :ii ... 239 

Raghoni Singli v, Einp., I. L. R. 9 Cal. 

455 (S. C.) 11 C. L. R. cm ... . ^37 

Raghoobuns hahoy r. Kokil Singh, I. L. R. 

17 Cal. 872 ... ... 1.39 

Rahim Bakhsh, Punj. Bee. 1883, p 8 ... 56 

Rahimat, I. L. R. 1 Bom. 147 . . ... 2.35 

Rahmatulla, Punj. Rec. 188.3, p. 12 142 

Rai Mohun Roy v. Wise, 16 VV. R, Cr. 24. 85, 

87,89 

Rajeoomar v, Kirthuojha, 13 W. R. Cr. 67 

i:i5, 1.36 

Raj Coomar Bose, 19 W. R. Cr. 41, p. 71 
(S.C.) 10 B. L. R. Appx. 37. 160, 212, 2^ 

Rai Cooraar Mookerjee, 16 W. R. Cr. 14 ... 154 
Rai Cooraar Singh, I. L. R. 3 Cal. 573. 

(S. C.) 2 C. L. K. 62 ... 86, 91, 156 

Raj Knsto Paul v, Nityanund Paul, 20 
W. R. Cr. ,50 .. ... 293 

Raj Narain Koonwar v. Lala Taraoli Rant, 

I. L.R. 11 Cal. 91 ... ... 176,179 

Raja Babu v. Muddun Mohun Lai, I. L. R. 

14 Cal. 169 ... 89, 90,295 

Raja of Kantit, In re I. L. R. 8 All. 668 1.56, 207 
Raja of Venkatagiri, In re, 6 Mad. H. C. 

R.92 ... ... ... ... 134 

Rajendro Chundra Roy Chowdry, In re 
I. L. R. 11 Cal. 737 .. ... ... 56 

Rakhal Dass Singh v. Raja Sheo Persad 
Singh, 24 W. R. Cr. 73 ... ... 88 

Ralli V. Gankira Swee, I. L. R. 9 Cal. 939... a35 

Ram r. Lall, 1. L. R. 15 All. 136 ... 283 

Ram Adhin I. L. R. 2 All. 1.39 ... ... 171 

Ram Chundram. 6 Bom. H. C. R. ,36 ... ^ 

Ram Ch under Cliatterjee v, Kanye Laha, 

25 W. R. Cr. 19 ... ... ... 187 


Page. 

Ram Chunder Geer Gossain, 6 W. R. Or. 40. 82 

Ram (thunder Lalla, 1 C. L. R. 1,34 340 

Ram Chunder Shaw Bmp., I. L. R. 6 
Cal. 575 : (S. 0.) 8 C. L. R. 2;50. 19, 272 

Ram Chunder Sircar, 1,3 W. R. Cr. 18. 195, 330 
Ram Chuiidiu Mookerjee, 5 B. L. R. 131 ... 82 

Ram Churn Chainar, 4 W. R. Cr. 10 ... 103 

Ram (3iiirn Ghoso, 20 \V. R. Cr. 214, 274 

Ram Coomar Banei-jco «?. Raja Gopal Singh 
Dob, 17 W. R. Cr. 54 ... ... 65 

Ram Das Maghi, I. L. R. 1.3 Cal. 110. 250, 280 

Ram Kala v. Gauda, Punj. Rec. 1885, p. 89 

76 298 

Ram Kan 00 , 19 W. R. Cr. 28 ... ... * 296 

Ram Kant Sircar r. Jadab Chunder Dass 
By ragee, 21 W. R. 44 ... ... 145 

Ram Kisheii Halwai, 25 W. R. Cr. 48 ... 183 

Ram Kishore Sen, /n re, 10 B. L. R. Appx. 

18. (S. C.) 19 W. R. 12 .. ...47,48 

Ram Kissore Acharjoo Chowdry v. Arip 
Khan, 21 W. R. Cr. 6 ...62, 6.3, 64, 65, 66 

Ram Kooraar Singh r. Sahebzada Roy, 

I. L. R. 3 Cal. (F. B.) 20 ... ... 84 

Ram Kumar Banerjee v. Raja Gopal Singh 
Deb, 17 W. R. Cr. 54 ... ... 57 

Ram Kuria, I. L. R. 6 All. (F.B.) 622. 278, 296 

Ram Lall, 1. L. R. 15 All. 1.36 : 1. L. R. 8 
Cal. 875 ... ... . 287,354 

Ramlal Singh I. L. R., 6 All., 40 ... 289 

Ram Lall Tewaroe v. Soopha Ram 10 W.R. 

Cr. :u : (S. C.) 1 B. L. R. S. N. XX VII ... 332 
Ram Manikya Chucki obnty, 1 C. L. R. 478, 

(S. C.)I. L. R. 3Cal. 540 ... 167 

Ram Narain I. L. R. 8 All. 514... ^), 2S0 

Ram Nath, 7 W. R. Cr. 45 ... ... 87 

llam Partab I. L. R. 6 All. 121 . 21, 170, 171 

Ram Prosad Hazra, In re, B, L. R. Sup 426 
(S. C.) 5 W. R. Mis. Rul. 24 ... ... 1,37 

Ram Golam Singh, U W. R. Cr. 22 ... 133 

Ram Runpur Bhaiidari v, Madhnb Ghose, 

25 W. R. Cr. 1,35 

Ram Rutton Mookerjee, 24 W. R. Cr. 8 ... 312 
Ram Sahai Chowdhry v. Sanker Bahadur, 

6 B. L. R. App. 65... ... 154 

Ram Sahai Lai, I. L. R. 10 Cal. 1070 

150, 177, 180, 182, 203, 329 
Ram Saran, I. L. R. 5 All. 7 ... ... :i7 

Ram Saran, I. L. R. 8 All. :i()6 .. 212, 227 

Ram Sarup, I. L. R. 7 All. 759 .. ... 171 

Ram Sing, Punj. Rec. I88:i, p. 1 ... 65 

Ram Soonrt'aree Daboe, In re, 1 C. L. R. 86. 91 

Ram Sunder Do v. Rajal Ali, I. L. R. 12 
Cal. 558 ... .. 353 

Ram Sundur v. Nirotam, I, L. R. 6 All. 477 

148 419 

Rama, I. L R. 16 Bom. 372 ... ... 60 

Rama Bhiogowda, I. L. R. 1 Bom. 222, 
p223 ... ... 21,272,273 

Rama Prerna, I. L. R. 4 Bom. 239 ... 253 

Rama Red y, I. L. R. 9 Mad. 48 .. 204 

Rama Tovan, I. L. R. 15 Mad. 3 2, p. 353 

201, 202, 227 

Ramajaraw Jivbajira, 12 Bom. H. C. R. 1. 173 
lianianund Mali ton v, Koylash Mahton, 

1. L. R. 11 Cal. 236 .. 188, 2:^6, 290 

Raraanjiyya, I. L. R, 2 Mad. 5 .. ... 106 

Ramanuja Jeeyarsvairn v, Ramanuja Jew- 
yar, I. L. R. .3 Mad. 3)4 ... ... 83 

Haraaotar Pandre, 25 W. R. Cr. 5 ... 187 

Raraasami, I. L. R. 13 Mad. 17 .. ... 326 

ilamasami v, Daiiakoti Ammal, 1. L. B« 12 
Mad. 88... ... ... 88 

Raniasami Padayachi, I. L. R. 1 Mad. 394 

• 212 227 
Ramayee, In re, I. L. R. 14 Mad. 398 :I26, 327 

Ramdas Samaldas, 12 Bom, H. C. R, 217341, 347 



TABLE OF, CASES CITED. 


Pa/?e. 

Ramdharry Sin^h, 10 W. R. Cr. 5 ... 135 

Ramdoyal Mahara, 21 W. R. Cr. 47 2^ 

Ramdyal v. Ohintamonce, W. R. Sup. Vol. 

Cr. 28 ... .. ... 91 

R;aminihi Nayar, In re^ I. L. R. 1 Mad. 206 26 
KAmi Roddi •. Seshu Reddi, I. L. R. 3 
Mad. 48... ... ... 251,209,279 

Ramjai Maziimdar, In 6 B. L. R. Appx. 

67;(S. C.)14W. R. Cr. 65 ... ... 128 

Ramjai Maziimdar, 6 B. L. R. Ap., 40 ... 299 

Ramjeeban Doobey v, Luchmonee Dabea, 

W. H. Cr. Sup. Vol. 5 ... ... 90 

Ramjit Sajabarao, I. L. R. 10 Bom. 124. 15.3, 

1G2, 107, 172, 354 

Ramji Valad Daji, 5 Bom. H. C. R. Cr. 12. 

... e371 

Ramr inginee Dossoe v. Gooroo Dass Roy, 

17 VV. R. Cr. 9 . .87 

Rarnrunjinee Dossee v, Goroodass Roy, 18 
W. R. Cr. 36 ... ... ... 86 

Ramtolial Sin#?, 5 W. R. Cr. 65 ., 236, 237 

Ranchod Dayal, 10 Bora. H. C. R. 424 ... 324 

Ranchoddas Nathubhai, 4 Bom. H. C. Cr, 

.35 ... ... ... ... 130 

Ranoogunge Coal Association v* Hemloll 
Ghatvval, 24 W, R. Cr. 17 ... 85, 89 

Rangai, I. L. R. 9 Cal. 513 ... ... 256 

Rangarnma v. Mubaminad Ali, I. L. R. 10 
Mad. 13.. ... ... 327 

RatigEisami Ayvanga r. Narasimliala, I. L. 

R. 7 Mad. 213 ... 178,186 

Raiiji, I. L. R. 10 Mad. 295 ... 202, 227, 246 

Rash Moliuii (Joshamy v. Kali Nath Raha, 

19W. R. Cr. 3 ... ... ... 341 

Ratamsi Kalianji, I. L. R. 2 Bom. 148 ... 370 

Rayh Lakhma, I L. R. 10 Bom. 230 ... 271 

Reddoii, I. L. R. 6 Mad. 286 .. 364 

Reference by Sessions Judge of Sumt, T. L. 

R. 9 Bom. 352 ... . . 130, 284, 286 

Reid V, Richardson, I. L. R. 14 Cal. Jkll, 

p 363. 90, 91, 92. 286, 295 
Rex V. Cross, 3 Camp. 224 ... ... 73 

Rex V. Osburn, 14 Q. B. .396 ... 140 

Bex V. Simmons, 8 C. & P. .50 . . ... 140 

Rezza Hossein, 8 W. R. Cr. .55 . . ... 247 

Rezza Hossein, 4 Wym. Cr. Rul. 2^1 ... 248 

Riding, I. L. R. 9 All. 720 ... 3;^i 

Rochia Mohato, I. L. H. 7 Cal. 42 . . 212 

Roghoo Dome, 24 VV. R C. 12 ... ... 67 

Roj*hoo Parirah, In 10 B. L. R. App. 26 : 

(S. C.) 19 W. R. Cr. 128 ... • ... 147 

Roghuni Singh v. Emp., I. L. R. 9 Oal. 455 ; 

(S. C.) 11 C. L. R. 569. 100, 101, 114, 210 

Rohirn Bibi, In I. L. R. 6 All. 59 ... 148 

Rohimiiddi v. Emp., I. L. R. 20 (^al. Ji53 .. 280 

Rohoinath Shaba, In re, I. L. R. 8 Cal, 195. RX) 
Roinmana, I. L. R. 12 Mad. 273. 166, 167 

Romanath Pal v, Behari Bagdi, 13 0. L. 

R. 303 ... 178, 186 

Rongai v, Emp., I. L. R. 9 Cal. 513, 516 : 

(S. C.) 12 C. L. R. 500 16, 17, 271 

Rooke r. Pyari Lall, 3 B. L. R. App. 43 : 

(S. C.) 11 W. R. 434 ... 72,74 

Rookia Banu v, Roberts, 1 B. L. R. Sh. 

Notes X... ... . . ... 148 

Roop Lall Singh, In re, 10 W. R. Cr. 39 ... 364 

Roopa Go walla, 15 VV. R. Cr. 42 ... 195 

Roopun Rae, 15 W. R. Cr. 9 : (S. (L) 6 B. L. 

R. 296 ... ... ... 177,371 

Rosik Lall Nnndi v. Kartik Shant, 22 VV, 

R. Cr. 48 ... ... ... 93 

Rwi V, Richardson, I. L. R. 14 Cal. 561 ... 298 
Rughooa, 6 W. R. Cr. 3 ... ... 313 

Rughoonath Dass vT Chnckcrdhun Rant, 

15W. R. Cr. 49 ... ... ... 356 

Rughubar, I. L. R. 2 All. (F. B.) 351 ... 1:5 


Page. 

Rujub Miindle v, Lochan Mundlo, W. R, 

Sup. Vol. Cr. 37 ... ... ... 147 

Rukrnddin, I. L. R. 4 All. 53 ... ... 157 

Rukmin v. Peare Ijal, I. L. R. 11 All. 480 .. 327 
Run Bahadur v. Tillessuree Koer, 22 W. R. 

Cr. 79 ... ... 56,57,63,64,85 

Rungasami v. Nai isimehulu, I. L. R. 7 Mad. 

213, p. 214 ... ... ... 278 

Runjeet Sontal. 6 W. R. Cr. 73 ... 202 

Russick Lall Mnllick, 7 C. L. R. 382 335, 181 

Russool Nushyo, In re, 11 VV. R. Cr. 3 ... 92 

Uutton Bewa v. Biihur, 14 W. R. Cr. 7 .. 21 

Button Doss, 16 VV. R. Cr. 19 ... 206, 209 


Saadut Khan, 3 W. R. Cr. 69 ... ... 88 

Sabheo Singh, 6 VV. R. 50 ... 86 

Sabsubh, I. L. R. 2 All. .353 ... ... 139 

Sadagopachavyar v. Ravaracharyar, I, L. 

R. 9 Mad. 282, p. 4... ... ... 145 

Sadashivappa Pandurangappa, 5 Bom. H, 

C. R. r.29 ... ... ... 128 

Sadhee Rasal, I. L. R. 10 Cal. 936. 2^, 232 

Sadhu Mundiil, 21 VV. R. Cr. 69. 202, 212, 213 

Sagambur, 12 C. L. R. 120. 106, 23^^, 247, 338, 

351, 358 

Sagar Mahomed, 1 W. R, Cr. 25 ... 89 

Saguna, 7 W. R. Cr. ^ ... ... 104 

Sahadev, I. L. R. 14 Bom. 573 ... 369 

Sahib Kour V. Kasim, Punj. Rec. 1891, p. 41. 291 
Saithri, In re, I. L. R. 16 Bom 397. J28, 367 

Sajiwan Lall, I. L. R. 5 All. 386. 275, 277, 279, 

3^ 

Sakharam, I. L. R. 10 Bom. 493 ... 169 

Sakhina Bibi, In re, 8 C. L. R. 387 ; (S.C.) 

1. L. R. 7 Cal. 87 ... ... 96,1:^,181 

Salamut Ali, 22 VV. R. Cr. 59 ... . . 174 

Salik Roy, 1. L. R. 6 Cal. 582: (S.C.) 8 
C. L. R 255 ... ... 96, 135 

Sarna Papi, I. L. R. 7 Mad. 287. 103, 107 

Samaldas Bochar Lai, Bom. Cr. Riil. 13 
Jany., 1881 (onreported) ... ... 277 

Samiruddin, I. L. R. 8 Cal. 211 : (S.C.) 10 

C. L. R.ll ... ... 102,337 

Sammada Chetti, I. L R. 7 Mad. 274 ... 99 

Sainodnr Bidyadhur Mohopatro t\ Sya- 
manund Dey, I. L. R. 7 Cal. ... 357 

Sangilivira Chinnatambiar v, Queen, I. L. 

R. 6 Mad. 29 ... 135, 138, 317 

Saprosunno Ghosal, 6 W. R. Or. 88 ... Hi 

Sarat Chandra Rakhit, I. L. R. 16 Cai. 

766, p. 770 ... ... 139,319,323 

Sarbananda Basu, In re, I. L. R, 15 Cal. 

527 ... ... ... ... 30 

Sardar Jawala Singh Punj., Rec. 1887, 
p. 56 ... ... ... ] 139 

Sardhari Lai, 13 B. L. R. Appx. 40 ... 321 

Sarmukh Singh, I. R. 2 All. 218. 124, 255 

Sarwar n. Emp., Punj Rec., 1884, p. 62 ... 269 
Shashi Bhusan Chuckrabutty, I. L. R. 4 
Cal. 623 ... ... ... 26 

Sat Narayn Singh, I. L. R. 3 All. 392 ... 184 
Sathu valad Kadir Sansaree v. Ibrahim 
Aga valad Mirza Aga, I. L. R. 2 Bom. 

457 ... ... 71 

Savanunta, In re, 1. L. R. 5 Bom. 137 139 

Schein v. Ernp., I. L. R. 16 Cal. 799 272 

Scott, 3 Q. B. .547 ... ... 141 

Scott tK Ricketts, I. L. R. 9 Mad. 356 345 

Soetanath Ghosal, 2 W. R. Cr. 60 210 

Seetaram Sahoor Rai Baboo Shewgolum 
Sahoo, 18 VV. R. Cr. 62 ... I37 

Seetul Pershad, I. L. R. 5 AH. 168 ... 288 

Serjeant v. Dale, L. R. 2 Q. B. D. 558 ... 369 

Shabuckram Bakoolee, 2 W. R. Cr. 32 



xlii 


TABLE OF CASES CITED. 


Page. 

Shadi V. Emp., Punj. Rec. 1888, 31 ... 73 

ShahflSoojaut Hossein, In ret 22 W. R. Cr. 

19 73 74 

Shahabat Sheikh, 13 W. R. Cr.' 42. 21, 171 

Shaik Emoo, 11 W. R. Cr. 20 34 

Shaik Oodla v, Barkat, 18 W. R. Cr. 7 ... 287 
Sham Bagdee, 20 W. R. 73 ... ... 214 

Sham Bagni, 13 B. L. R. Appx. 19 ... 217 

Sham Dasa v, Bhola Dass, 1 W, R. 324 ... 74 

Sham Kishore Holder, 13 W. R. Cr. 36 . . 356 
Sham Lall, I. L. K. 3 4 Cal. 707 ... 128, 1S5 

Sham Soonder Dass, 25 W. R. Cr. 18 ... 20 

Sham Sundur Chowdhry, 2 B. L. R. Ap. 

Cr. 11 ... ... ... aiO 

Shama Khankee, 7 W. R. Cr. 22 ... 210 

Shama Sankar Biswas, 1 B. L. R. S. N. xvi. 

152, 231 

Shama Soondery Debia v. Jardine Skinner 
& Co., 6 W. R. Cr. 10 ... ... 89 

Shama Sunker Mozoomdar v. Ranee 
Anunddmoyee Dassya, 18 W. R. ('r. 64 90 

Shamakant Bundopadhya, In rsy 14 W. R. 

Cr. 69 ... ... ... 77,79 

Shamal Khan, Punj. Rec. 1890, p. 33. 

140, 351,. 355 

Shamir Khan, Punj. Rec. 1888, p. 85 ... 3.55 

Shamman, Punj. Rec. 1888, p. 9 ... 253 

Shamsonnessa Begum r. Love, I. L. R. 11 
Cal. 527 ... ... .. 258 

Shamsuddin Khan, Punj. Rec. 1885, p. 82. 12 

Shankar, I. L. R. 13 Bom. 384 .. 135, 320 

Shanto Toorni.'.'*?. Belilios, 3 B. L, R. Appx. 

151 ... ... ... . 129 

Sharina v. Emp., Punj. Rec. 1884, p. 92. 228, ;i55 
Sharma v. Emp., Punj. Rec. 1884, p. 92 ... 319 
Sharma v. Emp., Punj. Rec. 1884, p. 9 . . 1,30 

Shasti Churn Napit, I. L. R. 8 Cal. 331 ... 33 

Shatyanundo Ghosal v. The Camperdown 
Pressing Co., 21 W. R. Cr. 43 ... 77 

Sheeb Ch under Bhuttacharjee v. Saddut 
Ally Khan, 4 W. R. Cr. 12 ... ... 82 

Sheeb Pershad Pandah, Petitioner, 14 W. 

R Cr. 77 286 

Sheetarara Chowdry, 2 W. R. Cr. 44 ... 289 

Shehayya, I. L. R. 13 Mad. 24 ... ... 322 

Sheik J akir , 22 W. R. Cr . 39 ... ... 160 

Sheikh Ali, 5 Bom. H. C. R. Cr. 9. 163, 164 

Sheikh Sazu, 8 W. R. Cr. 47 : (S. C.) 4 Wyrn. 

Cr. Rul. (F. B.) 13 151, 153, 155, 230 

Sheikh Beari, I. L. R. 10 Mad. 232 . . 138 

Sheikh Dabu, In ret 6 B. L. R. 47. 100, 101 

Sheikh Kyamut, W. R. Cr. Sup. Vol. I ... 356 
Sheikh Meajan, 20 W. R. Cr. ^ ... 215 

Sheikh Miya valad Daud, 6 Bora. H. C. R. 

Cr. 10 ... ... ... . 211 

Sheikh Munglo v, Durga Narain Nag, 25 
W. R. Cr. 74 ... ... ..85,89 


Sheikh Mustafa, 1 W. R. Cr. 1 ... .314 

Slieikh Nozumuddy v, Hosein Khan, 21 
W. R. Cr. 54 ... ... ... 77 

Sheikh Sahib Badnedin, I. L. R. 8 Bom. 

197 ... ... 270 295 

Shek Saheb Budrudin, I. L. R. 8 Bom. 197. 286 
Shekata v, Mathusami, I. L. R. 7 Mad. 314 139 
Shoo Churn, Petitioner, 2 Wyin. Cr. Rul. 59 135 
Sheo Narain, In ret Criminal Rule from 
Sarun, No. 147 of 1885, decided 23rd May 


Sheo Saran Sahai v, Mohomed Fozil Khan, 
low. R. Cr.20 ... ... 31,79 

Sheo Surun Lall, 3 0. L. R. 280 

57 58 63 64 

Sheodihal Roy, I. L. R. 6 All. 487 ’ 4, 48, 49 

Sheodin, I. L. R. 11 All. 308 ... ... 264 

Sher Mahom^, In ret 2 C. L. R. 511. 190, 279 

Shere Singh, I. L. R. 9 All. 362 287, 292, 293 


Page. 

Sheriff, 6 W. R. Cr. 13 ... ... 181 

Sheru Shah, In ret decided at Cal. 29th 
March 1893 ... ... 96,114 

Sheshayya, I. L. R. 13 Mad. 24 ... 318, 319, 320 

Shewdyal Singh v. Griban Singh, 6 W. R. 

Cr. 73 ... ... ... , 48,49 

Shib Churn Chuckerbutty v, Ishen Chun- 
der Chuckerbutty, 10 W. R. Cr. 27 ... 91 

Shib Dyal, Punj. Rec. 1883, p. 54 ... 204 

Shib Ram, Punj. Rec. 1890, p. 3 ... 176 

Shib Singh, Punj. Rec. 1891, p. 55 ... 2^ 

Shibo Behara, I. L. R. 6 Cal. 584 : (S. C.) 

8C. L. R. 265 ... ... ... 135 

Shirabhu Nath, Punj. Rec. 1888, p. 40 ... 57 

Sliirram Guiido, I. L. R. 6 Bom. 14, p. 15 

229, 276 277 

Shivya, I. L. R. 1 Bom. 219. 105, 106^ 247^ 352 

Shoindro Noshyo v. Rung Lai Jhah, 25 
W. R. Cr. 21 ... ... 286 

Shona Dagee, 24 W. R. Cr. 1.3 ... 66 

Shonai Paramanick, In ret 1 C. L. R. 486 

74 75 76 

Shoodun Mimdle, In ret ^ W. R. Cr. 58 ... 181 
Shoshi Kumar Dey, I. L. R. 19 Cal. 345 ... 138 
Shriuana Maharaj, In ret !• L. R. lb Bom. 

729 ... ... ... ... 140 

Shumbhii Nath Sarkar v. Ram Kamal 
Guha, 13 C. L. R. 212 .. ... ,356 

Shum Shere Beg, 9 W. R. Cr. Rul. 51 

•>0Q ‘>10 21 ‘> 218 227 
Slmmsher Khan, I. L R. 6‘cal.*‘624, 20,’ 256 

Shumsuddin Pir Ali, Punj. Rec. 1885, 

p. 82 . . ... ... 286 

Slmrut Chunder Bannerjee i\ Bama 
Churn Mookerjce, 4 C. L. R. 410 ... 82 

Shushi Kumar Dey r. Shushi Kumar Dey, 

I. L. R. 19 Cal. :145 ... 317 

Shwappa, In ret I. L. R. 15 Bom. 11. 250, 280 

Siddlia Beligiri, I. L. R. 7 Mad. 354 ... 121 
Sidham Sircar, 20 W. R. Cr. 16 ... 217 

Sidyabin Satya, Prinsep’s 5th Edn. of Crvl. 

P. Code, p. 269 ... ... ... 287 

Simpson Ex parte, 15 Ves. 416 ... ... 282 

Siiiha, I. L. R. 7 All. 135 ... ... 297 

Sirsapa, I. L. R., 4 Bom. 15 ... ... 248 

Sitai>athi v. Queen, I. L. R. 6 Mad. 32. 345, ,346 

Sitaram Vithal, I. L. R. 11 Bom. 657 ... 101 

Sivarama, I. L. R 12 Mad. ,35 ... ... 330 

Sobrai Gowallah, 20 W. R. Cr. 70 ... 265 

Sobul Mahi, 5 W. R. Cr. 32 ... ... 295 

Sodhu Mtmdul, 21 W. R. Cr. 69 ... 227 

Sohan Singh, Punj. Rec., 1888, p. 56. ... 172 

Sohan Sing, Punj. Rec. 1888 p. 65 ... 429 

Solomon, 1. L. R. 17 Cal. 930... 205, 206, 207 

Solomon, In re, I. L. R. 14 Bom. 160 271, 305, ,309 
Solomon v. Britton, L. R. 8 Q. B. D. 176 .. 217 
Somu V. Reg., I. L. R. 6 Mad. 316 179, 371 

Sonai Sardar v. Bukhtar Sardar, 25 W. R. 

Cr. 46 ... ... ... 187 

Sonaoollah, 25 W. R. Cr. 23 ... 182,195 

Sonatun Dass v, Gooroo Churn Dewan, 21 
W. R. Cr. 88 ... 296, 350 

Sooboodhi, In re, 6 W. R, Cr. 6 ... 64 

Soodur Lukur r>. Ramkumar Sirdar, 20 W. 

R. Cr. 67 ... ... ... 180 

Sookhan Sahoo v. The Government of 
Bengal, 18 W. R. Cr. 5 ... ... 34,3 

Soonder Mohooree, 5 Wym. Cr. Rul. 33. 153, 155 
Soondor Mohooree, 9 W. R. Cr. 25 ... 136 

Soondur Putnaick, 3 W. R. Cr. 59 ... 4 

Soumber Ahir, 20 W. R. Cr. 57 87 

Sreo Nath Dutt v, Unnoda Churn Dutt, 2,3 
W. R. Cr. 34 ... ... . 81,83 

Sreeraanto Doloolee v. Ram Chand Aduck, 

1 Wym. Cr. Rul. 50 : (S. 0.) 5 W. E. Cr. 

57 




• • • 


t » • 



TABLE OE CASKS CITED. 


xUii 


Page. 

Steenath Kiir, I. L. R. 8 C^. 4^ :(S. C.) 

11 C. L. K. 522 ; 10 0. L. :^421 167 

Sreenath Mandhe v, Sreeram Raj put, 24 W. 

R Cr 62 • • • • * • ■ ' * 

Sreeput Giri Gossain, 2 B. L. R. Ap. Cr. ^ ^ ^ 

(S C.) 11 R. Cr. 23 

Sri Kissen, In re, 9 W. R. Cr. o d V 
Srinivasa Ayyangar v. Queen, 1. L*. K. 'i 
Moo. 393, p. 397 ... , ' 

Srinivasachari v. Queen, I. L. B, o JViaa. 

336 ... ••• *** 

Srinop, 12 C. L. R. 226 ... • • ^ 

Stanton, I. L. R. U^All. 

Subad Domni v, Katiram Dome, 20 W. R. 

Subal Chunder Gangooly, 22 W. R. 16 ... 1^ 

Subba, I. L. R. 9 Mad. 83, p. 89 .. 201, m 

Subba, I. L. R. 11 Mad. 3 ... • 139 

Subbap Aitala, In re, 1. L. R. ^ ^ad. ^4 

Subbayya, I. L. R. 12 Mad. 451 “ 2^, &3, 358 
Subhamya Mudali, In re, 4 Mad. H. C. 

R. 81 ^ ^ 1[>4,150 

Subramanya Ayyar v. Queen, 1. 1^ R. 

6 Ma<l .396 ... 43, 155, 190, 257 , 262 

Subun Singb, 23 W. R. Cr. 57 ... ••• 8- 

Sudagopacliaryar v, Raga Vacnaryar, 1. Li, 

R. 9 Mad. 282 ... •• ™ .7.12 

Sudra, I. L. R. 14 AU. 336 ... -27, 2..8 

Sufatoollab, Petr., 22 W. R. Cr. 49 ... 323 

Suiferuddin v. Ibrahim, I. L. R. 3 Cal. 7.)4: 

(S.C. ) 2 C. L. R. 263 ... ^ 

Sukha, I. L. R. 8 All. 14 ^^3, -89, 2% 

Sukharam Bhan, I. L. R. 10 Bom., 4J3 -- 

Sukhari. I. L. R. 2 All. 405 ... 324 

Sunder Singh, I. L.R. 12 All. o.)o ... 106 

Sundriah v. Queen, I. L. R. 3 Mad. -o4 ... 3-4 
Suneechur, 5 W. R. Cr. 1 .** ••• 

Sunkur, 2 All. H. O. R. 406 ... ... 64 

Sunkur Gope, I. L. R. 6 Cal. 307: (S.C.) 

7 C. L. R. 411 ... ••• ^30 

Suprosunno Ghosal, 2 Wym. Cr. Rul. 70: 

(S.C.) 6 W. R. Cr. 88 ... 

Suprosunno Ghosal, 2 Wym. Cr. Rul, 78: 

(S.C.) 6 W. R. Cr. 88 ... 35 44 

Surbhanna Gaundan, 1 Mad. H. C. R 30 ... lol 
Surendro Nath Baneriee v. Chief Justice of 
Bengal, I. L. R* 10 Cal. ( P. C.) 10.4. 2, 7, 321 

Surendro Nath Roy, Inre, 13 W. R. Cr. 27 : 

(S.C.) 5 B. L. R. 274 ... 43, 128 

Surkya valad Dhaku 5 Bom. H. C. R. 

Cr. 31 ... .. • • ••• 141 

Sustiram Mundal, 21 W. R. Cr. 1 ... 215 

Sutherland, 14 W. R. Cr. 20 ... 34 49, 240 

Sutherland v, Crowdy, 18 W. R. Cr. H: 

(S.C.) 9 B. B. R. 229 ... 86,87 

Syod Hossain Ali Chowdhry, 8 W. R. Cr, 

Y4 ••• *** *** 

Syed Musmud Ali Chowdhry, Petitioner, 

7W R. Cr. 38 ... .. ... 289 

Sved Nissar Hossein v. Ram Golam Singh, 

25 W. R. Cr. 10 ... ... 96, 135, 181 


Taba v, Hir.a Singh, Punj. Rec. 1883, p. 76 181 

Tafaullah, 1. L. R. 12 Cal. 190 ... 121 

Tahae Rae, I. L. R. 3 Cal. 623 ... 217 

Tajoomuddy Lahoree, In re, 10 W. R, Ci*. 4 339 
Talluni Venkayya The Queen, I. L. K, 

4 Mad. 130 .... • • ... 184 

Tamiz Mandal v, Umid Karigar, I. L. R. 9 
Cal. 215 ..f ... 60,66 

Tamoolee, I L. R. 4 Cal. 696 : (S.C.) 4 C. 

L. K. 137 ... 352 


Page. 

Tarachurn Bagdi, 7 C. L, R. 168 ... 289 

Taradu Buladu v. Queen, I. L.R. 3 Mad. 

112 ... ... ... 239,356 

Tarucknath Mukerjee, In re, 19 W. R. Cr. 

30: (S.C.) 10 B. L. R. 285 ... 286, 289 

Tathuri Venkyya v. Queen, I. L. R. 4 
Mad. 130 ... ... 184,185, 

Teacotta Shekdur r. Ameer Majee, 10 C. L. 

R. 230, p. 239: (S. C.) I. L. R. 8 Cal. 393 

129, 349 

Tegha Singh, 1. L. R. 8 Cal. 473 ... 418 

Tekchand, I. L. R. 10 Bom. 274 ... 345 

Telkoo Goala, 8 W. R. Cr. 61 ... 128, 181 

Teluckdharec, In re, 2 C. L. R. 1 ... 217 

Thacker v. Bhagwan Dass Harjewan, I. L. 

R. 4 Bom. 489 ... 144 

Thacoor Dyal Sing, I. L. R. 3 Cal. 320 ... 87 

Thaker, I. L. R. 8 Bora. 312, .. 118, 345 

Thakoor Dyal Sen, 17 W. R. Cr. 51 184, 185 

Thaku, I. L. R. 8 Bom. 312 ... 350 

Thakubin Ira, 5 Bom. H. C. R. Cr. 81 ... 327 
Thakur Dos. Manjhi v, Nomdar Mundul, 

24W. K. Cr. 12 ... ... ... 239 

Thakur Parshad, I. L. R. 1 All. (F. B.) 

115 _ ...^ ... 332 

Thainan Chetti v, Alagiri Chetti, I. L. R. 

14 Mad. 399 ... ... 12,349 

Thandavan v, Perianna, I. L. R. 14 Mad. 

363 ... ... ... 287,295,299 

Thathayya, In re, I. L. R. 12 Maci. 47 ... 139 

Thompson, hi re, 6 All. 205 327 

Thomson, lure, 8 C. L. R 106: (#.0.) I. X/. 

R. 6 Cal. 523 

Tilku Goala, 8 W. R. Cr. 61 ... 128, 128 

Tirbhovan Manik Chand, I. L. R. 9 Bom,, 

131 ... ... ... ... 1 

Titu Mya Appa, 1 C. L. R. (F. B.) 1 ; (S.C.) 

I. L. R. 8 Cal. 618 (note) ... 106,247 

Tobin V. Emp., Punj. Rec. 1885, 11. 301, 

Todd, In re, I. L. R. 5 All. 237 325, 326 

Tokee Bibee, l7i re, I. L. R. 5 Cal. 536 : 

(S.C.) 5 C. L. R. 456, p. 458 .. 3,324,327 

Tomkins v. Tomkins, 1 S, & T. 1()8 ... 327 

Totaram, 11 W. R. Cr. 15 ... ... 233 

Toyab Sheikh, 5 W. R, Cr. 2 ... ... 295 

Toyluckonath Sircar, 2 W. R. Cr. 64, 90, 92 

Tribhovan Manekchand, I. L. K. 9 Bom. 

131 ... ... ... 341, 

Troylokanatli Biswas, In re, I. L. R. 3 Cal. 

742:(S.C.)3C. L. R. 59 ... 4, ..c. 

Troylukhoiiath Bose, In re, 5 W. R. Cr. 58 74 

Troylukhonath Bose, hi re, 1 Wym. Cr. 

Rul. 52 ... ... ... ... 93 

Troylukhyonath Mitter, In re, 1 C. L. R. 

8:i ... ... 287,290,292,297 

Tsit Ooe, I. L. R. 4 Cal. 667 .. ... 346 

Tucker, I. L. R. 7 Bom. 42 ... 69,367 

Tukia valad Gunji, 1 Bora. H. C. R. 3. 237, 251 
Tuky Mahomed Mundul v, Kistonath Roy, 

15‘W. R. Cr. 53 ... ... ... 152 

Tukya bin Tamana, I. L. R. 1 Bom. 214, 169, 185 
Tulja, I. L. R. 12 Bom. 36 ... ... im 

Tulla, I. L. R. 7 All. 904. 177, 201, 206, 329 

Turibullah, In re, 4 C. L. R. 338. 206, 355 

u 

Uda Begum v. Imam-ud-din, I. L, R. 2 All, 

Udya Changa, 20 W. R. Cr. 73.*.*. 2 6 

Ujjala Bewa, In re, 1 C. L. R. 523 ... 142 

XJmachurn Mundle r. Joshein Sheik, I. L. 

R. 11 Cal. 84 ... ... 77, 78 

XJmachurn Santra, In re, 7 C. L. R. 352 85, 94 

XJmbica Prosad, hi re, 1 C. L. B. 268 59, 65 

Umbica Sundari Chowdhrani i?. Ajitoollah 
Mondul, 8 C. L. K. 148 ... 134, 318 



xliv 


TABLE OF CASES CITED. 


Pa<jo. 

Urada Khannm, 3 C. L. R. 72 . . . 35, 63 

Umer Ali v. Safer Ali, I. L. 11. 13 Cal. 3J1 

128, 143, 145, 146 
Urara, Punj. Rec. 1883, p. 2 ... ... 339 

Umi'ao Siriijh, I. L. R. 3 All. 749 ... 349 

Unnath Bundhoo Banerjee, ‘21 W. R. Cr. 

37 ... ... ... 319, ;iy), 351 

Upendra Nath Dhal v. Soudainini Dasi, 

I. L. R. 12 Cal. .5,1.5 ... .. 326 

Upend ronath Do.ss, I. L. R. 1 Cal. 356 . . 347 

TJrjoon Biswas, 1 W. R, Cr. 41... ... 214 

Uttam, Pnnj. Roc. 1S8.5, p. 06 .. ... 274 

Uttara Chuiidcr Chattrjec v. Ram Chnn- 
der Chatter jee, 13 \V. R. Cr. 72 .. 82 

Uttamchand K.opur Chand, 11 Bom. H. C. 

R. 1‘20 .. ... ... IK). 109, 101 

Uttoin Kondoo, 10 C. L. R. 403: (S.C.) I. 

L. R. 8Cal. 0;U . ... 100,167 

Uzeer, I. L. R. 10 Cal. 775 ... 104, 107 


Vahala Jctha, 7 Bom. H. C. R. Cr. 56 ... 107 

Vaimhilce, I. L. R. 5 Cal. 8>0. 195, 244, 245, 247 
Vajiram, I. L. R. 10 Bom. 414 .. 2t)0, 273 

Vala<l Hnssain Saheb Raja, In re, I. L. R. - 
10 Bom. 174 ... 60,64 

Velayudam Pillai, I. L. R. 6 Mad. 146 ... K18 

Velayudiim, I. L. R. 4 Mad. 233 ... 238 

Venankuthi v, Chiyamu, I. L. R. 7 Mad. 

557 ... ^ ... 208,269 

Ven"uvayyanj;9,r, I. L. R. 6 Mad. 25 .. 181 

Venkata v, Pammraa, I. L. R. 11 Mad. 199. . 325 
Venkatachala, I. L. R. 10 Ma i. 1,54 139 

Venkatarjathi, I. L. R. 11 Mad. 319. 20.5, 207 

Venkataaaml, I. L. R. 7 Mad. 102 ... 202 

Venkatasami, I. L. R. 12 Mad. 459 .. 311 

Venkatesagadu, I. L. R. 10 Mad. 165 ... 19 

Venkayya, I. L. R. 11 Mad. 375 ... 139 

Venku Nar.sa, 9 Bom. H. C. R. 170 .. 185 

Venn V. Cooi'a Narayan, I. L. R. 6 Bora. 

376 ... ... ... 151 

Veranna, I. L. R. 9 Bom, .377 ... ... 2^18 

Vilaetee Khannm v, Meher Ali, 24 W, R. 

Cr. 4 ... ... . . . . 287 

Vinayek Tiimbak, 2 Bora. H. 0. R. 414 ... 22 


Page, 

Vimbudria Gond, 1 Mad. H. 0. R. 199 151, 230 
Viramina v. Narayya, I, L. R. 6 Mad. 283, 326 

Viran, I. L. R. 9 Mad. 224, 225, 228, 240 

105 106, ‘231, 246, 247, 352 
Viranna, I. L. R. 15 Mad. 132 ... ... ^ 

Viratud a, Ex-parte, 1 Mad. H. Q R. 199. 246 

Vitbaldas Pranjivandas, I. R, R. 1 Bom* 

462 

Votiden, Dear’s C. C. ^29 ... ... 2L5 

Vythelinga, I. L. R. 11 Mad. 503 ... 139 

w 

Wahod Ali, 13 W. R. Cr. 42 ... ... 269 

Wahid V. Kmp., Pnnj. Rec. 1883, p. 47 ... 338 
Ward V. Rog., I. L. R. 5 Mad. 33 ... 309 

Waris Ali, N.-W. P. H. C. R. 1871, 3.37. 164 

Watson V. Ranee Snrnomoyee, 8 W. R. Cr. 

... 90 

Wazir Jan, I. L. R. 10 All. 58, p. 66. 21, 22, 

169, 117 

Weld V. Hornby, 7 East. 199 ... 73 

Wilson, In re, I. L. R. 18 (’al. 247 ... 346 

I Woofl V. Corporation of Calcutta, I. L. R. 

7 Cal. 322 : (S. C.) 9 C. L. R. 193, 296, 340. 

354 369 

Wuzir, Mundul, 25 W. R. Cr. Rul, 25, 214^ 217 


Vacoob V, Adamson, I. L. R. 13 Cal. ‘272 .. 252 
Yakub Khan, I. L. R. 5 All. 25.3. 105, 231 240, 

‘247 

Yar Mahomed, Pnnj. Rec. 1890, p. 6 ... 55 

Ycllappi bin Mudhappa, 1 Bom. H. C, R. 

181 . . ... ... ... 371 

Yendava Chandramnia, I, L. R. 7 Mad. 

189 ... ... ... 137,140,281. 


Z.amcernn, 0 W. R. Cr. (F. B). 65 ... 155 

Zoohnrnl Hnq, 25 W. R. Cr. 01 ... 179 

Zor Singh, I. L. R. 10 All. 146. 22, 171. 287, 203 
Zuhirnd<lin, I. L. R. 1 Cal. (F. B.) 219 : (S.C.) 
2.5W. R. Cr. 27 ... ... 345,347 



THE 


CODE OF CRIMINAL PROCEDURE 

BEING 

ACT X OF 1883. 

As AMENDED BY ACTS III OF 1884, X OF 188G,. V AND XIV OF 1887, 

I, III, V, AND XIII OF 1881), 111, IV, X AND XII OF 1891. 

(Received assent of the Governo?^- General in Council on the ^th March 1882.) 

An Act to consolidate and amend the Law relating to Criminal Procedure. 


Whereas it is expedient to consolidate and amend the law relating 

to Criminal Procedure ; It is hereby enacted as 
follows : 


Preamble. 


PART I. 

PREL IMINARY. 


CHAPTER 1. 


Definitions, etc. 

1. This Act may be ct\]led “The Code of Criminal Procedure, 1882 

and shall come into force on the first day of January, 
1883 ; 

It extends to the whole of British India ; 


Short title. 
Commencement. 


“ British India,” the territories for the time bein" vested in Her Majesty by Stat. 21 and 22 
Vic. Cap. 106, other than the Settlement of Prince of Wales’ Island, Singapore and Malacca — Act I 
of 1868 (General Clauses Act), s. 2 (8). 

The Code was ext<^ndod with modifications to Upper Burmah, except the Shan States, by 
Reg. VII of 1886, Reg. VI of 1890, Reg. XIV of 1887, ». 4 (now amended by Act XI of 1889) and Reg V. 
of 1892, s. 2. See Reg. V of 1892 m extemo in Appendix, infra, — Burmah Gazette^ 1886, Pt. I, p. 360. 

As to the Northern and Southern Shan States, see Notitications in Burmah Code, pp. 501, 502. 

In Burmah, under Act XI of 1889, the Local Government has power under certain conditions 
to exempt the Judicial Commissioner, the Recorder, or the Special Court from the operation of so 
much of the Code as relates to the mode of recording judgments, orders and sentences and the 
taking down of evidence and the admission of affidavits. 

In Assam, under Reg. II of 1880 and Reg. Ill of 1884, the Chief Commissioner with the sanction 
of the Governor-General in Council may declare that any enactment in force shall cease to be in 
force, and the Code has been declared to have ceased to be in force in the Naga Hills, the Hibrughar 
Frontier Tracts and North Cachar Hills— see Assam Gazette., 84, Pt. II, p. 212, the Garo Hills and 
Khasia and Jaintia Hills — Ibid, Pt. I, p. 670, and in the Mikir Hills — Ibid, Pt. II, p. 705. 

It has also been extended to the Sonthal Pergunnahs by Reg. Ill of 1886, s. 6, amending Reg. 
Ill ^ see Dular^Dai v. Nijahat Hosein, I. L. R. 12 Gal. 536. 

Tho Code is applied with certain modifications to the Andaman and Nicobar Islands by Reg. 
Ill of 1876, 8. 13, as amended by Reg. Ill of 1884. 

H, C CR P 
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CRIMINAL PROCEDURE. 


[part I. 


The Island of Perim, having; been occupied with a view to its permanent retention by officers 
of the Government of Bombay, became a part of British India within the definition of Stat. 21 and 
22 Vic., cap. 106, and vested in Her Majesty along with the other Indian territories under that Act, 
which became law on 2nd September 18^, and the Indian Penal Code (XLV of 1860) and the Code 
of Criminal Procedure (X of 1882) extend in their entirety to the whole of British India, and, there- 
fore, to the Island of Perim, — Emp, v. Mangal Tekchand, I. L. R. 10 Bora. 258. ” 

0 


But, in the absence of any specific provision to the contraiy, nothing herein 

contained shall affect any special or local law now in 
Local extent. force, or any special jurisdiction* or powert conferred, 

or any special form of procedure prescribed, by any other law now in force, or 
shall apply to — 


(a) the Commissioners of Police in the towns of Calcutta, Madras and 
Bombay, or the Police in the towns of Calcutta and Bombay ; 


The provisions of ss. 51, 55 and 66 [as amended by Act X of 1886, s. 3], 68, 84, 127 and 202 
and of the 3rd column of Schedule No. II apply specifically to the Police in Calcutta and Bombay. 

Police in Presidency-Toions.—As to Calcutta Police, see Act IV (B. C.) of 1886, and III (B. C.) 
of 1890. 

As to the Police of the town of Bombay, see Act XIII of 1856, Act XLVIII of 1860, Bom. 
Act II of 1879, Bom. Act IV of 1882. 

As to the Police of the town of Madras, see (Mad.) Act VIII of 1867. 

Chapter XIV of this Act deals with information to the Police and their powers to investigate, 
and apparently the only section in that chapter which applies to the Police in Calcutta and Bombay 
is s. 155. — Emp. v. Nibnadhub Milter ^ I. L. R. 15 Cal. 595. 

As to the powers of arrest, etc., of the Police in Presidency towns, see notes to Chap. V, post, 
and Srd column of Sched. II. 


{h) any officer duly authorized to try potty ofifonces in military bazars at 
cantonments and stations occupied by the troo})S of the Presidencies of Fort St. 
George and Bombay respectively ; [Repealed by Act XIII of 1881), Sched.] 

(e) heads of villages in the Presidency of Fort Saint George ; or 
{d) village Police-ofiicers in the Presidency of Bombay ; 

See Act VII (Bom.) of 1867, ss. 14—16 ; 

(e) and nothing in sections 174, 175 and 176 shall applg to tlw Police in the 
town of Madras. [Repealed by Act V of 1889, s. 4.] 

special Form of Procedure. — For example, the provisions of “The Indian Articles of War,” 
Act V of 1869. 


2 . On and from the first day of January, 1883, the enactments mention- 

„ , . ^ ^ ed in the first Schedule shall be repealed to the extent 

Repeal of enactment. i t i ^ i i j 

specined in the third column thereot, but not so as to 

restore any jurisdiction or form of procedure not then existing or followed, or to 

render unlawful the continuance of any confinement which is then lawful. 

All notifications published, proclamations issued, powers conferred, forms 

prescribed, local limits defined, sentences passed, and 
^Act8.^°‘* orders, rules and appointments made, under any enact- 
ment hereby repealed or under any enactment repealed 
by any such enactment, and which are in force immediately before the first day 
of January, 1883, shall be deemed to have been respectively published, issued, 
conferred, prescribed, defined, passed and made under the corresponding section 
of this Code. 


Appoinbmnts. — A person appointed a Magistrate of the 2nd class under Act X of 1872, it has 
been held, is incompetent, since the present Code came in force, to pass a sentence of whipping, 
unless he IS specially empowered to do so under s. .32, infra, although, under the repealed Act, the 
power to pass such a sentence was inherent in him— Emp. v, Bagvanti Itarji, I. L. R. 7 Bom. .303. 


* See Surendronath Banerjee v. C, J. of Bengal, I. L. R. 10 Cal. (P. C.) 109. 
t by the Abkari Law (Bom. Act V of 1878).— A'r/ip. v. Gustadji, I. L. fi. 10 Bom. 181, 



CHAP. I, SS. 3- 4.] 


DEFINITIONS. 


In Emp» V. Budara JaHm\ I. L. R. 14 Mad. 121, the special jurisdiction relating to the admin 
istration of criminal jurisdiction in the Agency Tract of Vizagapatam confeired by Madras Act 
XXIV of 1839, s, 3, was held to be preaerveS. 

3. In every enactment passed before this Code comes into force, in which 

• reference is made to, or to any cliapter or section of, 

Crimina?p^ocedu?^and the Code of Criminal Procedure, Act No. XXV of 
ments enact- or Act No. X of 1872, or to any other enactment 

hereby rej)ealed, such reference shall, so far as may be 
practicable, bo taken to bo made to this Code or to its corresponding chapter or 
section. 

The Reformatory Schools Act, V of 1876 by s. 2 enacted that on and from the d jto on which it 
came in force in any Province s. 318 of Act X or 1872 should be repealed therein. The present Code 
was passed subsequently to Act V of 1876, and s. 399 of this Code is the section corresponding to s. 318 
of the old Code, and it was held that in the Madras Presidency the operation of s. 391) is i^epealed 
so far as may bo practicable” by Act V of 1876— v. Madasamiy I. L. R. 12 Mad. 94. 

Ill every enactment passed before this (^ode conies into foree, the expres- 
sions “ Officer exercising (or ‘having’ltbe powers (or 
^Expressions In former . f„jj^ powers’) of a Maivistrate,” “ Subo)-(liuato Ma- 

gistrate, first class,” and ‘‘ Subordinate Magistrate, second 
class, shall respectively be deemed to mean Magistrate of the first class,” 
‘‘ Magistral e of the second class,” and ‘‘Magistrate of the third class the 
expression “ Magistrate ol a Division of a District ” shall be deemed to mean 
“ Subdivisioual Magistrate,” the expression “ Magistrate of the District shall 
be deemed to mean “ District Magistrate,” and the expression “ JVRlgistrate of 
Police ” shall be deemed to mean “ Presidency Magistrate.” 

Expresuons informer Ads , — The expressions in the first part of the second paragraph are taken 
iro.Tfi Act X of 1872, s. 2, para 4. The word Magistrate' includes all persons oxcu’cising all or any 
of the powers of a Magistrate under the Code of Criminal Procedure I of 1868, a, 2, cL (13). 
See Emp, v, Mangal Teckchandy I. L. K. 10 Bom. 263, p. 271. 

4. In this Code the following words and exjiressions have the following 

Interpretation clause. different intention appears from the 

subject or context : — 

( а) “ Complaint ” means tlie allegation made orally or in writing to a 

Magistrate, with a view to his taking action under this 
Code, that some person, whether known or pnknown, 
has committed an offence ; but does not include the re])ort of a Police-officer : 

The definition exchules the rc])ort of a Police-officer and information given to a Police-officer. 

Under s. 2,50 [for wliicli s. 560 has now been substituted by Act IV of 1891, s. 2] compensation, it 
was held could not he awarded when, the charge having been ma<le to the Police, the Magistrate 
had ttiken cognizance of the (;ase upon receiving a charge sheet against the accused sent in by the 
Police- V. PolararapUy 1. L. R. 7 Mad. 563 —because there was no complaint as defined by 
this section. See Ishri v. Bakhslii, I. L. U. 6 All. 96. 

So a charge of defamation not contained in the eoinidaint to the Magistrate hut added subsequent- 
ly by the Magistrate upon statements inad(i by the complainant on his examination under s. 21X), 
was held not to be a legal complaint so as to enable the Magistrate under s. 198 to take cogniziince of 
the offence in respect of which the charge was added.— v. DeokiuandaUy 1. B. K. 10 All. 39 ; 
see Emp. v. Kalhiy I. L. R. 5 All. 2.33. 

A yadast sent by a Revenue officer to a Magistrate charging a person with having disobeyed a 
summons issued by him amounts to a complaint —Em)), v. Monu, I L. R. 11 Mad. 443. 

An application for maintenance is not a complaint of an oflenee — HiUif]>hoHms v. Mulone, 

1 unjab Rcc., 1885, p. 26. See Nnr Mahomed v. Bismillah Jan, I. L. R. 10 Cal. 781 ; and Tn re Tokee 
Bibe^ I. h. R. 5 Cal. 536 : (S.C. ) 5 0. L. R. 456, per Wilson, J. 

« The complaint must be of an otfciico— /w re Kottalanaday I. L. R. 9 Mad. 374 ; see Mangal Singhy 
Punjab Rec., 1884, p. 10. 

(б) “ Investigiition ” includes all the proceedings under this Code for the 

“ Investigation” •• collection of evidence conducted by the Police or by any 

person (other than a Magistrate or Police-officej*) who is 
authorized by a Magistrate in this behalf ; 
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Compare the definition in Act X of 1872, s. 4. The definition has been extended so as to include 
the proceedings of persons authorized by a Magistrate under ss. 159 or 202, infra^ to make local 
investigations. 


Inquiry 


( c ) “ Inquiry ” includes every inquiry conducted 

— u,. ^ M{iiristr«^te or Court : 

^ ( 

See Sadagopacharyar v. Magavacharyar, I. L. R. 9 Mad. 282, and ss. 202 and 350, post, 

{d ) “ Judicial proceeding ” means any proceeding 
“Judicial proceeding”: in tlie course of wliich evidence is or may be legally 

taken : 


This definition corresponds with the first part of the definition in Act X of 1872, s. 4, except 
that the word ‘ legally ’ has been added. Tliis was iti consequence of the decision of the Allahabad 
High Courf- in the ease of Queen v. (i)iolam Isniaif, I. Jj. 11. 1 All. 1; see the jiidgiuent of Turner, Offg. 

0. J., p. 6. Ooinparo s. 193 of the Penal Cbde (Act XLV of ISOO). See In re Troylokhanath Biswas, 

1. L. K. 3. Oal. 742 ; and Queen v. Soondur Putnaick, 3 W. R. Cr. 59. 

Proceedings of a Magistrate under s. 88, are not judicial proceedings— v.Sheodihal 
Rai, I. L. R. 0. All. 487 ; but proceedings under s. 8 of the Reformatory Schools Act, V of 1876, are 
judicial proceedings.— AV/yj). v. Manaji, I. L. R. 14 Bom. 381. 


(e) “Writing” and “written 

“Writing” & “Writ- 
ten”: words or 

substance ; 


” include “printing,” “lithography,” “pboto- 
“ engraving,” and every other mode in whieh 
figures can be expressed on paper or on any 


“Subdivision ” ; 


(/) “Subdivision” 
this (hde of a District 


means a subdivision made under 


By'^s. 8, 'dost, all existing subdivisions wbicb are now iisnally put under the charge of a 
Magistrate are to be deemed to have been made under this Code. 


“ Province” : 
ment. 


iq ] “ rrovince ” means the territories for the time 
being under the administration of any Local Govern- 


Local Government ” means the person antborized by law to administer executive government 
in the part of British India in vhieb the Act ccuitaining such expression shall operate, and includes 
a Chief Commissioner.— Geyjmt/ Clauses Act, 1 0/IS68, s. 2, cl. 1(). 

(//) “ Presidency-town ” iiK'aiis the local limits for the time bidng of the 

ordinary original eivil jurisdiction of the High Court 
of fludicatiire at Port William, Madras or Bombay : 

(/) “ High Court ” iri(‘ans, in reference to procegulings against European 

British subjects or persons jointly cliarged with Eiiro- 
])(‘an Brilish subjects, th(^ High f hurts of Judicature at 
Fort William, Mudras and Bombay, tli(‘ High Coiirt of Judicature for the North- 
W(\si(‘rn ProAnnees, the (Miief Court of ih(^ Piinjal) and the Kecorder of Rangoon ; 

In other cases “ High (kuirt” moans the highest Court of criminal a^q^eal or 
revision for any local area ; 

or, where no such Conrfc is established under any law for the time being in 
force, such officer as the (xovemor-Geiieral in Conneil may a^ipoint in this 
behalf : 


“ Presidency-town " : 


“High Court 


The definition of “ High Court” in the second paragraph is taken from Act I of 1868, s. 2, cl. 
(11). See also special definition, iufra, s. 266. The Court of the Recjordcr of Rangoon was not 
included in the former Code, but power to try European British subjects was conferred on the 
Recorder by s. 55 of Act VII of 1872. 

Upjyer Burniah except the Shan States.— Rog. V of 1892, Sched. (I). 

As to the Recorder of Rangoon see Act XI of 1889, ss. 28, 45, 48, 66, 91, 98, and 101 ; see also 
Reg. VII of 1886, as modified by Act XI of 1889, Sehed. II. 

The last clause to this definition was added so as to enable the Governor-General in Council to 
appoint in outlying territories, where no such Court is established by law, an officer to perfoi m its 
functions under the Code. 

The definition of High Court must be read with reference to the “special proceedings” against 
European British subjects contemplated in Chap. XXXIII and not with reference to proceedings 
generally against Europeans including proceedings in which they waive their rights. If therefore in 



CHAP. I, S. 4.] 


DEFINITIONS. 


.n 


any particular case the special rules in Chap. XXXIII cease to have any application the definition 
of High Court in the former part of this clause ceses also to have any application to such a case. 
The definition in the latter pai t of the clause then prevails and the case falls within the category of 
“ other cases ” to which that part applies. — v. (Jratd, I. L. H. 12 Boin. util. In that euso the ac- 
cused, a European Biitish suliject, waived his right to be tried as such, and was tried and sentenced 
to b months’ improsonment by the City Magistrate of Karachi. It was held that not having been 
tried under the special procedure for trial of ICuropcan British subjects the Sadar Court in Sind, 
which under Bombay Aot Xll of ISGfi wa^ the highest Court of appeal in Sind had tho revisional 
powers of a High Court by virtue of tho latter part of s. 4. cl (i). 

(j ) “ Chief Jasfico” also the senior Jiid^e of the Chief Court of 

‘‘Chief Justice”: the Punjab ainl the Ih'cordei* of Itangoon. 

This section is now printed as amended by Act XI of 18S9, Sched. II. 

(k) “Advocate-General” includes also a Govc'rnment Advocate, or, where 

^ there is no Advocate-General or Government Advocate, 

such omcer as tlie Local Govermnent may, troiii time 
to time, ajipoint in this behalf : 

(/) “ Clerk of the Crown ” includes any officer specially a]>])ointo(l by the 

“ Clerk of the Grown Justice to cliscliar^fc tlic functions given by this 

crown . _ 

(w) “ Public Prosecutor ” means any ])crson a]i]>ointo(l uiulor section 492, 

“p viH P + »'. includes any person acting mider the directions of 

u c rosecu or . Public Prosecutor ; and any jierson conducting a pro- 
secution on behalf of H(u* Majesty in any High Court in the exercise of its 
original criminal jurisdiction ; V * 

A private complainant may in'^triict a pleader or a counsel, and the Public Prosecutor may 
avail bimsolf of tbfir services — s. 495, jio.s/'., and in doing so he does not tleprive himself of the 
management of the case.— //z re Narayan M. Pewlishe, 11 Bom. H. O. K. 102. 

A Public Prosecutor should bo without a personal interest in the (tases which bo conducts. 
Accordingly, tho appoiiitimnit of the Magistrate, who in tlio first ii'stanco had tiie<l and convicted 
tho accused, to be Crown Prosecutor to conduct an iiKpiiry subHoqueut ly <lii'ected in the same case, 
w'as, in lietf, v. Kai<hinaUi Dinka)\ 8 Bom. H. C. K., Or. Cas., 120, 158, consui ud as being unprece- 
dented and objectionable. 

Seetion 270 provides that, in every trial before a Court of Session, the prosecution shall be con- 
ducted by a Public Prosecutor. 

As to the persons who may conduct prosecutions, see s. 495, imst, 

(/i) “ Pleader,” used with reference to any ])rocoeding in any Court? 

means a ])leader authorized under any law for tho time 
being in force to practise in sueli (Joort, and includes 

(1) an advoeale, a vakil and an* attorney of a High Court so aid horized, and (2) 
any mukhtar or other person appointed with the permission of the Court to act 
in sucli proceedings : 

The law now in force is the Legal Practitioners’ Act (XVIII of 1879), amended by Act IX of 
1884. Section 840, pout, provides, that every person accused before a Criminal Court may, of right, 
bo defended by a pleader. 

(o) “Police-station” means any post declared, generally or specially, by 

tile Local GovernmenI, to be a Police-station for tho 
purposes of this Code, and includes any local area 
specified by the Local Government in this behalf ; and “ Officer in charge of a 

Police-station” includes, when the officer in charge of the 
Police-station is absent /rcni the station house (Act V of 
1887, s. 1) or unable from illness to perform his duties, 
the Police-officer present at the station house (Act V of 1887, s. 1) who is next 
in rank to such officer and is above the rank of constable, or, when the Local 
Government so directs, any other Police-officer so present : 

The provisions as to substitution are taken from Act X of 1872, s. 186. The powers of an 
officer in charge of a Police-station may be exercised by Police-officeis superior in rank throughout 
the local area to which they are appointed. 


Police-station ” : 
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As to tl»o powers of an oflieer in cliarm; of a Police station, see ss. 55, 56, 91, 127, 128, 15.3, 156, 
157, post ; and as to his duties, sec ss. 55, 02, 154, 109, 173, 174, 175, post. 


Offence 


(p) “ Offence” means any act or omission made 
pnnisnalde by any law for the time being in force : 


case 


In Madras it was held that a complaint of ille^jal seizure of cattle under s. 20*of the Cattle 
Ti’ospass Act was not a complaint of an offence within the meaning of this definition. — In re 
Kottalanada, I. L. R. 9 Mad. 374. 

{(j) Cognizable offence means an offence for, and “ cognizable case ” 

]neans a case in, wbicb a Police-officer, witliin or 
'* Cognizable offence : ^vitliout tbe Presidency-towns, may, in accordance with 

the second Schedule, or under any law lor the time 
being in force, arrest witliout warrant : 

. ill nf. ‘‘ Non-cognizable offence” means an offence for, 

fence^^ cogn za e ^ non-cognizable case ” means a case in, wliich a 

“Non*cognizable PoUce-offic.er, within or without the Presidency-towns, 

may not arrest without warrant : 

A 

the d 

the second Schedule. 

(?*) “ Pailable offence ” means an offence shown as bailable in the second 

Schedule, or which is made bailable by any other law 
‘Bailable offence : ^ time being in force ; and ‘ non-hailablc offence’ 

means any other oiTence : 

“ Warrant-case ” moans a case relating to an offence punishable with 

death, transportation or imprisonment for a term ex- 
“ warrant case ccxdling six months : 

(/) Summons-case ” means a case relating to 
an offence not so punishable : 

(?/) “ European British subject ” means — 


lS to the first ]>nrt of the <lcfniition, ?cc Act XI of 1874, s. 1. The latter part is taken from 
ofiiiitioii ill Act X of 1872, s. 4. That definition has been amended so as to connect it with 


“ Summons-case 


»* . 


“ European British 
subject ” : 


(1) any subject of Her Majesty bom, naturalized or domiciled in the 
United Kiugd om of Great Britain and Ireland, or in any of the European, 
American or Australian (volonies or Possessions of Her Majesty, or in the 
Colony of New Zealand, or in the Colony of the Cape of Good Hope or Natal ; 

(2) any child or grandchild of any such person by legitimate descent : 

This definition corresponds substantially with the definitions in Act X of 1872, s. 71, and Act 
X of 1875, s. 3. 

In tl le case of The Qumn v. Bleares, 14 13. R. R. 106, a European British subject in the moftissil 
was convicted by a Magistrate under th<* provisions of s. 71 of Act X of 1872. He appealed, on the 
ground [inter alia) that the Magistrate had no jurisdiction to try the ease, inasmuch as the Gov- 
ernor-General in Council had not the power, under 24 cV, 25 Viet. c. 67, to subject a European 
British subject to any jurisdiction other than that of the High Court ; and that, therefore, the 
provisions of the Co<hi under which the piisonerhad been tried were ultra vires and illegal. It 
was held, that the jurisdiction of the High (yoiiil, as given by the Letters Patent, was subject to 
the legislative powers of the Governor-General in Council, and that the Magistrate had jurisdiction 
to try the case. 

As to domicile, see Part II, ss. 5 — 19 of the Indian Succession Act, X of 1865. 

The High Court at Calcutta was empowered by the Govcrnor-Geneuil in Council to discharge 
all the functions of a High Court under the Code of Criminal Procedure, in all criminal proceed- 
ings against European Briitsh subjects, or persons jointly ciiavgod with European British subjects, 
in the Civil Coramissioiiership of the Andaman and Nicobar Islands — Gazette of India, 1878, p. 1.32. 

The European Vagrancy Act (IX of 1874) provides (s. 30), that any European British subji^ct 
who, upon the summary inquiry mentioned in section five, has been determined to be a vagrant, or 
who has been convicted under section twenty-two or twenty-three, shall, so long as he remains in 
India, be subject beyond the limits of the Presidency -tow ns, to the provisions of the Code of 
Criminal Procedure (other than those contained in Chap. XXXVIII of the same Code) applicable 
to a European not being a British subject. c 

If from any cause he is committed or held to bail by the Justice of the Peace to take his trial 
before a High Ooui't, he shall not bo at libert.y to object to the jurisdiction of sncli Justice of the 
Peace or High Court on the ground of anything contained in the former part of the section. 
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And, gave as in the'section provided, nothing shallfbe deemed to confer jurisdiction over EurO' 
poan British subjects on Magistrates who, if the Act had not been passed, would have had no such 
jurisdiction. 

As to the trial of European British subjects, see Chap. XXXIII. 


Chaptei^’* : 

“ Schedule ” : 


Words referring to 
acts. 


Words to have same 
meaning as in Penal 
Code. 


(v) “ Chapter means a chapter of this Code ; and 
‘‘ Schedule” means a schedule hereto annexed ; 

(w) “ Place” includes also a house, building, tent 
and vessel. 

Words which refer to acts done extend also to 
illegal omissions ; and 

all words and expressions used herein and defined in the 
Indian Penal Code, and not hereinbefore defined, shall 
be deemed to have the meanings respectively attributed 
to them by that Code. 


5 . All offences under the Indian Penal Code shall be inquired into and 

tried according to the provisions hereinafter contained ; 
under offences under any other law shall be inquired 

o^^^r tried according to the same provisions, but 

subject to any enactment for the time being in force 
regulating the manner or place of inijuiring into or trying such offences. 


The provisions of this section relating to the procedure under which “all offences under any 
other law” arc punished do not include a contempt of the High Court committed* by the,j)ublica- 
tion of a libel out of Court when the Court is not sitting, alUiough such contonjpt may include 
defamation— such a contempt being more than mere defamation and of a different character. — 
iSurendromith Banerjee v. Chief Justice of Bengal^ I. B. R. 10 Cal. (P. C.), 109. 

I'he High Courts, in the Indian Presidencies, are superior Courts of Record. The offence 
of contempt and the powers of the High Courts to punish it are the same in such Courts as in 
the superior Courts in England. These powers, which formed a part of the Common Law, were 
conferred upon the Supreme Courts when they were established in the Presidency-towns. The 
jurisdiction of the High Courts to commit for contempt has not been affected by this Code. — /h. 
(P. C.), 109. 

Section 549 gives power to the Governor-General in Council to make rules consistent with the 
Code and the Army Act, IHHl, or any similar law for the time being in force. As to the cases in 
which persons subject to military law shall be tried by a Court to which this Code applies or by 
Court-Martial — See Beng. Reg, XX of 1825. 


PART II. 

CONSTITUTION AND POWERS OF CRIMINAL COURTS AND OFFICES. 


CHAPTER II. 

Of the Constitution of Criminal Courts and Offices, 



A , — Classes of Criminal Courts, 


Besides the High Courts and the Courts constituted under any law 

other than this Code for the time being in force, there 
of Oriminal fiy(3 classes of Criminal Courts in Britisli India, 

namely ; — 


I. — Courts of Session : 

II. — Courts of Presidency Magistrates : 

III. — ( /ourts of Magistrates of the first class : 

IV. — Courts of Magistrates of the second class ; 

V. — Courts of Magistrates of the third class. 


Aa to District Magistrates, see s. 10, 2 >ost, 

The word ‘Magistrate’ includes all persons exercising all or any of the powers of a Magistrate 
under the Code of Criminal Procedure .— I of 1808, s, 2, cl. (13j. 
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Sessions Divisions: 


Districts. 


Power to alter Divi 
Sion and Districts. 


Existin^r Divisions and 
Districts maintained till 
altered, 


Presidency-towns to be 
deemed Districts. 


— 2'erritorial Divisions^ 

7 . Every province (excluding the Presidency-towns) shall be a Ses- 
sions Division, or shall consist of Sessions Divisions ; 

and every Sessions Division shall, for the purposes 
of this Code, be a District or consist of Distrfcts. 

The Local Government may alter the limits, or, with 
the previous sanction of the Governor-General in Coun- 
cil, the number of such Divisions and Districts. 

The Sessions Divisions and Districts existing when 
this Code comes into force shall be Sessions Divisions 
and Districts respectively, unless and until they are so 
altered. 

Every Presidency-town shall, for the purposes of 
this Code, be deemed to be a District. 

‘ Local Government ’ means the person authorized by law to administer executive government 
in the part of British India in which the Act containing such expression shall operate, and includes 
a Chief Commissioner .— I of 1868, s, 2, cl, (10). 

Cachar was declared to be one of the Sessions Divisions of Assam . — Assam Gazette^ 1874, p. 3. 

Burmah , — The District of Rangoon was. for the purposes of the fonner Code, Act X of 1872, 
and for no other purpose, divided into the District of the Town of Rangoon and District of Ran- 
goon ; and the District of Amherst, for the same purpose, was divided into tlio District of the Town 
of Moulmeiii and District of Amherst . — Gazette of Imiia, 1874, p. 62. Now by s. 29 of Act XI of 
1889, subject to the provisions of ss. 7 and 9 of this Code with respect to the alteration of the 
limits o{ Sessions Divisions and the appointment of additional Sessions Judges to exercise juris- 
diction in Cou^;tB of Sessions, each division for the time being administered by a Commissiner 
is a Sessions Division, the Court of the Commissioner is the Court of Session for the Sessions 
Division and the Commissioner is the Judge of the Court of Session and the areas for the time being 
comprised within the local limits of the ordinary Civil jurisdiction of the Recorder and the Civil 
jurisdiction of the Court of the Judge of the Town of Moulmein are to be deemed not to bo 
included in the divisions in which they are resp< ctively situate. By s. 30 of the same Act the area 
for the time being comprised within the local limits of the Civil jurisdiction of the Court of the 
Judge of Moulmein shall bo a Sessions Division that Court shall be the Court of Session for the 
Sessions Division and the Judge of that Court shall be the Judge of the Court of Sessions. 

Upper Bur7nah,-8Ge now Reg. VII of 1892, Sched. (II) & (X). 

Bombay . — In the Regulation Districts of the Bombay Presidency, the local limits of the juris- 
diction of a Magistrate of a District are co extensive and co-terminous with the territojial limits of 
the collectorate, of which such District Magistrate is in charge as Collector. — Bo^nbay Gazette^ 1873. 

p. 2""' 

Bjr a notification of the Government of Bombay (No. 23.36), dated the 6th May 1884, the Island 
of Perim was included within the Sessions Division and District of Aden, and the otlicer in com- 
mand of the troops in Perim was empowered to commit persons for trial to the Court of Session 
at Aden . — Gazette 1884, p. 351, but it has been held that the Court of the Political Resident at 
Aden was not a Court of Session — Emp. v. Mangal Teckchand^ I. L. R. 10 Bom. 263, Ibid : p. 274. 

The last clause of s. 8 of Act IV of 1877 provided, that the area within M'hicli the Presidency 
Magistrates might exercise jurisdiction should be deemed to be a District within the meaning of 
the Code of Criminal Procedure and the Act. 

8 . The Local Government may divide any District outside the Presi- 

dency-towns into ISubdivisions, or make any portion of 

trTc^lnto Sub^(Uvisio?sT District a Subdivision, and may alter the limits 

of any Subdivision. 

All existing Subdivisions, which are now usually put under the charge 

Existing Subdivisions ^ Magistrate, shall be deemed to have been made 
maintained, under this Code. 

This section gives the Local Government larger powers than the corresponding section (39) 
of Act X of 1872. 

Under, 8. 7 of the Cantonments Act, XIII of 1889, a Cantonment Magistrate is to be deemed 
a Magistrate in charge of a Division of a District, i.e., of a Subdivision ; see s. 4 (/), ante, 

C . — Courts and Offices outside the BresideJicy-towns, 

9 . The Local Government shall establish a Court of Session for every 

Court of Session. Sessions Division, and appoint a Judge^of such Court. 

It may also appoint Additional Sessions Judges, Joint Sessions Judges and 
Assistant Sessions J udges to exercise jurisdiction in one or more such Courts. 
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All Courts of Session existing when this Code comes into force shall be 
deemed to have been established under this Act. 

As to the sentences which may be passed by Sessions Judges, Additional or Joint Sessions 
Judges, and Assistant Sessions Judges, see s. Jl, infra. 

A Joint Sessions Judge cannot exercise the powers of a Sessions Judge under Chap. XXXII, 
postt which cicala with lleferorice and liovision.— /« re Musa Jsmal, I. L. K., 9. Bom. ilk. 

As to Burmah see Act XI of 1189, as. 29 and 30, and note to s. 7, supra^ and as to Upper Burmah. 
see Reg. V of 1892. 


10. In every District outside the Presidency-towns, the Local Govern- 

District Maslstrate. of class, wLo 

siiatl l)e called the District ma<iistrate. 

Clauses of s. 7, ante, empowers the Local Government to alter Divisions and Districts. 

11 . Whenever, in consequence of the office of a District Magistrate 

becoming vacant, any officer succeeds temporarily to the 
suc^e^elflng' chief executive administration of the District, such 

officer shall, pending the orders of the Local Govern- 
ment, exercise all the powers and perform all the duties 
respectively conferred and imposed by this Code on the District Magistrate. 

12 . The Local Government may appoint as many persons as it thinks 

Subordinate Magis- besides the District Magistrate, to be Magistrates of 
traies. the first, second or third class in any District outside the 

Presidency-towns ; and the Local Government, or the District Ma^strate sub- 
ject to the control of the Local Government, may, from 

4 their time, define local areas within which such per- 

jurisdiction. ’ . . -ii r* i 

sons may exercise all or any oi the powers with wmen 

they may respectively be invested under this Code, 

Exce pt as otherwise provided by such definition, the jurisdiction and powers 

of such ])orsons shall extend throughout such District. 

bo much of this section as relates to tlio appointment of Magistrates corresponds with the first 
clause of s. 37 of Act X of 1872. Tlie rest of the section, with the exception of the last parajiraph, 
gives similar powers to those conferred by s. 49 of Act X of 1872, excluding the proviso, bee liishe- 
sharnalh, Punjab liec., 1884, p. 20. 

All Magistrates of Districts in the undermentioned Provinces were invested with powers under 
s. 49 of Act X oi 1872 : — 

IjiingiXX— Gazette, 1873, p. G ; 'Homhdjy— Gazette, 1873, p. 567 ; Madras— 1873, p, 717 ; 
Vd,i\]ixh— Gazette, 1873, p. 75; —Gazette, 1873, p. 3 ; Burma— C/etzeiie, 1873, Part II, p. 5 ; 

Oixdh— Gazette, 1873, p. 2 ; Central Provinces— 1873, Part 1a, p. 18. 

No order of a Local Government under this section can legally have retrospective effect. — 
Macdonald v. liiddeU, IG W. K. Cr. 79. 

A Cantonment Magistrate is a Magistrate appointed under this section — Act Xlll of 1889, s. 7. 
Beo s. 17, infra, 

13. The Local Governmentmay place any Magistrate of the first or 
Power to put Magis- second class in charge of a Subdivision, and relieve him 

aivision. of the charge as occasion requires. 

Such Magistrates shall be called Subdivisonal Magistrates. 

Delegation of powers to The Local G'oveiument may delegate its powers 

District Magistiate. unders this section to the District Magistrate. 

A Division of a District is a Subdivision. — S. 4 (/), ante. 

In Bengal, all Magistrates of Districts having Divisions have had the power delegated to them 
placing any Magisti ato of the tirst or second class in charge of the licad-quai ters Division, when- 
ever they may be absent from their head- quarters . — Calcutta Gazette, 1873, Part 1, p. 23o. Similar 
powers have been delegated by the Local Government in Madias [G azette, p. 717) ; and the 
powers of Local Govui’nments have been delegated to the Commissioner in Sind . — Bombay GazettSf 
1873, p. 473. 

As to additional powers conferrible on Subdivisional Magistrates, see infra, s, 37. 
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14. Tho Local Government may confer upon any person all or any of the 

powers conferred or conferrible by or under this Code 
Special afiristrate. Magistrate of the first, second or third class, in 

respect to particular cases or to a particular class or particular classes of cases, 
or, in regard to cases generally, in any local area outside the Presidency-towns. 

Such Magistrates shall be called ‘ Special Magistrates.’ 

AVith the previous sanction of the Governor-General in Council, the Local 
Government may delegate, with such limitations as it thinks fit, to any officer 
under its control the ])ower conferred by the first paragra})h of this section. 

No ])owers shall be conferred under this section on any Police-officer below 
the grade of Assistant District Superintendent, and no powers shall be so con- 
ferred except, so far as may be necessary, for preserving the peace, preventing 
crime [ind detecting, apprehending and detaining offenders in order to their being 
brought before a Magistrate, and for the performance by the officer of any other 
duties imposed upon him by any law for the time being in force. 

The following powers were, under Act X of 1872, conferred upon District Superintendents and 
Assistant District Superintendents of Police in Bombay : — 

1. Power to endorse warrants or to order the removal of an accused person arrested under a 
warrant (ss. 168, 170). [ss. 83, 86.] 

2. Power to issue and endorse a search-warrant, and order delivery of things found (ss. 368, 372, 
376). [ss. 96, 99, 101.1 

3. Power to hold an inquest (s. 135). [s. 176.1 

4. Power to issue search-warrants otherwise than in the course of an inquiry (s. 377). [s. 98.] 

5. Power to issue order to prevent obstruction (s. 518). [s. 144.] 

6. ‘Power tO issue order prohibiting repetition of nuisance (s. 519). [s. 143. ]~2?om?>a2/ Gazette, 
1873, p. 439. 

By a notification, dated the 1st May 1877, under the provisions of ss. 42 and 223 of Act X of 1872, 
the Governor of Madras was pleased to confer upon all Subordinate Judges in the Presidency the 
powei‘8 of a Magistrate of the first class in respect to otfences generally, together with the power to 
try summarily all the offences mentioned in s. 222 of that Act ; and to invest all District Moonsiffs 
with the powers of a Magistrate of the first class in regard to otfences generally. — Madras Gazette, 
1877, p. 287. 

Upper Burmah, — See Reg. V of 1892, Sched. (III). 

15. The Local Government may direct any two or more Magistrates in any 

place outside the Presidency-towns to sit together as a 
Dench, and may by order invest siu‘h Bench with iiny of 

the powers conferred or conferrible by or under this (^ode on a Magistrate of the 
first, second or third class, and direct it to exercise such |)owers in sucdi cases, or 
such classes of cases only, and within such local limits, as the Local Government 
thinks fit. 

Except as otherwise provided by any order under this section, every such 

Powers exercisable by Bench shall have the powers conferred by this Code 
Bench in absence of spe- on a Magistrate of the highest class to which any one 
clal direction. members who is taking part in the ]^roceedings as 

a member of the Bench belongs, and as far as practicable shall, for the purposes 
of this Code, be deemed to be a Magistrate of such class. 

The first paragraph of this section contains provisions similar to those of ss. 50 and 224 of Act 
X of 1872 ; the last paragraph corresponds witli s. 51. Under s, 50 of Act X of 1872, it was decided 
that a Bench of Magistrates was comf)etent only to hold trials for offences, and could not deal with 
miscellaneous matters, such as those coming under s. 530 of the Act.— Suffer addin v. Ibrahim, I. L. 
K. 3 Cal. 754 : (S. C.) 2 C. L. R 263. That case turned upon the special wording of the section. 
The section empowered a Bench “ to try such cases or classes of cases only and within such limits 
as the Government might direct.” The Court having i egard to the definiticiii of the term “ trial ” 
considered that the section referred only to offences. Under the present section, however, there is 
nothing to prevent the Govei-nrnent from empowering Benches to deal with miscellaneous matters. 
In the absence of any special direction, Benches have, in fact, power under the latter paragraph to 
deal with such matters. 

The following notification, dated the 6th May 1873, was published by the Government of Bengal, 
respecting Benches of Magistrates in the Districts of Dinagepore, Maidah, Rungpore, Chittagong, 
Tipperah, Dacca, Backergunge, Mymensing, Shahabad, Sarun, Tirhoot, and Kauiroop : — 

1. Under the direction of the Magistrate of the District, any two or more of the Honorary 
Magistrates in any district may, in that district, sit as a Bench in com[)any with the Magistrate 


Benches of Magistrates. 
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of the District, or the Sulxiivisional Maffistrato, or any salaried Magistmto subordinate to the 
Mngistrato of the District, exercising not less than second class powers ; and any Bench so consti- 
tuted is vested with first class powers in respect of offences cognizable by Magistrates of the first 
class, and with powers of siirnmary trial under s. 222 [2()0] of the Criminal Proodure Code, 

2. Under the special order of the Magistrate of the District, any two Magistmtes, honorary or 
salaiied, of whom one is vested with not less than second class powers, may form a Bench with 
first class peters for the trial of any parfiimlar case or class of cases specially refciTed to them 
by the Magistrate of the District. Such Bench may aDo exercise summary powers under s. 222 
j'idO], unless the order of reference is for trial in regular fonn. 

3. Under the direction of the District Magistrate, any one of the Honomry Magistrates of a 
District may sit with any salarioil subordinate Magistrate to form a Bench, and the Bench shall 
wlien HO constituted, exercise second class powers in rcsjietd of olfcnces cognizable by Magistrates of 
that class and powers of summary trial under s. 22.') [2filJ of the Criminal Procedure Code, unless 
any member of the Bench has first class jiowers, in which case the Bench may also exercise those, 
powers. If the Magistrate of the first class has summary powers under s. 222 [2()0], the Bench may 
exercise those powers. 

4. Subject to the general orders of the Magistrate of the District, any two or more Honoi’ary 
Magistrates may, in their I’cspective towns or municipalities, sit together as a Bench for the dis- 
posal of otfcncos under Municipal or Town Acts, and the conservancy clause of any Police Act, 
without the assistance of a.ny salaried Magistrate, and such Bench shall exercise third class pow'er» 
and powers of summary trial under s. 225 in respect of all ciifics.— Calcutta Uazftte, 187.3, p. (i(i2. 

The Presidency Magistrates arc directed, by the Lieiitenant-Governor of Bengal, to submit 
returns, showing the working of their Courts, to bo sent to the^ Commissioner of Police. See Re- 
solution, 31st December, 1872, Calcutta Cazette, 1872, p. 21). 

Under s. 50 of Act X of 1872, Benches of Magistrates in the towns of Ootacamund and Oonoor 
in the Nilgiri District were invested with the powers of a Magistrate of the fij*st class ; and, under 
s. 224, tlio same Benches were empow'ered to try summarily all the offences mentioned in s. ^22 [200] 
•of Act X of 1312.— Madras Gazette, 1875, p. 1204. 

An appeal lies under s. 407, post, from a conviction by a Bench of Magistrates invested with 
second or third class powers. — Enip. v. Naraijanasa7ni, I. L. R. 9 Mad 30. See note to s. 414, jyost, 

0 ' 

16 . The Local Government may, or, subject to tlie control^f the Local 

Government, the District Magistrate nbay, from time 
time, make rules consistent with this Godo for the 
gnidance ot Magistrates Jienclies in any district re- 
specting the following subjects : — 

(a) the classes of cases to b(^ tried ; 

(b) the times and places of sitting ; 

(c) the constitution of the Leuch for conducting trials ; 

{({) the mode of settling differences of o})inion which may arise between the 
Ma-ifistrates in session. 

Compare Act X of 1872, ss. 52, .53. Under those sections the Magistrate of the District might 
jnakc, vary, or annul rules subject to the orders of tlie Local Govei’iniieiit. The present section, it 
will be noticed, only empowers the Local Government to make rules. See next section. 


Subordination of Ma- 
gistrates and Benches to 
District Magistrate; 


W' 

17 . All Magistrates appointed under sections 12, 13 and 14, and all 

Denches constituted under section 15, shall be subordi- 
nate to the District Magistrate, and he may, from time 
to time, make rules cousisieut with this Code as to the 
distribution of business among such Magistrates and 

Benches ; and 

every Magistrate (otlier than a Subdivisional Magistrate) and every Bench 

exercising powers in a Subdivision shall be subordinate 
Subdivisional Magistrate, subject, however, to the 
general control of the District Magistrate. 

All Assistant Sessions Judges shall be subordinate to the Sessions Judge in 

whose ( )ourt they exercise jurisdiction, and he may, 
Bist^^^e^^ons Judge^s from time to time, make rules (‘.oiisisteni with this 
to Sessions Judge. distribution of business among such Assistant 

Sessions Judges.^ 

Neither the District Magistrate, nor the Magistrates or Benches appointed 
or constituted under sections 12, 13, 14, and 15, sliall be subordinate to the 
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Sessions Judge, except to the extent and in the manner hereinafter expressly 
provided. 

A Cantonment Magistrate is subordinate to the District Magistrate, or to the District Magistrate 
and the Hub-divisional Magistrate, as the case may be, under tiiis section. — Act XIII of 1889, s. 7. 

Under Act X of 1872, it was considered by the Madras High Court tliat, reading ss, 37, 40, 41, 
and 295 together. Magistrates were suboidiuato to the Sessions Court only for tlifti purpose of 
reference to the High Court in cases in which revision is Ye(iuiv^d,—Proceedingi(, ISth Aug,^ 1873, 
7 Mad. H. C. R., Appx., xxvii. It will bo noticed, however, that the last paragraph of s. 295, 
which provided that, for the purposes of that section, every Magistrate in a Sessions Division 
should be deemed to be subordinate to the Sessions Judge of the Division, has been omitted from 
the present Code. In Madras, if a Mag-istrate be subordinate to the Head Assistant, the latter 
may call for explanation of his subordinate’s proceedings ; copies of such proceedings being 
required to be submitted to the appellate authority under Mad. H. C. Rule, dated 17th Nov., 1868. 
Proceadings^ 4^/i Aug.^ 1873, 7 Mad. H. C. R., Appx., xxvi. 

All Magistrates subordinate to the District Magistrate are inferior to him. -Opendronath Ohose 
V. Dukhini Bewa, I. L. R. 12 Cal. 473 (P\ B.) See E7np, v. Litskari, I, L. R. 7 All. (P’. B.), 8.53; 
In re Padnianabha^ I, L. R. 8 Mad, (F. B.), 18 : Thaman Chetti v. Alugiri, I. L. R. 14 Mad. 399 ; 
Emp. V, Pirya Gopal^ I. L. R. 9 Bom. 100 : Shamsuddm Kha^i, Punjab Ree., 1885, p. 82. 

A Joint Sessions Judge cannot exorcise the powers of the Sessions Judge under Chap. XXXII, 
post (of Reference and Revision). A Collector, as such, not being subject to the revisional jurisdic- 
tion of the High Court in criminal matters, that Court, in the exercise of such jurisdiction, it was 
held, was not competent to deal with an alleged illegal order made by the Colicetor under the 
Penal Code.— Ivi re Dkmut Hoaen^ 10 C. L. R., 14. In that case a Collector lined a Muktear under 
8. 1}^2 of the Penal Code for making false statements when appearing in support of a petition. 

See note to s. 435, post. 


IK — Courts of Presldenctj Maqistrates, 

18. The Local Govern men 1. sliall, from time to time, appoint a suffi- 

oi(‘nt number of persons (h(*reinafter called Presidency 
Ma^dstrate.s) to be Ma;:>‘ist]*a.tes for eacli of the IVesi- 
(lency -towns, and shall appoint one of such persons to be 
Chief Magistrate for each such town. 

Aliy two or more of such persons may (subject to tlie rules made by the 
Chief Magistrate under the 2 )ower hereinafter conferj*ed^ sit together as a 
Bench. 


19. Every Presidency Magistrate sliall exercise jurisfliction in all places 

within the Presidency-town for which he is aj)pointed 
of their ^yitliin the limits of the ])ort of such town and of 

any navigable river or chaiimd leading thereto, as such 
limits are defined under tlie law for the time being in forcc‘ for the regulation 
of} >orts and |iort-dues. 

See Calcutta Port Act, III of 1890, and the Indian Ports jlct, XII of 1875. 

20 . Every Presidency Magistrate in the Town of Bombay shall exor- 

cise all jurisdiction whicli, under any law in force 
immediately before the hi’st day of A})ril, 1877, was 
exercised in that town by the ( /ourt of Petty Sessions : 
Provided that a})})eals under the law for the time being regulating the 
municipality of Bombay shall lie to the Chief Magistrate only. 

Act IV of 1877, s. 8, last para., and s. 9, last para. The 1st day of April 1877 was when Act 
IV of 1877 came into force. 

21 . Every Chief Magistrate shall exercise within the local limits of his 

14 . 4 . jurisdiction all the powers conferred on him by this 

Chief Magristrate. ^ i • i i ^ i i • /• i- i i 

Oode or which by any law or rule m lorce immediately 

before this Code comes into force are re(}uired to be exercised by any senior 

or Chief Magistrate,- and may, from time to time, with tlie previous sanction of 

the Local Government, make rules consistent with this Code to regulate — 

(a) the conduct and distribution of business and the practice in the Courts 

of the Magistrates of the town ; 
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(&) the times and places at which Benches of Magistrates shall sit ; 

(c) the constitution of such Benches ; and 

(d) the mode of settling differences of opinion which may arise betweerv 
Magistrates in Session. 


The following rules were issued in Bombay under s. 9 of the Presidency Magistmtea* Act ; 

1. Honrs of Bnsimss. — Tlie Magistrates will sit ordinarily from 11 A.M. to 5 P.M. The sum- 
mons othce opens at 10 a, M. The holida/) » are the same as those entered in the (Sovernment list, 
subject to special aj iangemont to be made by the Magistrates in communication with the Chief 
Magistrate for the despatch of emergent )>usiness. 

2. A^yplicaiioiis for Prorrss. ' iU'Ciiwihvy applications for process are to be made to the Magis- 
trates on their first taking their seats on the Bench n the morning, 

3. Professional gentlemen applying on behalf of their clients for the issue of any process 
are requested to furnish the summons clerk with a <lraft of the charge they wish to bo entered on 
the process. In impoi'tant cases much time will he saved, if the comiilainant be provided with a 
written inform.ation, setting forth th(' grounds on which the application may be based. 

4. Order of llearhnj — Oases will be taken, as far as iJi acticablo, in the following order : 

\st, — Night charges, and ])risoners in custody. 

2pd. -Summons and warrant cases, subject to any cases being specially appointed for a parti- 
cular hour. 


5. Court Business to he transacted in Person^— AW business with the Magistrates should gene- 
rally bo transacted in person, or by counsel, attorney, or pleader. The Magistiutes cannot 
undertake to rcfily to written communications. 

6. The chief clerk of the Court and the clerk to each Magistrate will be at all times ready to 
furnish information as to the course of business. 


7. Copies of Records. — Copies ofivecords in the Presidency Magistrate’s Court will be granted 
to persons authorized to receive the same upon jiajmiont of the copying and examining foe caleu> 
lated at the rate of five anmis pci- folio of 90 words or fraction of 90 words ; provided that the 
minimum for any copy or extract will he five annas. 

Prisoners will be granted, as a matter of right, copies of records, at the rate pf two Ojunas per 
folio of 90 words or fraction of 90 woi’ds. 

8. Written applications for copies of records may be presented on any Court^ay to the chief 
dork between the liours of 11 A.M and 3 3\M. 


9. All applications for copies will bo registered and attended to strictly according to the order 
of their presentation. 

10. If the chief clerk sees no objection to granting the copy, be will initial and date the 
application, and cause the copy to be made. If he sees reason to object to the application, he will 
take the orders of the Magistrate. 

11. No suitor or pleader will be allowed to make copies of records either personally or by his 
agent or clerk. 

12. No copy will be delivered to the party apx>lying for it until the regulated charge has 
been paid. 

13. The correctness of the copies shall be certified by the Magistrate, if required. All cor- 
rections made in a copy should be verified. 

14. Maui strafes. — In Foi’t Courts, the Chief Magistrate will, on Wednesdays and Fridays, 
hear summons cases, and tlie Junior Magistrate will hear them on Tuesdays and Thursdays, 
The Magistrate of the Cii gaoii Court will heai’ such cases daily. 

15. It shall be the duty of each Junior Magistrate to inform the Chief Magistrate of any 
stress of business in his Coui-t, and thereupon the Chief Magistrate shall provide for such distribu- 
tion or transfer of eases amongst tko three Magistrates as will make it imjmssible for the disposal 
of any one case to bo unduly delayed by stress of work in a particular case. 

16. Eac h Magistrate shall keep in presciibed foi m a return of all warrant and complaint cases 
which have bei n adjourned moi c tlian thrice, shi^wing in each case the alleged facts of the charge ; 
the way in which the first appearance of the accused is olitained, — i.e,., by summons or w^arrant; the 
way in which the subsequent appearance of the accused was secured, — i.e.., by custody or bail, and 

in case of inability to give bail, tlm amount of bail demanded ; the ad jouinments of the case ; the 
reason for such adjouriiracnts, and the final order for its disposal. 

17. I'he Junior Magistiatc sliall submit such retui ns to the Chief Magistrate every week. 

18. The Chief Magistrate sliall, wdienever he thinks proper, send for the record of any case 
decided by either of the Junior Magistrates. — Bombay Uazette, 1881, p. 9. 


The follow ing rules are in force in the Court of the Presidency Magistrates at Calcutta. 

1. The Honorary Presidency Magistrates shall sit in the rotation arranged by the Chief 
Magistrate. 

2. The Honorary Pi’csidency Magistrates shall try only such cases as may be referred to them 
by the Chief Magistrate or by his orders. 

3. The Honorary Presidency Magistrates shall ordinarily open their Courts at noon, and rise 
at 5 P. M. on the dates fixed by the Chief Magistrate. A special bench may however, be convened 
on any other day or any other hour by the Chief Magistrate. 

4. A Bench shall ordinarily be composed of not less than throe Magistrates, when they are all 
Honorary Magistrates ; or of two wdien one of them is a Stipendiary ; but the Chief Magistrate 
may, in his discretion, permit any two Honorary Presidency Magistrates to proceed with the hear- 
ing and disposal of cases. 

5. The Chief itlagistrate may, should he deem it desirable, ayjpoint any Honoraiy Presidency 
Magistrate sitting singly to be a Court, and on business being sent to him by the Chief Magistrate, 
he shall dispose of the same, but not otherwise. 
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6. Should any Honorary Presidency Magistrate named for attendance on a Bench fail to he 
present on the appointed day, the Chief Magistrate may, in his discretion, either summon another 
Magistrate, or direct that tlie Bench should proceed without the absent member. 

7. The Stipendiary Magistrates shall ^ ex-oficio members of Benches ; the Chief Magistrate 

shall, if present, officiate as Chairman ; in his absence, the Junior Stipendiary Magistrate shall if 
sitting officiate as Chairman. In the absence of both the Stipendiary Magistrates, the Chief 
Magistrate shall nominate the Chairman. * 

8. The Chaiimian shall conduct the proceedings of the Court and exercise all the functions in 
that behalf usually exorcised by a Stipendiary Magistrate when sitting singly. He will decide 
upon the admissibility of evidence, and maintain order in the Court, but it shall be open to any 
member of the Bench to put questions to the witnesses either direct or through the Chairman as tho 
latter may deem advisable and to suggest any matter for the Chairman’s consideration. 

9. Every member of a Bench shall have a voice in the finding and sentence. In a Bench con- 
sisting of three members, the opinion of tho majority shall prevail ; when there are only two 
members, tho Chairman shall have a casting vote. 

10. The Chairman shall himself ordinarily record the evidence and judgment in cases \^hcrc 
a record of evidence and judgment is necessary ; V)ut such duty may, with his consent, be perform- 
ed by any of his colleagues, or the evidence and judgment may be token down by the Registrar of 
tho Court at the dictation of tho Chairman. 

11. A Bench may hold one or more adjourned sittings, should it be necessary to do so for 
the disposal of business or of part-heard cises ; but it shall be open to a Bench at the close of each 
sitting either to refer unheard cases back to the Chief Magistrate for disposal, or to postpone them 
to some other day as may be most convenient, but adjournments should be, as far as possible, de die 
in diem, 

12. Any part-heard case adjourned by a Bench composed of three Magistrates may be pro- 
ceeded with on the day fixed for the adjourned hearing before any two of the said Magistrates ; 
provided always that the accused person or persons give his or their consent. All subsequent 
Hearings of tho case, where further adjournments are necessary, shall be before tho same two 
Magistrates. 

13. ^Any pqrt-heard case may bo sent back to the Chief Magistrate for disposal, should it 
appear unsuitqji. for trial by a \iQi\ch,~-CalGutta Gazette of the 4th July 1881, Part I, p. 148. 


I']. — J list ices of the Peace. 

22 . The Governor-General in Council, so far as reoards the wliole 

or any part of British India outside tho Presidency- 
fo?^the°moSiss^? Peace towns, and every Local Government, so tar as regards 

the territories subject to its administration (other than 

the towns aforesaid \ 

may, by notification in the official Gazette, appoint such European British 
subjects as ho or it thinks fit to he Justices of ihe Peace within and for the 
territories mentioned in sucli notification. 


This section is taken from Act II of 1809, s. 3. 

Under s. 443 no Magistrate, unless he is a Justice of the Peace, and (except in the case of a 
District Magistrate or Presidency M agist r*ate) unless ho is a Magistrate of the first (dass and an 
European British subject shall inquire into or try any cha^j^e against a European British sub- 
ject ; and under s. 444 no Judge presiding in a Court of Session except the Sessions Judge shall 
exercise jurisdiction over, a European British subject unless he himself is an European British 
subject, and if he is an Assistant Sessions Judge unless he has held the office for at least three years 
and has been specially empowered in this behalf by the Lo(;al Coverninent. But under s. 445 
any Magistrate may take cognizance of an offence committed by a Enronean British subject in 
any case in which ho could take cognizance of a like offence if committed by any other person 
provided that if ho issues process for compelling his appearance, such process must be returnable 
before a Magistrate duly qualified to enquire into and h’y the case. 

District Magistrates are ex-ojficio Justices of the Peace whether European British subjects or 
not. —Sec. 25, poet. 


23 . The Governor-General in Council or the Local Government, so far 

as I’egards tlie town of Calcutta, 

and the Local Government, so far as regards the 
towns of Madras and Bombay, 

may, by notification in tho official Gazette, appoint to be Justices of the 
Peace within the limits of the town mentioned in such notification any persons 
resident within British India and not being the subjects of any foreign State 
whom such Governor-General in t/ouncil or Local Governuient (as the case 
may be) thinks fit. 

See Act II of 1869, s. 4, 
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24. Every person now acting as a Justice of the Peace within and for, 

any part of British India other than the said townse 
Peace.^^^ Justices of the any commission issued by a High Court, shall be 

deemed to have been appointed under section 22 by the 
Governor-General 'in Council to act as a Justice of the Peace for the whole of 
British India other than the said towns. 

Every person now acting as a Justice of the Peace within the limits of any 
of the said towns under any such commission shall be deemed to have been 
appointed under section 23 by the Local Government. 

See Act II of 1869, s. 10. 

25. In virtue of their respective offices, the Governor-General, the 

Ordinary Members of the Council of the Governor- 
Justices of General, the Judges of the High Courts and the Re- 
corder of Rangoon are Justices of the Peace within and 
for the whole of British India, [ “ Sessions Judges and District Magistrates 
are Justices of the Peace within and for the whole of the territories administered 
by the Local Government under which they are serving,” — Act III of 1884, 
sec. 1], and the Presidency Magistrates are Justices of the Peace within and for 
the towns of which they are respectively Magistrates. 

Sec 13 Geo. Ill, s. 63, s. ,38 ; Act X of 1875, s. 152 ; Act IV of 1877, s. 8, and S8. 44,3, 444 and 
445, post, * 

F, — Sitspension and Removal, 

26. All Judges of Criminal (Courts other than the High Courts estab- 

lished by Royal (diarter, and all Magistrates, may be 

mo veS^*(ff° Judges and suspended or removed from office by the Local Govern- 
Masistrates. 

Provided that such Judges and Magistrates as now are liable to be suspend- 
ed or removed from office by the Governor-General in Council only shall not bo 
fiusi^ended or removed from office by any other authority. 

The word ‘ removed ’ is a technical term implying dismissal from the Bench, and docs not 
include such administrative measures as removals or transfers of officers from one place to another. 
— Madras Notification^ 10^/i A ugust 1874. 

27. The Governor-General in Council may suspend or remove from 

Suspension and remo- Justice of the Peiico appointed by him and 

vai of Justices of the the Local Government may suspend or remove from 

office any Justice of the Peace appointed by it. 


CHAPTER III. 

Powers of Courts. 

A, — Description of Offences cognizaJde hy each Court, 

28. Subject to the other provisions of this Code, any offence under the 

Indian Penal Code may bo tried by the Higli Court or 
under: Penal of Session or by any other (Jourt by which such 

offence is shown in the eighth column of the second 

Schedule to be triable. 

o A other provisions of this Code, see ss. 193, 194, &c., infra. See Emp. v. Kharga^ I. L. R. 

8 All. 665. 
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29 . Any offence under any other law shall, when any Court is men- 
tioned in this behalf in such law, be tried by such 

Offences under other Court. 

When no Court is so mentioned, it may be tried by 
the High Court or by any Court constituted under this Code : Provided that — 
(a) no Magistrate of the first class shall try any such offence which is 
punishable with imprisonment for a term which may exceed seven years ; 

(h) no Magistrate of the second class shall try any such offence which is^ 
punishable with imprisonment for a term which may extend to three years ; and 
(c ) no Magistrate of the third class shall try any such offence which is 
punishable with imprisonment for a term which may extend to one year. 

Compare s. 8, para. 1, of Act X of 1872. The clause forbidding^ Magistrates of the first class 
to try offences under special or local laws, which are punishable with imprisonment fora term which 
ma}^ exceed seven years, is new. Such grave offences should be tried by a higher Court. 

As to whether the offences hero mentioned are bailablo or not, or whether the offenders may bo 
arrested without warrant or not, see Schedule II-, “ Offences against other Laws.” 

Under s. 184, poifi, offeiutes against Railway, Telegraph, Post Office, Arms and Ammunition 
Acts are made triable in Presidency-towns whether the offence is stated to have been committed 
there or not. 

No Magistrate other than a Presidency Magistrate, or than a Magistrate whose powers are not 
less than those of a Magistrate of the second class, shall try any offence under the Indian Railway 
Act 1890,— Act IX of 1800, s. i;«. 

Offences punishable under tlio Indian Registration Act III of 1877 (amended by Act XII of 1879, 
s. 106), are triable by any Court or officer exercising powers not loss than those of a Magistrate of 
the seco'.f.'d class*-s 88. See v. Krishna, I. L. R. 7 Mad. 347. 

Under Ac^X of 1872 it was held, that s. 8, cl. 2, ousted the jurisdiction of a second class Magis- 
trate to try an offence punishable under s. 80 of the Registration Act (VIII of 1801). — Mad. H, C, 
Pro., 20th March, 1870. See, as to the effect of s. 8 of Act X of 1872 with regard to jurisdiction, 
Ernp, V. Achi, I. L. R. 2 Mad. 161. 


30 . In the terriforie.s resj)ectively administered by the Lieutenant- 

Governor of the Punjab and tlie Chief (yommis.sioners of 
Oiidh, the Central Province.^, British Burma, Coorg and 
Assam, and in those parts ot the other rrovmcos in 
which there are Deputy C^ominissioners or Assistant Commissioners, tlie Local 
Government may, notwitlistanding anything contained in section 2t), invest the 
District Magistrate with power to try as a Magistrate all offences not punishable 
with death. 


This section corresponds with the first part of s. 36 of Act X of 1872. The provisions of that 
section as to sentences are incorporated in s. 34, post; and tho:^ as to confirmation, &c., of sentences, 
in 8. 380, pai*a. 1. 

An officer invested with powers under this section is competent to pass a sentence of trans- 
portation for seven years ijistead of awarding a sentence of imprisonment. — In re, Boudhooa, 9 W. R. 
(F. B.) Cr. 6. See Bahadur, Punj. Rec. p. 23. He cannot try an offence punishable with death. — 
Emp. V. Gurdit Sinr/, Punj. Rec. 1891, p. 8. 

The powers under this section arc vested in the Deputy Commissioners of the following districts 
riz.: — Darjeeling, Julpigori, Cachar, Sonthal Pergunnahs, Hazareebagh, Lobardugga, Singbhoom, 
Maunbhoom, Goal para, Kamroop, Durrung, Nowgong, Seebsaiigur and Luckira{)ore. — Calcutta 
Gazette, 1873, p. 67. 

All Deputy Commissioners in the Districts of the Jhansie Division were invested with power to 
try as a Magistrate all offences not puni.shablc with death, and to pass sentence of imprisonment for 
a term not exceeding seven years, including such solitary confinement as is authorized by law, or of 
fine, or of whipping, or any combination of those punishments authorized by law.— iV. W. P, Gazette, 
1873, p. 3. 

As to Oudh, see Oudh Gazette, 1873, p. 1. 

In Districts of the Punjab where Reg. IV of 1887 (Frontier Crimes) is in force the Local Govern- 
ment may appoint an additional Magistrate whose procedure in certain respects is regulated by 
that Regulation. — See ss. 6, 6 & 7. 

App^l.— -S ee s. 408, post. It has boon held that “DistrictMagistrato,”inthatsection,in- 
a District Magistrate empowered under this section. —iiowoai v. Emp., I.Ij. R. 9 Cal. 513, 
616 : (S. C. 12 C. L. R. 500. v ^ ^ 

In the case of Emp. v. Paramannml, 13 C. L. R. .ST.'S : (8. O.) I. L. R. 10 f!al. 85, where a 
Deputy Commissioner, specially empowered under this section, proceede<l to try a charge, under 
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8. of the Indian Penal Code, of culpable homicide not amounting to murder, there being some 
evidence which would, if believed, have supported a charge of murder, but which the Court aid not 
consider sufficiently strong to warrant such a charge, the Sessions Judge, to whom the sentence was 
submitted for confirmation, referred the matter to the High Court to have the sentence sot aside, and 
the Deputy Commissioner dii*ected to commit the case to the Sessions. The High Court held that, 
having regard to the provisions of s. posty which empowers a Magistrate holding an in(|uliw to 
try the case hifnself if he thinks that only an offence within his jurisdiction has been committed, it 
was not possible to say that the Court had acted without jurisdiction, merely because there was 
some evidence which, if believed, would substantiate a charge of murder. Wliere there is such 
evidence, however, an officer empowered under this section incurs a grave responsibility if he tries 
the case himself. See notes to s. 294, post* 

A District Magistrate empowered under this section, in trying a case which but for his special 
powers he would be bound to commit to the Court of Sessions, should be guided by the procedure 
id down in Chap. XXI, post. 


JB, — Sentences which may he passed hy Courts of various classes, 

31 . A High (yourfc may pass any sentence authorized by law. 

Sentences which Hi^h ^ Sessions Judge, Additional Sessions Judge or Joint 
Courts and Sessions Sessions Judge may pass any sentence authorized by 
Judges may pass. sentence of death passed by any sucii 

Judge shall be subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence authorized by law, ex- 
cept a sentence of death or of transportation for a term exceeding seven years 
or of imprisonment for a term exceeding seven years ; but any sentence of im- 
prisonment for a term exceeding four [Act X of 1886, s. 1] years and any 
sentence of transportation [Act X of 1886, s. 1] passed by an Assistant Seaeions 
Judge shall be subject to confirmation by the Sessions Judge. ^ 

The second paragraph of this section is taken from s. 15, para. 1, and s. 17 of Act X of 1872. A 
similar provision as to confirmation of a sentence of death was contained in s. 196 of the same Act. 
As to the last clause, see s. IS of Act X of 1872. 

A Joint Sessions Judge cannot, it has been held in Bombay, exercise the powers of a Sessions 
Judge under Chap. XXXII, i>osty which deals with Koference and Revision . — In re Musa AsmaX, 
I. L. R. 9 Bom. 164. 

Under s. 59 of the Indian Penal Code, in every case in which an offender is punishable with im- 
prisonment for a term of seven years or upwards, it shall be competent to the Court, which sentences 
such offender, instead of awarding sentence of imprisonment to sentence the offender to transporta- 
tion for a term not less than seven years, and not exceeding the term for which by that Code such 
offender is liable to imprisonment. 

As to appeals from Assistant Sessions Judges and from Courts of Session, see ss. 408, 410, infra, 
and Rongai v. Emp.y I. L. R. 9 Cal. 513 : (S. O.) 12 C. L. R. 500. 


Sentences which Ma- 32 . The Courts of Magistrates may pass the fol- 
sistrates may pass. lowing sentences, namely : — 


(a) Courts of Presidency Magis- 


trates and of Magistrates of the first 
class : 


{h) Courts of Magistrates of the 
second class : 


Imprisonment for a term not exceed- 
ing two years, including such solitary 
confinement as is authorized by law ; 

Fine not exceeding one thousand 
rupees ; 

Whipping. 

Imprisonment for a term not exceed- 
ing six months, including such solitary 
confinement as is authorized by law ; 

Fine not exceeding two hundred 
rupees ; 

Whipping. 

Imprisonment for a term not exceed- 
ing one month ; 

Fine not exceeding fifty rupees. 

The Court of any Magistrate may pass any lawful sentence, combining any 
of the sentences which it is authorized by law to pass. 

H, 0 tJR p 


(c) Courts of Magistrates of the 
third class. 


2 
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No Court of any Magistrate of the second class shall pass a sentence of 
whipping unless he is specially empowered in this behalf by the Local Govern- 
ment. 

* Imprisonment ' means imprisonment of either description as defined in tho Indian Penal Code, 
Act XLV of 1860— General Clauses Act I of 1869, s. 2, cl. 18. It is of two kinds : rigprous, that is to 
say, with hard labour ; and simple. See s. 53 of the Penal Code. 

Upper Bumiah .-—As to persons who may pass a sentence of whipping, see Reg. V of 1892, 
Sched. (IV) set out in Appendix. 

As to the execution of the punishment of whipping see ss. 390—396, post, and the Whipping 
Act, VI of 1864. 

A person appointed a Magistrate of the second class under Act X of 1872 is incompetent, not- 
withstanding s. 2 of this Act, to pass a sentence of whipping unless he has been specially empower- 
ed to do so under this section (32). — Emp, v. Bhagvanii Ravji, I. L. R. 7 Bom. ^3. 

Solitary Confinement, — The Penal Code contains the following provisions : 

Section 73. — Whenever any person is convicted of an offence for which, under this Code, the 
Court has power to sentence him to rigorous imprisonment, the Court may, by its sentence, order 
that the offender shall be kept in solitary Confinement for any portion or portions of the imprison- 
ment to which he is sentenced, not exce^ing three months in the whole, according to the follow- 
ing scale, that is to say — 

A time not exceeding one month, if the term of imprisonment shall not exceed six months ; 

A time not exceeding two months, if the term of imprisonment shall exceed six months, and be 
less than a year. 

A time not exceeding three months, if the term of the imprisonment shall exceed one year. 

Section 74. — In executing a sentence of solitary confinement such confinement shall in no case 
exceed fourteen days at a time, with intervals between the periods of solitary confinement of not less 
duration than such periods ; and when the imprisonment awarded shall exceed three months, tho 
solitary confinement shall not exceed seven days in any one month of tho whole imprisonment award- 
ed, with intervals between the periods of solitary confinement of not less duration than such period. 

let cases ©f simple imprisonment ordered as a process for enforcing the payment of a fine, the 
general ruMo- of ss. 3*2 and 33 are applicable. The principle of s. 67 of tlie Penal CckIo, as amended 
by Act VIII of 1882, is unaffected by Chap. XXII, post^ of this Code. See Emp, v, Ashgar AIL 

I. L. R. 6 All. 61. 

It is not illegal, it has been held, to impose solitary confinement in summary trials under Chap. 
XXII. Section 262, posL only limits the imprisonment to a term of three months. It does not 
interfere with a Courtis powers under s. 73 of the Penal Code to order solitary confinement, or with 
the similar powers given by s. 32 (a) of this Code. — Emp, v. Annu Khan^ I. L. R, 6. All. 83. 

33 . The Court of any Magistrate may award such term of imprisonment 

in default of payment of fine as is authorized by law in 
Power of Magistrates such default ; Provided that the term is not 

me^^tn^efau/^f^fln”: excess of the Magistrate’s powers under this Code : 

Provided also that in no case decided by a Magistrate where imprisonment 

has been awarded as part of the substantive sentence 
as to certain period of imp^dsonment awarded in default of 

payment of tho fine exceed one-fourth of tlie period of 
imprisonment which such Magistrate is competent to inflict as jmnishment for 
the oflfence otherwise than as imprisonment in default of payment of the fine. 

The imprisonment awarded under this section may be in addition to a 
substantive sentence of imprisonment for the maximum term awardable by the 
Mafifistrate under section 3:2. 

Section 64 of the Indian Penal Code, as amended by Act VIII of 1882, s 2, provides, that in 
every case of an offence punishable with imprisonment as well as fine in which the offender is sen- 
tenced to a fine, whether with or without imprisonment, and in every case of an offence punishable 
with fine only in which the offender is sentenced to a fine, it shall be competent to the Court which 
sentences such offender to direct, by the sentence, that, in default of fine, the offender shall suffer 
imprisonment for a certain term, which imprisonment shall bo in excess of any other imprisonment 
to which he may have been sentenced, or to which he may be liable under a commutation of sen- 
tence ; and section 65 of the same Code provides, that the term for which tho Court directs tho 
offender to be imprisoned shall not exceed one-fourth of the terra of imprisonment which is the 
maximum fixed for the offence, if the offence be punishable with imprisonment as well as fine. If the 
offence be punishable with fine only (the imprisonment which the Court imposes in default of pay- 
ment of the fine shall be simple under Act VIII of 1882, s. 3), the terra for which the Court directs 
the offender to be imprisoned, in default of payment of fine, shall not exceed the following scale, 
— that is to say, for any terra not exceeding two months when tlie amount of the fine shall not 
exceed fifty rupees, and for any terra not exceeding four months when tho amount shall not exceed 
one hundred rupees, and for any term not exceeding six months in any other case.— S. 67. 
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Then by the General Clauses Act, I of 1868, s. 5, it is enacted that the provisions of ss. 63 to 70, 
both inclusive, of the Indian Penal Code shall apply to all fines imposed under the authority of 
any Act thereafter to be passed, unless such shall contain an expi*ess provision to the contrary. 
That proviso is reproduced in s. I of Act VIII of 1882. Accordingly, when an offence is punishable 
with imprisonment as well as fine, the imprisonment which can be awarded in default oi payment 
of fine where there is a substantive sentence of imprisonment is, unless the Act creating the offence 
contains an express provision to the contrary, limited by s. 65 of the Indian Penal Code to one- 
fourth the maximum fixed for the offence, and further by s, 32 of this Code to one-fourth the 
period of imprisonment which the Magistrate is competent to inflict as a substantive sentence, 
but where the offence is punishable with fine only, a scale varying with the amount of fine which 
can be imposed is fixed by s. 67 of the Indian Penal Code. The imprisonment under that section 
must now be simple — Act VIII of 1882, s. 3. Seo Erkp, v, Barba, I. L. R. 1 All. {F. B.) 461. 

Whore, however, the offence is punishable with both fine and imprisonment, and the sentence 
is one of tine only, the imprisonment in default of such fine is limited by ss. 64 and 65 of the 
Indian Penal Code and the powers of the Magistrate under this section. 

“ It may be admitted,” it was said, “ that in some few instances these sections (64, 65 and 67 of 
the Penal Code as originally enacted) work an anomaly in that when fine alone is imposed as tho 
punishment for an offence punishable with fine or imprisonment, or both, the term of imprison- 
ment to which an offender may be sentenced in default of payment of tho fine is less than could bo 
awarded in default of payment of a fine of equal amount imposed for an offence punishable with 
fine only. Thus if for affray, an offence punishable with imprisonment or fine, or both, an offender 
bo sentenced, under s. 160 of the Indian Penal Code, to a fine of Ks. 50, tho imprisonment which 
can be awarded in default is limited to one-fourth of a month, while if an owner of land be convict- 
ed under s. 154 of tho Indian Penal Code for omitting to give information of a riot, an offence 
punishable with fine only, and be sentenced to pav a fine of Rs. 50 only, he can be sentenced, in 
default of payment, to imprisonment for two montns” (but now, as already stated, such imi»rison- 
ment can only be simple — Act VIII of 1882, s. 3)— per Full Bench.— iiVnjo. v. Barba, I. L. R. 1 All. 461. 

Transportation cannot be imposed in default of payment of fine. — Kanhmsa v. Queen, I. L. R. 
5 Mad. 

Where prisoners were convicted of having commitod an offence punishable under s. 160 
of the Indian Penal Code, and were sentenced to jiay a fine of Rs. 25 each, or ip defaijt to 
be rigorously imprisoned for thirty days, the full term of imprisonment under the upection,— it 
was held that, having regard to the provisions of s. 309 of Act X of 1872, the sentence was legal. 
Tho final clause, however, of that section — which was as follows : “ Where a pei*son is sentenced to 
fine only, the Magistrate may award such term of impri«onment in default of payment of fine as is 
allowed by law, provided the amount does not exceed the Magistrate’s powers unclor this Act ” — 
has been omitted from the present Code. The Court said : — “It appears to the High Court, tliat 
tho proper construction of this clause (tho final clause of s. 309) is as follows : If imprisonment ami 
fine, and further imprisonment in default of payment of fine is the sentence, the imprisonment in 
default cannot exceed one-fourth of tho period of imprisonment which the Magistrate is competent 
to inflict for tho offence ; but if tlie sentence is fi.ne on\y, the imprisonment in default of payment 
may be the whole period of imprisonment which the Magistrate is competent to inflict for the 
offence.”— v. Muhamad Sahib, I. L. 11. 1 Mad. 277. That case has, however, been, though not 
expressly, overruled by E7tip, v. Barba, I. L. R. 1 All. (F, B.) 4G1. See Emp, v. Venkaiesagadu^ 
I. L. R. 10 Mad. 165. See also Kami Chand v. Einp,, Punjab Rec., 1885, p. 78. 

Where tho accused were sentenced by a Presidency Magistrate, under ss. 58 and 74 of tho 
Bengal Excise Act, to a fine of Rs. 200 each, in default to throe months’ imprisonment, and in 
addition to six months’ imprisonment, which was the maximum terra that could be awarded under 
8. 74, — it was hold, that the sentence of imprisonment was not in excess of the powers given to the 
Magistrate by s. 12 of Act IV of 1877, the imposition of the additional sentence of imprisonment 
not affecting the Magistrate’s power as regarded the original sentence under s. 58 . — Ham Ghander 
Shaw V. Emp,, I. L. R. 6 Cal. 575 : (S. C.) 8 0. L. R. 250. 

The following rules as to the discharge of prisoners confined in default of payment of a fine, 
on payment of such fine, are in force in the N.-W. Provinces ; — 

(1) In all cases in which any offender isl senteiice<l to imprisonment in default of fine, he may 
pay or cause to be paid to the jailor of the jail in which he shall bo so imprisoned tho sum mention- 
ed in the warrant of commitment, or any portion thereof, and the jailor shall receive tho same, and 
thereupon discharge such person, or make a deduction from the term of imprisonment proportion- 
ed to tlie amount paid, as the case may bo. 

(2) The jailor shall certify to the Court from which the warrant issued all payments of fines, 
and shall remit to the Court all sums received in payment of fines, and on full execution of the 
sentence he shall return the warrant to the Court as directed by law. — K.-W, P. Gazette, 1878, p. 570. 

Where a prisoner was sentenced to imprisonment and fine, and in default of payment of tho 
latter to a further term of imprisonment, and paid a portion of the fine, but, that fact not having 
been communicated to the jailor, undei’went the entire further term of imprisonment,— it was held 
that, under these circumstances, the Court had no power to order the fine to bo refunded. —Reg, v. 
Natha Mala, 4 Bom. H. C. R., Cr. Cas., 37. 

Sections 69 and 70 of the Penal Code provide ; — If, before the expiration of the terra of im- 
prisonment fixed in default of jiayment, such a proportion of the fine be paid or levied that the 
terra of imprisonment suffered in default of payment is not less than proportional to the part of 
the tine still unpaid, the imprisonment shall terminate. 

Illustration, 

A is sentenced to a fine of one hundred rupees, and to four months’ imprisonment in default 
of payment. Here, if seventy-five rupees of tho fine be paid or levied before tho expiration of one 
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month of the imprisonment, A will be discharged as soon as the first month has expired. If seventy- 
five rupees be paid or levied at the time of the expiration of the first month, or at any later time 
while A continues in imprisonment, A will be immediately discharged. If fifty rupees of the fine 
be paid or levied before the expiration of two months of the imprisonment, A will bo discharged 
as soon as the two months are completed. If fifty rupees l>e paid or levied at the time of the 
expiration of those two months, or at any later time while A continues in imprisonment, A will 
be immediately discbciged.— S. 69. 

The fine, or any part thereof which remains unpaid, may be levied at any time within six years 
after the passing of the sentence, and if, under the sentence, the offender be liable to imprisonment 
for a longer period than six years, then at any time previous to tin; expiration of that period ; and 
the death of the offender does not discharge from the liability any property which would, after his 
death, be legally liable for his debts.— S. 70. 

In cases of simple iiriprisonmont ordered as a process for enforcing the payment of a fine, the 
general rules of ss. 82 and ^1^3 are applicable, and the principle of s. (57 of the Penal Code as amend- 
ed by Act VIII of 1882, is unalfected by Chap. XXII, of this Code. See Emp. v. Asghar 

Ali, I. L. R. 6 All. 61. 

It is not illegal, it has been held, to impose solitary confinement in summary trials under Chap. 
XXII. Section 262, post, only limits the imprisonment to a term of three months. It does not 
interfere with a Court’s powers under s. 78 of the Penal Code to order solitary confinement, or 
with the similar powers given by s. 82 (o) of this Code. — Emp. v. Annu Khan, I. L. R. 6 All. 83. 


34 . The Court of ii District Miigi.stmte, specially empowered under section 

oO, may pass any sentence authorized by law, except 

tJtaDistelotM^lls'tratr of death or of transportation for a terra ex- 

eeeding seven years ; but any sentence of imprisonment 

for a term exceeding four years, and any sentenct^ of transportation, shall be 
subject to confirmation by the Sessions Judge. [Act X of 1886, 8. 2.] 


As to powers of District Magistrates in case of proceedings against European British subjects, 
see ST. 443, 441 and 446, post, as amended by ss. 3, 4 and 5 of Act III of 1884. Section 380, post^ 
deals with' Jio powers of a Sessions Judge to whom a sentence is submitted for confirmation. 


As to appeals, see s. 408, post. 

When a Deputy Commisrdoncr’s order requires the sanction of the Sessions Judge, the High 
Court has no jurisdiction to entertain an appeal from it until it is sanctioned — Reg. v. Sham Soon- 
(Ur Dass, 2.5 W. R. Cr. 18. 

The latter part of this section refers to oases inw^hich the sentence of imprisonment is a sentence 
of upwards of four years without reference to any adilitional sentence as to fine or whipping , — In 
re Shumsher Khan, I. L. R. 6 (Jal. 624. See Emp. v. Chettn, Punjab Kcc., 1889, p. 56. 

In the case of Emp. v. Parmanunl, 13 C. L. R. .375 : (S. C.) I. L. R. 10 Cal 85, where 
a Deputy Commissioner specially empowered under this section proceeded to try a charge, 
under s. 304 of the Indian Penal Code, of culpable homicide not amounting to murder, there 
being some evidence which would, if believeil, have supported a charge of murder, but wliich the 
Court did not consider sufficiently strong to warrant such a charge, the Sessions Judge, to whom 
the sentence was submitted for confirmation, referred the matter to the High Court to have the 
sentence sot aside and the Deputy Commissioner directed to commit the case to the Sessions. The 
High Court held that, having regard to the provisions of s. 209, post, whi(;h empowers a Magistrate 
holding an enquiry to try the (^asc himself if he thinks that only an offence within his jurisdiction 
has been committed, it w'as impossible to say that the Court had acted without jurisdiction, merely 
because there was some evidence which, if believed, w'ould Substantiate a charge of murder. Where 
there is such evidence, however, an officer cmijowered under this section incurs a gmve responsi- 
bility if he tries the case himself. See notes to s. 204, post. 

Confirmation by an additional Sessions Judge is not within the terms of the section.— .^Twnar 
V, Emp., Punjab Kec., 1884, p. 98. 

Under Punjab Reg. IV of 1887, Frontier Crimes, s. 7 (1), a sentence passed by a District 
Magistrate or additional District Magistrate in cases not punishable with death are not subject to 
confirmation. 


35 . When a person is convicted, at one trial, of two or more distinct 

Sentence in cases of 
conviction o f several 

offences at one trial. . . • . . - . 

wben consisting of imprisonment or transportation, to 
commence the one after the expiration of the other in such order as the Court 
may direct. 

It shall not be necessary for the Court, by reason only of the aggregate 
punishment for the several offences being in excess of the punishment which it 
is com])etent to inflict on conviction of a single offence, to send the offender for 
trial before a hiijher Court ; 


offences, the (burt may sentence him, for such offences, 
to the several punishments prescribed therefor which 
such (.^ourt is competent to inflict : such punishments. 
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Maximum 

punishment. 


term of 


Provided as follows : — 

sliall siicli person be sentenced to iin- 
prisoninent for a longer period than fourteen years ; 

(h) if the case is tried by a Magistrate (other than a Magistrate acting under 
section 34), the aggregate punishment shall not exceed twice the amount of punish- 
ment which he is, in the exercise of his ordinary jurisdiction, coTn])etent to inflict. 

For the purpose of confirmation or appeal, aggregated sentences passed 
under this section in case of convictions for several offences at one trial shall be 
deemed to be a single sentence. 


This section corresponds, with some slight verbal alterations, with s. 414 of Act X of 1872 (see 
also Act X of 1875, s. 109, and Act IV of 1877, s. 13). The words “ in such order as the Court 
may direct ” at the end of the first paragraph, are new. 

The last clause as to appeal is taken from the judgment of the Bombay High Court in the case 
of Meg V. Rama Bhiogowda, I. L. R. 1 Bom. 222 : cf. Reg, v. Gulam Abbaa, 12 JIoiii. H. C. R. 147, 
a case decided under s 403 of Act X of 1872 : and Emp, v. HaratVione Tamuli, 3C. L. R. 511. 

Splitting Offences A Magistrate is nor. entitled to split up an offence for tlie purpose of giving 
himself jurisdiction over the parts whicii he wmuld not have had over the whole, and thus deprive 
the prisoner of an appeal. v. Abdul Eurhn, I. L. R. 4 (^al. 18. 

Section 71 of the Indian Penal Code (A<rt XLV of 1860), as amended by Act VIII of 1882, s. 4, 
provides, that where anything which is an offence is made up of parts, any of wlii(di parts is itself 
an offence, the offender shall not be punished with the punisiinient of more than one of his offences, 
unless it be so expressly provided ; that where anything is an offciuje falling within two or more 
separate definitions of any law in force for the time being by which offences are defined or 
punished, or when several acts of which one or more than One would by itself or themselves con- 
stitute an offence constitute when combined a different offenc the offender shall not be punished 
with a more severe punishment than the Court which tries him could award for any one of such 
offences. See Reg. v. Ahdool Azeez, 7 W. R. Cr. 59 : Emp. v. Fir Mahomed, I. L. R. 10 Bom. 254. 

The direction that a sentence of imprisonment in one case is to run from tllfe datetrf the 
expiration of the sentence in a previous case should appear in the body of the sentoncef^nd should 
also be inserted in the warrant.— H. C, Fro., 2'Ard December 1873 ; Weir, p. 16. 

This section, like s. 314 of Act X of 1872, does not embrace the case of sej>arate trials held on 
the same day for separate offences committed by the same person, but has referciuie only to the con- 
viction of the accused person of two or more offences at one trial. - Mad. //. (1. Fro., 5th June 1879. 

Whei’c a person who has been ‘ previously convicted ’ is convi(!tcd at one time of two or more 
offences, he may be punished with one, but ordy one, wbipjnng in addition to any other punishment 
to which under this section he may be liable . — Nassir v. Chunde.r, 9 W. R. ( h*. 41, But whore 
a person who has not been ‘ previously convicted ’ is corjvicted at one time of two or more offences 
it is illegal to sentence him to whipping for one of those offonctis in addition to imprisonment or 
fine for the other or others; but it is not illegal to scnience him to one wliip})ing in lieu of all 
other punishments. — Ibid. Sec also Rutton Bewa v, Jiuhur, 14 W. R. Cr. 7, and Reg. v. Kantiram 
and Meekeer, 1 W. R. Cr. 24. 

Where a person is convicted in two cases by two different tribunals, and on appeal the convic- 
tion in the first case is set aside, the imprisonment undergone should be reckoned as imprisonment 
under the sentence passed on the second conviction. — Mad. IJ. 0. Fro., 15th February 1879. 


It should be borne in mind that, under s. ‘2^13, for every distinct offence of which any person 
is accused, there must he a separate charge, and every siich charge must be tried soi)arate]y except 
in the cases mentioned in ss. 234, 23;if 236 and 239. See the notes to s. 233 and to the sections 
referred to therein. 


Where a person who is accused of several offences of the same kind is tried for each of such 
offences separately by a Magistrate, the aggregate punishment whicli such Magistrate can inflict on 
him, in respect of such offence, is not limited to twice the amount which he is by liis ordinary juris- 
diction competent to inflict, but such Magistrate can inflict on him for each offence the punishment 
whieli he is by his ordinary jurisdiction competent to inflict . — In re Danlatia, I. L, R. 3 All. .305 
(Full Bench). There a person accused of theft on the 1st August, and of house-breaking by night 
in order to steal on the 2ud August, both offences involving a stealing from the same person, was 
charged and tried by a Magistrate of the first class at the same time for siufli offences, and sen- 
tenced to rigorous imprisonment for two years for each of such offences. The Full Bench held, 
that the joinder of the charges was regular under s. 453 of A(!t X of 1872 (s. 21M of this Code), 
and that the punishment was within the limits prescribed by s. 314. 

^ In (Calcutta in a recent ease it has been held by a Full Bench (Tottenham J., dissenting) over- 
ruling A Sircar v. Emp., I. L. R. 11 Cal. 1^9, that separate sentences passed upon persons 

for the offences of rioting and grievous hurt are not legal when it is found that such ixirsons indivi- 
dually did not commit any act which aniounte<l to voluntarily causing giicvous hurt, but were 
guilty of that offence only under s. 149 of the Renal Code . — NUiuoneij Jbxldur v. Enijt., I. L. R, 
16 Cal. 442 (F. B.)-Sec Reg. v. Durzoolla, 9 W. R. Cr. 33: (lueen v. Diua Sheikh, 10 W. R. Cr. 
6.3 : Queen v. Shahahut Sheikh, 13 W. R. Cr. 42 : and Emp. v. Jubdar Kazi, I. L. R. 6 Cal. 718 : 
(S. C.) 8 C. L. R. 390. 

In Emp. V. Ram Partah, I. L. R. 6 All. 121, Strakjht, J., bad come to a similar decision, 
but that was dissented from by Brodhukst, J,, in Emp. v. Dnngar Singh. I. L. R. 7 All. 29; by 
Edge, C. J., and Brodhurst, J., in Emp. v. BUheshur, I. L. R. 9 All. (145, and by MAHMOor>, 
J., in Emp. v. Wuzir Jan, I. L. R. 10 All. 58. Subsequently Straight and Brodhurst, JJ., 
held that under ss. 35 and 235 of the Code of Criminal Procedure a Magistrate might legally pass 
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a sepamte sentence of 2 years’ rigorous imprisonment and fine under each of the ss. 379 or 380 and 
r>/54 of the Penal Code for house-breaking in order to the commission of theft and theft, the two 
offences forming part of the same transaction and being tried together. — Emp. v. Zor Singh. I, L. R. 

10 All. 146. 

In Madras sentences under s. 457 of the Penal Code of house-breaking by night in order to 
commit an offence (mischief and assault) and also under sections 426 and ^2 for he offences of 
mischief and assault, the offences forming one transaction were held to be legal. — Emp, v. Nirichan, 
I. L. R. 12 Mad. 36. 

So in Bombay sentences for house-breaking by night with intent to commit theft and for theft 
in a dwelling-house— the two offences being part of the same traifsaction — were held to be legal. — 
Emp. V. Sukharam Bhau, I, L*. R. 10 Bom. 4^. 

A conviction under the Indian Penal Code, and also under a special law, is illegal. 

V. Hussain Aliy 5 All. H. 0. R. 49. 


It is an irregularity on the part of an Assistant Judge not to pass a separate sentence for 
each offence of which a prisoner has been found guilty, but it is not in itself an error of defect 
in consequence of which the High Court can reverse or alter the sentence. — Meg. v, Vinayek 
Trimbaky 2 Bom. H. C. R. 414 : Reg. v. Murar TrikatUy 5 Bom. H, C. R. Cr. 3 : Emp. v. Wuzir 
Jan, I. L. R. 10 All. 58. 


A person convicted of an offence after a previous conviction is not convicted of distinct 
offences within the meaning of the section. — Emp. v. Khulak, I. B. R. II All. 3^. 

Under this section sentences of imprisonment cannot bo passed so as to run concurrently. — 
Em}^. V. Wuzir Jaw, I. L. R. 10 All. 58. — Emp. v. Mir Mahomed, 1. L. R. 10 Bom. 254. 

C. — Ordinary and Additional Fmoers. 

36 . All District Magistrates, SubJi visional Magistrates and Magistrates 

of the first, second and third classes have the powers 
Ordinary powers of laereinafter respectively conferred npon them and 
ag s ra es. Specified in the third Schedule. Such powers are called 

“ ordinary powers.” 

The oithnary powers of Magistrates of all classes were described in ss. 22, 24, 26, 28 and 3D 
of Act X of 1872. These powers are now specified in Schedule III of this Code. 

As to powers of Magistrates in Upper Burmah see Reg. VII of 1886, Schedules VI and XXII. 

Criminal cases in the Punjab against European or Native soldiers can only be taken up by 
Magistrates of the first class.— Punjab Gazette, 1880, Part III, p. 77. 

Upper Burmah For powers of Magistrates in Upper Burmah (except the Shan States) See 
Reg. V of 1892, Sched. (IV) set out in Appendix. 


37 . In addition to his ordinary powers any Subdivisional Magistrate or 

any Magistrate of the first, second or third class may 
Additional powers invested by the Local Government or the District 

trates. Magistrate, as the case may be, witn any powers speci- 

fied in the fourth Schedule as powers with which he 
may be invested by the Local Government or the District Magistrate. 


The power of the Local Government to invest Magistrates of the first, second, or third class 
with special powers was conferred by ss. 23, 25, 27 and 29 of Act X of 1872. The additional powers 
with which Mofiissil Magistrates may bo invested are now specified in Schedule IV to the Code. 

In the Punjab, Magistrates conferring powers on their subordinates should report to the Chief 
Court . — Punjab Gazette, 1873, p. 75. 

Under the authority vested in him by s. 29 of Act X of 1872, the Governor of Madras was 
pleased to confer on every Magistrate of a district, exercising the powera of a Magistrate of the 
first class, the power of summaiy tidals which was vested in the Magistrate of the District by s. 222 
(s. 263 of this Code) of the same Act. —Madras Gazette, 1874, p. 1182. 

As to power of the Local Government to confer magisterial powers on Police-officers in the 
Salween and Arakan Hill Districts, see Act XI of 1889, s. 101. 

Upper Burmah : — For powers of Magistrates in Upper Bunjaah (except the Shan States) See 
Reg. V of 1892, Sched. (IV) set out in Appendix. 


38 . The power conferred on the District Magistrate by section 37 shall 

Control of District exercised, subject to the control of the Local Gov- 
Magistrates* investing ernmeiit, 
power. 


39 . 

Mode of 
powers. 


D . — Con ferment y Continuance., and Cancellation of Powers, 

In conferring powers under this Code, the Local Government may 
by order empower persons specially by name or in virtue 
conferring their office, or classes of officials generally by their 
official titles. 
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Every snch order shall take effect from the date on which it is communi- 
cated to the person so empowered. 

The first paragraph of this section corresponds with s. 43 of Act X of 1872, The last para- 
graph is new. See In re Maho^tned Ishah^ I. L. R. 6 Cal. 476. 

The persons holding the office of Cantonment Magistrate at Mhow, Morar, Nowgong and 
Neemuch were, under s. 43 of Act X of 1872, invested with the powers of a Magistrate of the 
District within the limits of their respective Cantonments . — Gazette of India^ 1875, p. 198. 

On the 8th August 1884, a Magistrate of the second class began an enquiry in a case in which 
several persons were accused of rioting and of voluntarily causing grievous hurt. On the 6th 
September, the powers of a Magistrate of the first class were conferred on the Magistrate by an 
order of Government, which was communicated to him on the 8th September. On the 9th Sep- 
tember, the case for the prosecution having closed, the Magistrate framed charges against each of 
the accused under ss. 323 and 325 of the Penal Code, recorded the statements of the accused and 
the evidence for the defence, and, on the 10th September, convicted the accused of all the charges, 
passing upon each of them, in respect of each charge, sentences which he could pass as a Magistrate 
of the first class, but could not nave passed as a Magistrate of the second class. On appeal, the 
Sessions Judge, on the ground that the prisoners had committed, the offence described in s. 148 of 
the Penal Code, held that the sentences passed by the Magistrate were illegal as being inconsistent 
with the provisions of s. 71 of the Penal Code, x^aragraphs 2 and 4 ; and he accordingly reduced the 
sentences of imprisonment, which the Magisti-ate nad passed, to the maximum of imprisonment 
which the Magistrate could have inflicted under s. 148. It was held by the Full Bench (Petheram, 
C. J., and Brodhurst, J., dissenting) that the sentences passed by the Magistrate were legal. 

Oldfield, Mahmood, and Duthoit, JJ., held that, with reference to the terms of s. 39 of 
the Criminal Procedure Code, a Magistato of the second class who had begun a trial as such and 
continued it in the same capacity up to the passing of sentence, and who, prior to passing sentence, 
liad been invested with the powers of a Magistrate of the first class, was competent to pass sentence 
in the case as a Magistrate of the first class ; while Petheram, C. J., considered that a case must 
be taken to be tried upon the day the trial commences ; that, for all the purposes of tho trial, the 
Magistrate in this case retained tho status of a Magistrate of the second class ; and that he was 
therefore not competent to pass sentence as a Magistrate of tho first class,— v. Pershad^ 
I, L. R. 7 All. (F. B.) 414. 


40 . Whenever any person holding an office in the service of Govern- 
ment, who has been invested with any j)owers under this 
Code throudiout any local area, is tj’ansferred to an 
equal or higher omce ot the same nature witlim a like 
local area under the same Local Government, he shall, unless the Local Govern- 
ment otherwise directs, or has otherwise dii’ected, continue to exercise the same 
powers in the local area to whicli he is so transferred. 


This section corresponds with s. 56 of Act X of 1872. The words ‘ throughout any local area’ 
have been added in order to show that powers conferred by one Local Government do not accom- 
pany an officer when he is transferred to a x>rovince under another Local Government. This altera- 
tion was made in consequence of the decision in the case of Re Pursooram Borooahf I, L. R. 2 
Cal. 117. There the petitioner had been convicted by Mr. Carney, tho Assistant Commissioner 
of Kamroop, in the exercise of a summary jurisdiction under s. 222 of Act X of 1872. Mr. Carnegy 
was, in the year 1872, in charge of tho Jorehaut Division, in the district of Seebsaugor, ‘ with first 
class powers and powers under s. 222 ^f the Act.’ In 1874, he proceeded on furlough to England, 
and on his return, in 1875, was ‘ posted ’ to the district of Kamroop, and invested with the powers 
of a Magistrate of the first class. It was held that s. 56 did not apply, and that Mr. Carnegy had 
no summary jurisdiction in Kamroop. Sec Bisheshar Nath v. Emp.^ Punjab Rec., 1884, p. 20. 

Where a Magistrate was appointed to a certain district, and subsequently was appointed to 
another district, “on being relieved,” and after being relieved, passed sentence in a pending case, — 
it was held that, as soon as ho was relieved, he could exercise no jurisdiction, and his sentence 
was set aside. — Emp, v. Anand Sarup, I. L. R. 3 All. (F. B.) 563. 

Where a Subdiegistrar invested with magisterial powers with reference to offences under Act 
XXIV of 1859 was transferred from the place where he was officiating at the time he was so invest- 
ed to another place and there took on his file and tried certain cases, the High Court declined to 
quash his proceedings. — Enijy. v. Viranna, I. L. R. 15 Mad. 132. 

In the case of Emp, v. Per shad, I. L. R. 7 All. 414, when a Magistrate of the second class had 
begun a trial and had continued it in tho same capacity up to the passing of sentence and prior 
to passing sentence had been invested with the powers of a Magistrate of tho first class, it was held by 
Oldfield, Mahmood, and Dhthoit, JJ., (Petheram, C. J., and Brodhurst, J., dissenting) 
that he was competent to pass sentence in tho case as a Magistrate of the first class. 


41 . The Local Government may withdiaw any powers conferred under 
Powers may be can- this Cvode on any person by it ov by any officer subordi- 

natc to it. 
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PART HI. 

GENERAL PROVISIONS. 


CHAPTER IV. 

Of Aid and Information to the Magistrates, the Police, and 

Persons Making Arrests. " 

42 . Every person is bound to assist a Magistrate or Police-officer reason- 

ably demanding his aid, whether within or without the 

MtSStSatS«d°p“ioe.* Presidency-towns ^ v u 

(a) in the taking oi any other person whom such 

Magistrate or Police-officer is authorized to arrest ; 

(b) in the prevention of a breach of the peace, or of any injury attempted 
to be committed to any railway, canal, telegraph or public property ; or 

(c) in the suppression of a riot or an affray. 

As to the dispersion of unlawful assemblies, see ss. 127 to 132, infra. 

Clause (a). Under s. 187 of the Indian Penal Code the intentional omission to assist a public ser- 
vant in the execution of his public duty is punishable with simple imprisonment for a term which 
may extend to one month, or with tine which may extend to two hundred rupees, or with both ; and 
if such assistance be demanded for the purpose of executing process, preventing the commission 
of an oflFence, suppressing a riot or affray, or of apprehending a person charged with a guilty know- 
ledge of an offence, or of having escaped from lawful custody, the penalties may extend to simple 
imprisonment for six months, or fine of one hundred rupees, or both. 

As tp the right of private defence, see Penal Code, s. 99. 

Clause (^b). 'Whoever knowingly joins, or continues in, an assembly of five or more persons likely 
to cause a disturbance of the public peace, after such assembly has been lawfully comraande<l to 
disperse, shall be punished with imprisonment of either description for a term which may extend to 
six months, or with fine, or with both. 

Explanation.— li the assembly is an unlawful assembly within the meaning of s. 141, the offender 
will be punishable under s. 145 . — Penal Code^ s. 151. 

Clause [c). Whenever force or violence is used by an unlawful assembly, or by any member 
thereof, in prosecution of the common object of such assembly, every member of such assembly is 
guilty of the offence of rioting . — Penal Code^ s. 146. 

When two or more persons, by fighting in a public place, disturb the public place, they are said 
to * commit an affray .*— Codej s. 159. 

See, as to the liabilities of the owners or occupiers of land, and their agents, on which unlawful 
assemblies are held or riots committed . — Penal Code^ ss, 154, 155 and 156. 

Where a Magistrate directed a landholder to find a clue in a case of theft within fifteen days 
and to assist the police, it was held, that the order was not authorized by ss. 90 and 91 of Act X of 
1872 (ss. 45 and 42 of this Act.) — Emp, v. Bakhshi Baniy I, L. R. 3 All. 201. 

43 . When a warrant is directed to a person other than a Police-officer, 
Aid to person other ^^7 other person may aid in the execution of such war- 
rant, if the person to whom the warrant isdirected be 


person 
than Police-officer 
outlnff warrant. 


exe- 


near at hand and acting in the execution of the warrant. 


This section does not impose any obligation on the public to aid in the execution of a warrant, 
but indemnifies any person who gives the person executing the warrant any assistance. As to when 
persons are bound to give assistance to Magistrates and Police, see the preceding section. 

A warrant may be directed by a District Magistrate or Subdivisional Magistrate to any land- 
holder, farmer, or manager of land within the district or subdivision. — S, 78, post. 

Where a warrant is directed to any Police-officer, it may also be executed by any other Police- 
officer whose name is endorsed upon the warrant by the officer to whom it is endorsed or directed. — 
S, 79, post, 

44 . Every person, whether within or without the Presidency-towns, aware 
to give in- the commission of, or of the intention of any other 


Public 

formation of certain person to commit, any offence punishable under the 
offences. following sections of the Indian Penal Code (namely), 

121, 121A, 122, 123, 124, 124A, 125, 126, 130, 302, 303, 304, 382, 392, 393, 
394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 456, 457, 458, 459, and 
460, shall, in the absence of reasonable excuse, the burden of proving which 
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shall lie upon the person so aware, forthwith give information to the nearest 
Magistrate or Police-officer of such commission or intention. 

The offences enumerated In this section arc the same as those enumerated in s. 89 of Act X 
of 1872. That section imposed the obligation of giving information upon persons aware of the 
commission of the offences 8pecifie<i. This section, it will be seen, goes further, and imposes that 
obligation on persons aware of the intention to commit any such offences, and the information is 
to be given ‘forthwith.’ See also Act IV of 1877, s 4(5. 

The following are the offences of which information must be given : 

Offences against the State, 

121. Waging or attempting to wage war, or abetting the waging of war, against the Queen. 

121 A. Conspiracy to commit offences punishable by the preceding section. 

122. Collecting arms, etc., with the intention of waging war against the Queen. 

128. Concealing with intent to facilitate a design to wage war. 

124. Assaulting the Governor General, the Governor of any Presidency, a Lieutenant-Gov- 
ernor or a Member of Council, with intent to compel or restrain the exercise of any lawful power. 

124A. Exciting disaffection. 

125. Waging war against any Asiatic power in alliance with the Queen. 

126. Committing depredation in the territories of any power at peace with the Queen. 

130. Aiding escape of, or rescuing or harbouring, a prisoner of State or War. 

Offences affecting the Human Body, 

302. Murder. 

303. Murder by a life-convict. 

304. Culpable homicide not amounting to murder. 

Offences against Property, 

382. Theft after preparation made for causing death or hurt, in order to the committing of the 
theft. 

392. Robbery. 

393. Attempt to commit robbery. 

394. Voluntarily causing hurt in committing robbery. 

395. Dacoity. , 

396. Dacoity with murder. ^ * 

397. Robbery or dacoity with attempt to cause death or grievous hurt, 

398. Attempt to commit robbery or diicoity when armed with deadly weapon, 

399. Making prei)aration to (jonimit dacoity. 

402. Assembling for purpose of committing dacoity. 

435. Mischief by fire or explosive substance with intent to cause damage to the amount of 
Rs. 100. 

4^16. Mischief by 6 re or explosive substance with intent to destroj^ a house, &c. 

449. House-trespass in order to the commission of an offence punishable with death. 

450. House-trespass in order to the commission of an offence punishable with transportation 
for life. 

456. Lurking house-trespass or house breaking by night. 

457. Lurking house trespass or house-breaking by night, in order to the commission of an 
offence punishable with imprisonment. 

458. Lurking house-trespass or house-breaking by night, after preparation made for causing 
hurt to any person. 

459. Grievous hurt caused whilst committing lurking house-trespass or house-breaking. 

460. Bein" jointly concerned in committing lurking house-trespass by night, or house breaking 
in the course of the commission of which offence death or grievous hurt is caused or attempted. 

Whenever any unlawful assembly^Or riot takes place, the owner or occupier of the land upon 
which such unlawful assemblv is held, or such riot is committed, and any person having or claim- 
ing an interest in such land, shall be punishable with fine not exceeding one thousand rupees, if he 
or his agent or manager, knowing that such offence is being or has been committed, or having 
reason to believe it is likely to be committed, do not give the earliest notice thereof in his or their 
power to the principal officer at the nearest police-station, and do not, in the case of his or their 
having reason to believe that it was about to be committed, use all lawful means in his or their 
power to prevent it, and in the event of its taking place, do not use all lawful means in his or their 
power to disperse or suppress the riot or unlawful assembly. — Indian Penal CodCy s, 1^. 

Under s. 176 of the Indian Penal Code, the omission to give notice or information to a public 
servant by a person legally bound to give notice or information is punishable. So the intentional 
omission to give information of an offence, by a person bound to give such information, is punish- 
able under s. 202. 

As to what is an offence, see s, 40 of the Penal Code as amended by Act XXVII of 1870 and by 
Act X of 1886. 


45 . Every village headman, village watchman, village police-officer, 
village headmen, owner or occupier of land, and the agent of any such 
landholders and others owner or occupier, and every officer employed in the 
bound to report certain collection of revenue or rent of land on the part of 

Government or the Court of Wards, shall forthwith 
communicate to the nearest Magistrate, or to the officer in charge of the nearest 
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Police-station, whichever is the nearer, any information which he may obtain 
respecting — 

(a) the permanent or temporary residence of any notorious receiver or ven- 
dor of stolen property in any village of which he is headman, watchman or 
Police-ofl&cer, or in which he owns or occupies land, or is agent, or collects 
revenue or rent ; 

(1)) the resort to any place within, or the passage through, such village, 
or any person whom he knows, or reasonably suspects, to be a thug, robber, 
escaped convict or proclaimed oflFender ; 

(c) the commission of, or intention to commit, any non-bailable offence in 
or near such village ; 

(d) the occurrence therein of any sudden or unnatural death or of any 
death under suspicious circumstances. 

Explanation. — In this section ‘ village ’ includes village lands. 

This section corresponds substantially with s. 90 of Act X of 1872. The duties Imposed by it 
have been extended to villa^^e Police-officers. Further, the section has been extended to escaped 
convicts or proclaimed offenders, and (to provide for villages in hill passes through which bands of 
dacoits habitually proceed) also to cases where the criminal merely goes through the village. 

Upper Burmah. — In Upper Burmah by s. 4 of Reg. XI V of 1887 the following is substituted 
for 8. 45 of the Criminal Procedure Code : — 

“45. A headman appointed under the Upper Burmah Village Regulation 1887 shall forth- 
with communicate to the nearest Magistrate or to the officer in charge of the nearest Police-station 
or military post whichever is the nearer any information which he may obtain respecting — 

(a) the permanent or tempoi'ary residence of any notorious receiver or vendor of stolen pro- 
perty iR. his village ; 

{b) the report to any place within, or the passage through, his village of any person whom he 
knows or reasonably suspects to be a dacoit robber, es(;aped convict or proclaimed offender ; 

(c) the commission of or attempt or intention to commit within his village any of the following 
offences, namely : — 

( i ) Murder. 

( a ) Culpable homicide not amounting to murder. 

(/fi) Dacoity. 
iiv) Robbery. 

( V ) Offence against the Indian Arms Act, 1878, and 

Ivi) Any other offence respecting which the Deputy Commissioner by general or special order 
made with the previous sanction of the Commissioner directs him to communicate information : 

{{1) the occurrence in his village of any sudden or unnatural death or of any death under 
suspicious circumstances. 

Explanation. — In this section “village” has the meaning assigned to the word in the Upper 
Burma Village Regulation, 1887.” 

Section 5 of the same Regulation lays down the duties of the headmen of villages. 

Lower Burmah. — Similar provisions are made for Lower Burmah by ss. Sand 6 of Act III of 1889. 

Residence in a dwelling-house belonging to another is not occupation of land within the mean- 
ing of the section. — In re Mudfioosoodun Chuckerhatty^ 23 W. 'R. Cr. 60. 

The words “ owner or occupier of land,” it has been held in Madras, do not apply to the owner 
or occupier of a house in a village. — Emp. v. Achutha^ I. L. R. 12 Mad. 92. Section 90 of Act X 
of 1872 provided, that “ every owner or occupier of land, or the agent of any such owner or occu- 
pier,” should report. The present section, it will bo seen, provides that the owner, &c., and his 
agent shall report. This alteration was made in consequence of the doubt raised in the case of 
Emp. V. Achiraj Lall, I. L. R. 4 Cal. 60.3 : (S. C.) 3 C. L. R. 87, as to whether an agent was 
bound to give any information except in the case mentioned in the last clause, viz.y of a sudden 
or unnatural death. This clause has been altered, and information must now be given, not only 
of sudden or unnatural deaths, but of deaths under suspicious circumstances. The duty of giving 
such information arises only when the death takes place at or near the village where the person 
bound to give the information resides.— /w re Mudhoosoodun Chuckerbutty , 23 W. R. Cr. 60. A 
I ka^nchi^is not an ‘ agent ’ within the meaning of this section. A‘dewan^ may be an * agent ^ 
if his master is absent ; but the provisions of the section do not apply to a dewan who is acting 
only under the orders of his re.sident master. — Emp. v. Anhiru/) Lall, I. L. R. 4 Cal. 603 : 
(S. O.) 3 C. L. R. 87. And a village accountant and village Munsif’s peon do not come within the 
clauses of persons bound to give information. — /m re Raminihi Nayar, I. L. R. 1 Mad. 266. 

The liability of the resident agent of an owner arises, when the owner is not resident, and has 
no personal knowledge of the fact required to be reported. Where the owner has such knowledge, 
the liability attaches to him.— -Zu re Mudhoosoodun Chuckerhutty, 23 W. R. Cr. 60. 

In Calcutta and Bombay it has been held that the provisions of the section should not be put in 
force af^inst one who has omitted to give information to the Police of an otfence having been com- 
mitted in cases where the Police have actually obtained such information from other sources. — 
Etnp. V. Saefii Bhman Chuckrabutty, I. L. R. 4 Cal. 6^ : In re Pandya^ I* L. R. 7 M^d, 436. 
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In order to support a conviction for not having: given information under this section, it must 
appear what the otfence is as to the commission of which the a»ccused wilfully omitted to give 
irdormation ; that the specified otfeiioe was in fact committed by some one ; and that the accused 
knew of its having been committed.-— v. Ahmed Aliy 22 W, R. Or. 42. 

Section 21 of the Criminal Tribes Act (XXVII of 1871) provides, that it shall be the duty of 
evei'y village headman and village watchman in a village in which any persons belonging to a tribe, 
class Or gang, which has been declared criminal, reside, and of every owner or occupier of land 
on which any such persons reside, to give the earliest information in his power at the nearest 
Police-station of — 

(1) the failure of any such person to appear and give information, as direct.cd in section eight ; 

(2) the departure of any such person from such village, or from such land (as the case may be), 
and it shall be the duty of every village headman and village watchman in a village, and of every 
owner or occupier of land, to give the earliest information in his power at the nearest Police- 
station of the arrival at such village, or on such land (as the case may be) of any pci’sons who may 
reasonably be suspected of belonging to any such tribe, class, or gang. 

Section 22 or the same Act makes a person neglecting to give information punishable under 
s. 176 of the Indian Penal Code. 

Section 176 of the Indian Penal Code provide.s punishment for the intentional omission to 
give notice or information to a public servant by a person legally bound to give notice or informar- 
tion. Section 177 of the same Code deals with the punishment for knowingly furnishing false 
information. See In re Pandya Nayaky I. L. 11. 7 Mad. 436. 

In the case of Matitki Misser v. Emp , I. L. R. 11 Cal. 619, it was held by Prinskp and 
Macphkhson, JJ., that it was not necessary, in order to support a conviction under s. 176 of the 
Indian Penal Code against a person falling within the provisions of this section of the Criminal 
Procedure Code for not giving information of an occurrence falling under cl. {d) of that section, 
to show that the death actually occurred on the land, when the circumstances disclosed showed 
that a body had been found under circumstances denoting that the death was sudden, unnatural 
or suspicious, the finding of the body being a fact from which a Court might reasonably infer, in 
the ansenco of evidence to the contrary, that the death took place there. Mitter, J., dissented 
from the judgment of these learned Judges, considering it was necessary to secure a conviction to 
prove that the death took place or occurred in the village or the land of the accused, and that the 
finding of a body there did not of itself afford that proof. See E^np, v, Ahdul L. R. 3 

All. 279 : Queen v. Hardut SurmUy 8 W. R. Cr. 68. 


CJHAPTER V. 


Of Arrest, Escape, and Retaking.* 


A. — Arrest generally. 

46 . In making an arrest, the Police-officer or other person making tho 

same shall actually touch or confine tho body of the 
Arrest how made. , i 1 i i ai i i j 

person to be arrested, unless there be a submission to 

the custody by word or action. 

If such person forcibly resists the endeavour to arrest him, or attempts to 

evade the arrest, such Police-officer or other person may 
use sill means necessary to effect the arrest. 

Nothing in this section gives a right to cause the death 
of a person who is not accused of an offence punishable with death, or with trans- 
portation for life. 


endeavour 


Tho first paragraph of this section is the same as s. 177 of Act X of 1872. The second 
corresponds to a certain extent with s. 178 of the same Act. The use of necessary means to effect 
the arrest has been extended to meet the case of attempts to evade arrest. 

Presidency Towns. — In Calcutta the powers of the Police to make arrests and their procedure in 
making arrests, if the sections in this Chapter other than ss. 64, 55 and 56 do not apply, are regu- 
lated by these sections and by the 3rd column of Schedule II of this Code and by Act I V of 1866, as 
amended by subsequent Acts. Section 13 of that Act provides that every member of the Police force 
on enrolment shall receive a certificate by virtue of which he shall be vested with the powers, func- 
tions and privileges of a constable. The powers, functions and privileges of a constable are not 
defined, and the words Constable or Police-officer are apparently used as synonymous throughout the 
Act, see ss, 19, 20 and 21. Section 72, as amended by Act II (Ben.) I of 1886, s. 4, empowers any 
Police-of&oer without a warrant to arrest any person committing in his view any of the offences de 
scribed or referred to in the Act, if the name and address of such person be unknown to such Police 


* In the absence of any specific provision to the contrary, nothing in this Code applies to the 
Police in the towns of Calcutta and Bombay — s. 1, supra. 

Having regard to the fact that ss. 64, 55 and 56 in the Chapter are made specifically to 
apply to the Police in these towns, it may well be doubted whether the other sections, which are 
for the most part directory, apply to the Police there. The 3rd column of Schedule II as to arrest- 
ing with or without warrant applies to the Police in Calcutta and Bombay. 
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officer and cannot be ascertained by him th>^n and there. Section 73, which dealt with the power of 
Police-officers to take into custody without warrant persons charged with agffiuvated assault recently 
committed, has been repe.aled by Act IV of 1877. Sections 74—77 deal with the procedure to be 
followed on makings' arrests. 

Section 54 specifically gives the Police in Calcutta and Bombay power to arrest in certain cases 
without Warrant, but it may be quostiom d whether the Police in these towns have the power which 
is vested in the Police in the mofussil by s. 48 to break open doors and enter zenanas in order to 
affect arrests. The Legislature not having, in regard to the Police in Calcutta and Bombay, made 
provision for the breaking open of doors and entering zenanas, a* in the case of the Police else- 
where, it may be that the Police in those towns are unrestricted in the exercise of the power which 
is given to them to arrest without warrant in cognizable cases and with warrant in other cases. 

In Madras the Police are regulated by Act VIII (Mad.) of 1807 in Bombay by Act XIII of 
1856 as amended by Act XLVIII of 1800 and Bombay Acts I of 1872, II of 1879 and IV of 1882, and 
under these their powers are practically the same as the powers of the Calcutta Police under Act 
IV of 1866 as amended by subsequent Acts. 

There is no right of private defence against an act, which does not reasonably cause the appre- 
hension of death or of grievous hurt, if done or attempted to be done by a public servant or by his di- 
rection acting in good faith under colour of his office, though that act may not be strictly justifiable 
by law ; but a person is not deprived of the right of private defence against an act done or attempted 
to be done by a public servant as such, unless ho knows or has reason to believe that the person doing 
the act is such public servant ; nor is he deprived of the right of private defence against an act done or 
attempted to be done by the dii*ection of a public servant, unless ho knows, or has reason to believe, 
that the person doing the act is acting by such direction, or unless such person states the authority 
under which he acts, or, if he has authority in writing, produces such authority, if demanded. — 
PerMLl Code^ 8. 99. 

In making the arrest under a warrant, the Police-officer or other person executing the warrant, 
must notify the substance of the warrant to the person to be arrested, and, if required, must show 
him the warrant. — S. 80, infra. See Emp. v. Amer Eath, I. L. R. 5 All. 318. 

Resistance or obstruction by a person to the lawful apprehension of himself or of another, are 
punishable under ss. 224 and 225 of the Indian Penal Code. 

In the case of Codd v. Cabe^ 45 L. J., Mag. Oa. 101 ; L. R., 1 Exch. Div. 352 ; 4 L. J. 453 ; 13 
Cox, 0. G^', 202 — a warrant had been issued, addressed to all Police-officers of Devon for the ar- 
rest of C for ti^pass in pursuit of conies. It was held that C was justified in resisting a constable 
who attempted to arrest him without having the warrant in his possession, although it was not 
shown that the production of the warrant was required by C. The case was appealed, and it was 
held that a person against whom a warrant has been issued for an otfence less tluin felony (all Police- 
officers being empowered to arrest without warrant in case of felony), cannot be arrested by a 
constable who has not the warrant in his possession at the time of the arrest. See Emp. v. Amer 
Nath. I. L. R. 5 All. 318. 

Where a Police-officer makes an arrest in a case in which he is not authorized to arrest without 
a warrant, or where a warrant has been issued and ho makes the arrest without having the warrant 
in his possession (s. 80, post), it would seem he might be charged under s. 342 of the Indian Penal 
Code with wrongful confinement. But see Reg. v. Budrool Hossein, 24 W. R. Cr. 51, which, 
however, is a case in which it does not appear from the repoi*t whether the person arrested was 
charged with an offence for which he couhi not be arrested without a warrant. 

47 . If any person acting under a warrant of arrest, or any Police- 

officer having authority to arrest, lias reason to believe 
that the person to be arrested has entered into, or is 
within, any place, the pe^son residing in, or being in 
charge of, such place shall, on demand of such person 
acting as aforesaid or such Police-officer, allow him free ingress thereto, and 
afford all reasonable facilities for a search therein. 


Search of place en- 
tered by person sought 
to be arrested. 


As to resistance to lawful authority, see Penal Code, ss. 183, 184 ; as to obstructing a public 
servant, ss. 186 and 187 ; as to harbouring an offender, ss. 212 and 216; and as to a persoti resisting 
or obstructing the lawful apprehension of himself or of another person, s. 225 of that Code. 

Presidency Towns . — See note to preceding section under this heading. 

A person, though not a Police-officer, having power to arrest and not acting under a warrant, 
may pursue and arrest a person escaping from legal custody.— 66 and 67, post. 


48 . If ingress to such place cannot be obtained under section 47, it shall 

be lawful, in any case, for a person actinix under a war- 

Procedure where in- i. i • • i i i~ i , 

ffress not obtainable. rant, ana in any case in which a warrant may issue, but 

cannot be obtained without affording the person to be 
arrested an opportunity of escape, for a Police-officer, to enter such place and 
search therein, and 

in order to effect an entrance into such place, to break open any outer 
inner door or window of any house or place, whether that of the person to be 
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arrested or of any other person, if, after notification of his anthority and purpose 
and demand of admittance duly made, he cannot otherwise obtain admittance ; 

Provided that, if any such place is an apartment in the actual occupancy 

of a woman (not being the person to be arrested) who, 
according to custom, does not appear in public, such 
person or Police-officer shall, before entering such apartment, give notice to such 
woman that she is at liberty to withdraw, and shall afford her every reasonable 
facility for withdrawing, and may then break open the apartment and enter it. 


Breaking open zenana. 


The last paragraph as to breaking open a zenana gives more extensive powers than those 
contained in s. 181 of Act X of 1872, which applied only where the person to be arrested was 
accused of an otfence for which a warrant might issue. See ss. C6 and 67, post. 

Presidency Towns. — See note to s. 46 under this heading. 

The procedure here laid down applies also to search-wari*ants. — S. 102, post. 

A Police-officer, who knowingly disobeys the directions laid down by this section with intent 
to cause injury, is liable to punishment under s. 166 of the Penal Code, 


49 . Any Police-officer or other person authorized to make an arrest 

may break open any outer or inner door or window of 

Power to break open }|ouse or i)lace in order to liberate himself or any 

doors and windows for i i • i /* n j. i ji 

purposes of liberation. otlier })erson who, having lawiuily entered tor the pur- 
pose of making an arrest, is detained therein. 

See ss. 66 and 67, post. 

Presidency Towns.— ^qq note to s. 46 under this heading. 


50 . The person arrested shall not be subjected to more ‘^strerint than 
No unnecessary re- necessary to prevent his escape. 

stralnt. Presidency Towns.— See note to s. 46 under this heading. 

Every Police-officer, who is guilty of offering any unwarrantable personal violence to any per- 
son in his custody, is liable, on conviction before a Magistrate, to a penalty not exceeding three 
months’ pay, or to imprisonment, with or without hard labour, for a period not exceeding three 
months, or to both.— Fo/lSOl, s. 29. See Bmsoram Doss., 19 W. R. Or. 36, and ss. 62 and 

Whoever, being in any office which gives him legal authority to keep persons in confinement, 
corruptly or maliciously keeps any person in confinement, in the exercise of that authority, 
knowing that in so doing he is acting contrary to law, is punishable with imprisonment of either 
description for a term which may extend to seven yeai's, or with fine, or with hoth.,— Indian Penal 
Code, s, 220. 


Search 

persons. 


of arrested 


51 . Whenever a person is arrested by a Police-officer under a warrant 

which does not provide for the taking of bail, or under 
a warrant which provides for the taking of bail, but 
the person arrested cannot furnish bail, and 
whenever a person is arrested without warrant, or by a private person 
under a warrant, and cannot legally be admitted to bail, or is unable to furnish 
bail, 


the officer making the arrest, or, when the arrest is made by a private person, 
the Police-officer to whom he makes over the person arrested, may search such 
person, and place in safe custody all articles, other than necessary wearing apparel, 
found upon him. 


As to procedure by the Police upon seizure of property taken under this section or stolen, see 
s. 623, infra. As to the custody of offensive weapons, see s. 53. See Bolaki Lall, 19 W. R. Cr. 7. 
Presidency Towns. — See note to s. 46 under this heading. 


52 . Whenever it is necessary to cause a woman to be searched, the search 
Mode of searching ^hall be made by another woman, with strict regard to 
women. decency. 

Under Act X of 1872, s. 386, the search was directed to be conducted with strict regard to the 
* habits and customs of the country.’ It will be observed that an apparent alteration has been made 
in the present Code, and that the search is now to be conducted by a woman * with strict regard to 
decency.’ Compare also s. 166 of Act IV of 1877. 

Presidency Towns. — See note to s. 46 under this heading. 



80 


CBIMIKAL PROCEDURE. 


[part III. 


63. The officer or other person making any arrest under this Code may 

take from the person arrested any offensive weapons 
8ive we^pons^^^ offen- which he has about his person, and shall deliver all 

weapons so taken to the Court or officer before which or 
whom the officer or person making the arrest is required by this Code to produce 
the person arrested. 

Presidency Towns , — See note to s. 46 under this heading. 


B, — Arrest loithout Warrant, 

54. Any Police-officer may, without an order from a Magistrate and 

without a warrant, arrest — 

person who has been concerned in any 

rest without warrant. i ^ • j i i i 

, cognizable onence or against whom a reasonable com- 

plaint has been made, or credible information has been received, or a reasonable 
suspicion exists, of his having been so concerned ; 

secondly — any person having in his possession without lawful excuse, the 
burden of proving which excuse shall lie on such person, any implement of 
house-breaking ; 

thirdly — any person who has been proclaimed as an offender either under 
this Code or by order of the Local Government ; 

See s. 87, post^ as to proclamations. 


fourthly — any person in whose possession anything is found which may 
reasonably he SLis])ected to be stolen property, and who may reasonably be 
suspected of having committed an offence with reference to such thing ; 

fifthly — any person who obstructs a Police-officer while in the execution of 
his duty, or who has escaped, or attempts to escape, from lawful custody ; and 
sixthly — any person reasonably suspected of being a deserter from Her 
Majestj^’s Army or Navy, or of belonging to Her Majestifs Indian Marine Service 
and being illegally ahseiit from that service [^Act XTV o/‘ 1887, s. 78]. 

This section applies to the Police in the towns of Calcutta and Bombay. 

These provisions correspond substantially with those of s. 92 of Act X of 1872, omitting cl. 3. 
The power to arrest deserters from the Navy is new. The old Code contained a section (106) author- 
izing masters and mates to arrest deserters from ships. There is no corresponding section in tho 
present Code, as the matter is sufficiently provided for by the Merchant Shipping Acts. 

The Bengal Police Act (V of 1861) provides (s. 34), that it shall be lawful for any Police-officer 
to take into custody, without a warrant, any person who within his view commits any of the follow- 
ing offences on any road or in any street or thoroughfare within the limits of any town to which the 
section extends : * 

First — Any person who slaughters any cattle or cleans any carcass ; any person who rides or 
drives any cattle recklessly or furiously, or trains or breaks any horse or offier cattle. 

Second -Any person who wantonly or cruelly beats, abuses, or tortures any animal. 

Third— Any person who keeps any cattle or conveyance of any kind standing longer than is 
required for loading or unloading or for liking up or setting down passengers, or who leaves any 
conveyance in such a manner as to cause inconvenience or danger to the public. 

Fourth — Any person who exposes any goods for sale. 

Fifth— Any person who throws or lays down any dirt, filth, rubbish, or any stones or building 
material ; or who constructs any cowshed, stable, or the like, or who causes any offensive matter to 
run from any house, factory, dung heap, or tho like. 

Sixth— Any person who is found drunk or riotous, or who is incapable of taking care of himself. 

Seventh— Axvy person who wilfully and indecently exposes his person, or any offensive defor- 
mity, or disease, or commits nuisance by easing himself, or by bathing or washing in any tank or 
reseiwoir not being a place set apart for that purpose. 

Eighth— Any person who neglects to fence in, or duly to protect, any well, tank, or other 
dangerous place or structure. 

By s. 35 of Act XV of 1873, Police-officers in any Municipality in tho North-Western Provinces 
and Oudh, to which the Act has been extended, may exercise the powers given above. 

The Criminal Tribes Act (XXVII of 1871) authorizes (s. 20) tho arrest, without warmnt, of any 
person re^stered under the provisions of the Act, who is found in any part of British India be- 
yond the limits prescribed for his residence without such pass as may be required by the rules made 
under the Act, or in a place or at a time not permitted by the conditions of his pass, who escapes 
from a reformatory settlement ; and s. 26 provides for the arrest, without warrant, of eunuchs under 
certain circumstances. 
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Section I of Act III of 1869 (B. O.) emi^wers Police-officers to arrest, without warrant, any 
person committing in his view any offence against Act I of 1869 {an Act for the Prevention of Cruelty 
to Animals)^ 

Presidency Towns, — See note to s. 46 supra under this heading. In Calcutta the Police are I’e- 
gulated by Act IV of 1866 as amended by Act IV of 1877 and by Act II (Ben.) of 1886 : in Bombay 
by Act XIII of 1856 as amended by Act XLVIII of 18^ and Bombay Acts I of 1872, II of 1879 and 
IV of 1882, and in Madras by Act (Mad.) VIII of 1867. 

Clause (1). In the case of Queen v. Behary Sing^ 7 W. R. Cr. 3, the High Court made the follow- 
ing remarks as to the duties of the Police on arresting any person without warrant : “ What is a 
reasonable complaint or suspicion must depend on the circumstances of each particular case ; but it 
must be at least founded on some definite fact tending to throw suspicion on the person arrested, 
and not on mere vague surmise or information. Still less have the Police any power to arrest per- 
sons, as they appear sometimes to do, merely on the chance of something being hereafter proved 
against them. Any wilful excess by a Police-officer of his legal powers of arrest is, by s. 220 of tho 
Penal Code, an offence punishable % imprisonment for seven years. 

“ With regard to persons whose evidence isrequii*ed by a Police-officer making an inquiry, no 
power exists to arrest or detain them for a single moment. An officer in charge < f a Police station 
may, under s. 144 of Act XXV of 1861 (with which s. 160 of this Code corresponds), by an order in 
writing, reejuire the attendance before him of persons whose evidence is necessary, and the person 
summoned is bound to obey the order ; but in no case can tho Police-officer compel a witness by force 
to attend before him. 

“Moreover, if, as is frequently the case, a Police-officer, without arresting a person himself, 
directs some of the neighbours to take charge of him, the Police-officer is responsible in the same 
way as if he had himself made the arrest, the person arrested by his order beiug in law in his 
custody.” 

Proof of an unlawful commitment to confinement will not of itself warrant tho legal inference 
of malice. Knowledge that such commitment is contrary to law is a question of fact and not of law, 
and must bo proved to satisfy tho requirements of s. 220 of the Indian Penal Code.— v. Narayan 
Baha.jiy 9 Bom. H. C. R. 346. If a Police-officer acts within his legal powers of arrest tho arrest is 
legal, however harshly he may behave in the exercise of those powers. — Emp, v. Amarsing Jetha^ 
I. L. R. 10 Bom. 506 : see Bhawoo Jirnji v. Mulji Payed, I. L. R. 12 Bom. 379. In the case of 
Budrool Uossein, 24 W. R. Cr. 51, a Sub-lnspcctor of Police was charged under s. 342 of tfeo Indian 
Penal Code. There was no evidence of malice or intention of doing an act of the ni^ire spoken of 
in ss. 339 and 340, and no voluntary obstruction or restraint, although there was probably excessive 
and mistaken exercise of powers not civilly excusable in a Police-officer. The facts, it was held, 
did not amount to the criminal offence of wrongful restraint. 

As to pursuing an offender into other jurisdictions, see ss. 58 and 66, post. 

Reasonable Suspicion,— A h to what is reasonable suspicion, see Bhawoo Jivaji v. Mulji Dayal, 
I. L. R. 12 Bom. 379 : Beckwith v. Philhy, 6 B. and C. 635. 

Clause (3). A person may be proclaimed an offender under s. 87, j) 08 t. 

Clause (4). Property the possession whereof has been transferred by theft or by extortion, or 
by robbery, and property which has been criminally misappropriated, or in respect of which the 
offence of criminal breacli of trust has been committed, is designated ‘stolen i>roperty.’ But if such 
property subsquently comes into tho possession of a person legally entitled to the possession thereof, 
it then ceases to be stolen property. — Penal Code, s. 415. 

For procedure by Police upon seizure of property taken under s. 51 or stolon, see ss. 523—525, 
post. 

Clause (4) refers to property which is proved to have been stolen, and not to anything which a 
Police-officer may choose to imagine has been stolen. — Sheo Sarun Sahai v. Mohomed Fozil Khan, 10 
W. R. Cr. 20. It is not necessary fhat a formal complaint should have been made in order to 
authorize a Police-officer to apprehend any person found with stolen property. — Reg, v. Oowree 
Singh, 8 W. R. Cr. 28. 

Clause (5h Whoever voluntarily obstructs any public servant in tho discharge of his public 
functions is liable to be punished with imprisonment of either description for a term whicli may 
extend to three months, or with fine which may extend to five hundred rupees, or with both. — Penal 
Code, 8, 186. And whoever intentionally offers any resistance or illegal obstruction to the lawful 
apprehension of himself for any offence with which he is charged, or of which he has been convicted, 
or escapes or attempts to escape from any custody in which he is lawfully detained for such offence, 
is liable to be punished with imprisonment of either description for a terra which may extend to 
two years, or with fine, or with both. The punishment is in addition to the punishment for which 
the person to be apprehended or detained in custody was liable for the offence with which he was 
charged, or of which he was convicted. — Ibid, 224. 

If a Police-officer is under a bond fide belief that he is justified in detaining property which 
he suspects to be stolen property he may arrest the person who obstructs him in his endeavour to 
detain that pi’operty. — Bhawoo Jivaji v. Mulji Dayal, I. L R. 12 Bom. 379. 

Clause (6). Section 154 of the Array Discipline and Regulation Act, Stat. 44 and 45 Viet., Cap. 
58, enacts : — 

“ With respect to deserters, the following provisions shall have effect : 

^ “ (1). Upon reasonable suspicion that a person is a deserter, it shall be lawful for any constable, 
or if no constable can be immediately met with, then for any officer or soldier or other person, to ap- 
prehend such suspected person and forthwith to bring him before a Court of summary jurisdiction ; 

“(2). Where a person is brought before a Court of summary jurisdiction, charged with being a 
deserter under the Act, such Court may deal with the case in like manner as if such person were 
brought before the Court charged with an indictable offence, or, in Scotland, an offence ; 
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*‘(3), The Court, if satisfied either by evidence on oath or by the confession of such person 
that he is a deserter, shall forthwith, as it may seem to the Court most expedient with re^rd to his 
safe custody, cause him either to be delivered into military custody in such manneriM the Court may 
deem most expedient, or until he can be so delivered, to be committed to some prison, Police-station 
or other place lefjally provided for the confinement of peraons in custody, for such reasonable time as 
appears to the Court reasonably necessai*y for the purpose of delivering him into military custody : 

“ (4). Where the person confesses himself to be a deserter, and evidence of the truth or false- 
hood of such confession is not then forthcoming, the Coui*t shall remand such person for the 
purpose of obtaining information as to the truth or falsehood of the said confession, and for that 
purpose the Court shall transmit, if sitting in the United Kingdom, to a Secretary of State, and if in 
India, to the General or other (Officer commatiding the forces in the military district or station 
where the Court sits, and if in a colony, to the General or other Officer commanding the forces in 
that colony, a return containing such particulars and being in such form as is specihedin the Fifth 
Schedule to this Act, or as may be from time to time directed by a Secretary of State: 

“ (5). The Court may from time to time remand the said person for a period not exceeding eight 
days in each instance, and not exceeding in the whole such period as appears to the Court reason- 
ably necessary for the purpose of obtaining the said information : 

“ (6). Where the Court causes a person either to be <ielivered into military custody or to bo 
committed as a deserter, the Coiirt shall send, if in the United Kingdom, to a Secretary of State, 
and if in India or a colony, to the General or other Officer commanding as aforesaid, a descriptive 
return in relation to such deserter, for which the Clerk of the Court shall be entitled to a fee of two 
shillings : 

“ (7). A Secretary of State shall direct payment of the said fee .” — Vide G. O. No. 4707 J., 28^/i 
Noveunber 1881. 

The Indian Articles of War (Act V. of 1869) provide that a deserter when arrested should be 
brought before the nearest Magistmte or the nearest Military Commanding Officer, when no 
Magistrate is accessible, to be dealt with acconling to law. 

A village chaukidar is not a Police-officer within the meaning of the section. — Emp. v. Kallu, 
I. L. R. S All. 60. 


The Police of all gradeit may arrest without warrant any person in possession of contraband 
salt (s. 2|, Act yil of 1^^ ; Mad. Act I of 1882, s. 4) ; any one carrying any excisable articles liable 
to confiscatic^i (Excise Act) ; all native officers and sepoys, excepting subadars, jemadars, and 
sarangs, wearing their uniform coats when not employed on the public service (s. Reg. XX of 1817 ; 
see alsos. 143, Penal Code) ; any person who commits any offence made punishable by fine under the 
Railway Act, if his name and address be unknown, or he is likely to abscond (s. Ki2, Act IX of 1890) ; 
any pei*son who shall be guilty of any offence mentioned in ss. 100, 101, 119, 120, 121, 126, 127, 128, or 
129, or in section 130 subs. (1) of the Railway Act (s. 131, Act IX of 1890) -See Bengal Police Manual^ 
32; any person found gambling, &c., in public streets (Act II (B.O.)of 1867, s. 11); any person carrying 
arms, &c., under suspicious circumstances (Arras Act, XI of 1878, s. 12); persons committing an 
offence contrary to ss. 14 or 16 of the Cantonments Act, III of 1880, s. 17 ; any person committing in 
presence of Police-officer, or accused of committing a iion-cognizable offence, refusing to give his 
name and acldress. — S. 57, post. 

In provinces where the Inland Emigration Act, I of 1882, is in force, if any labourer deserts 
from his employer’s service, such employer, or any person acting on his behalf, may, without a war- 
rant and without the assistance of any Police-officer, arrest such labourer wherever lie may be found : 
Provided that, if such labourer be found within five miles of the place where a Magistrate resides, 
or in the service of another employer, he shall not be arrested without warrant. Every Police-officer 
shall assist in arresting any such labourer if so required by the employer or person acting on his 
behalf. Whoever arrests a labourer under this section, shall without delay take him to the Police- 
station nearest to the place of the arrest : and if he fails to do so, shall be punished with fine which 
may extend to two hundred rupees. 


55 . officer in charge of a Police-station may, in like manner, arrest 

or cause to be arrested — 

Arrest (a) any person found takinoj precautions to con- 

ceal his presence within the limits ot such station, under 
circumstances which afford reason to believe that he is taking such precautions 
with a view to committing a cognizable offence ; or 

(?>) any person within the limits of such station who has no ostensible 
means of subsistence, or who cannot give a satisfactory account of himself ; or 
(c) any person who is by repute an habitual robber, house-breaker or thief, 
or an habitual receiver of stolen property knowing it to be stolen, or who by re- 

E ute habitually commits extortion, or, in order to the committing of extortion, 
abitually puts or attempts to put persons in fear of injury. 

“ This section applies to the police in the towns of Calcutta and Bombay.” 
—[Act X of 1886, s. 3. ] 

Compare s. 94 of Act X of 1872. 

Clause (a). Under the old Code, any person found ‘ lurking ’ within the limits of the Police- 
station might be arrested. It will now be necessary, in order to justify the arrest, to show that the 
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person arresterl intended to commit a ‘co^mizablo offence.’ Sees. 4, cl. (</), for the definition of 
‘ cog^nizable offence.’ 

Upj^er Burmah : — As to powers of certain Police-officers to act under this section, see Reg. V of 
1802, She<l. (VI). 

As to requiring security for good behaviour from the persons mentioned in els. (a) and (ft), see 
8. 109, post *, and as to security from the. persons mentioiie<l in cl. (c), see s. 110. See further, ss. 112 
and 118, pasV., and v. Si/ud Hossain Ali C/ioird/irt/, 8 W. H. Or. 74. 

In the case of Daalat SlnffJi, 1. Ij. H. 14 All. 4'>, it was said that when a person is arrested by the 
police under this section (no) he should always be given the option of release oji reasonable bail 
being given. 

It is the duty of every Parogah or Jlistrict Poli(;e-olfiecr to apprehend and send to the Magis- 
trate all persons found wandering at larg(' within his district who ari' jhumu'd to Ik? lunatics, and all 
persons who are deemed to be dangerous by reason of lunacy. -Act A'A’A VI of 1858, s, 4. 

Under the Kuropean Vagrancy Act, IX of 1874, s. .*{, ‘‘ vagrant ” means a person of European 
extraction found asking for alms, or wandering about without any employment or visible means of 
subsistence. The expression “ person of European extraction ” inehides, for the purpoH(?s of the Act 
and those rules, (1) peivsons born in Europe, Amtu-iiui, the West Indies, Australia,, and New Zealand ; 
and (2) the legitimate son of a father and giaiidson of a grandfather so boj’ii . — Hale /, under Act IX 
of 1874. 

Any Police-officer may, within the limits of the towms of Calcutta, Madi’as, and Bombay, 
require any person who is apparently a vagrant to accomjiany him or any other Police-officer to, and 
to appear be.fore, the nearest Magistrate of I'olice, and may, inithout those fiinitSy require any such 
person to aeeompanj’^ him or any other J*olico offi(?or to, and to appear before, the nearest Justice of 
the Peace exeieisiug the powers of a Magistrate of the first class under the Code of Criminal 
Procedure . — Act IX of 3874, s. 4. 

Wlienever any person, aqiparently a vagrant, rtdnses or fails to comply with any requisit ion 
made by a Poliee-ofheer under s. 4 of the Act ; whenever any person of Enropean extraction commits 
an offence uud<‘r s. 25 of the Act in view of a Policc-offiecr ; and whenever any Police-officer has 
reason to think that such offence has been, or is being, committed, the persons so refusing, failing 
or offending may be forthwith arrested, without warrant, by the Police-olheer, for the purpose of 
being produced in tlie usual manner before the officer empowered to deal with the dfise. — B/kde III^ 
under Act IX of 1874. • 

There are also some provisions for the arrest by Poli(?e-officcrs without warrant in Act No. V of 
18(59 (the Indian Articles of War), 'i'he following is an extract from the Act, published in the 
(Jaze-Ue of India of the 15th Marcli 18(59 : — 

Whenever any person subject to the said Articles di'scrts, the Commanding Officer of tlie regi- 
ment, cor[)s, or dct.acliment to wlii(!h he belongs shall give writtmi information of the ilesertion to 
such civil, polit ical, or [lolicc authorities as, in his ojnnioii, may be able to afford assistance towards 
the capture of the des(.*rter ; and such authoritiiis sh.ill thereujion take stops for the apprehension of 
the said diiserter, in like manner as it he were a i>erson for whoso capture a warrant had been 
issued by a Magisti’ate, and shall deliver the di'siu’tcr, when ajijirehcndofl, to military custody. 

•II. Such authorities shall also, ]»y such im'aus as appeal* to tliem liest adapted for the pur- 
pose, prevent persons reasonably suspe.ctcil to be subjc.ct to the said Articles from travelling, 
tlirongh till' district subject to their jurisdiidion, unless on duty or furnished with a ccrtilicate of 
leave or discharge. 

III. Any Police-officer may arrest without warrant any person so susjioctcd, and shall bring 
him without delay before the neaiest Magistrate, or tlie nearest military Commanding Officer, 
when no Magistrate is readily accessible, to bo dealt with according to law. 

Appkeuki^ion of Military Offenders. 

IV. {e .) — Whenever any ])erson subject to the said Articles, who is accused of any military 
offienco, is within the jurisdiction of any civil, poliiicMl, or J*olice-officer, such officers shall aid in 
tlie apin ehensioii and delivery to military custody of such person upon receipt of a WTitten applica- 
tion to that effect signed by his Commaiuliiig Officer. 

Officers above the rank of head constable and head constable in charge of outpost of the 1st 
and 2n<l grade may arrest— (1st) any person having in his ])ossessioii an unlicensed still, &c , or 
engaged in the sale of excisable articles (Act Vll (B. (J.) of 1878, ss. 59 and 41) ; (2nd) any person 
concerned in the nnlicenst'd manufacture, &c., of excisable articles, ortho occupier of any house in 
which such unlicensed articles may bo found (Act VII (B. O.) of 1878, ss. 41, 40.) Any Police 
Inspector may, in default of security, arrest any cultivator of illegal poppy (Bong. Hog. XX of 
1817, 8.29(9): Act XllI of 1857, s. 24.) Darogahs arc to apprehend the artificers employed in 
repairing or building prohibited boats (Keg. XXII of 1795, s. 20). 

Officers in charge of Police-stations may, in addition, arrest without warrant all persons 
concerned in the unlicensed manufacture, &c., of salt (s. 28, Act VII of 181)1). 

Presidency Towns . — As to special powers of Polhre in Calcutta, see Bong. Act IV of 1866, ss, 
5(5, 72, 76 and 78 ; Beng. Act V of 1879, ss. 7, 19, 28 and 29 : in Bombay, sec Act XIII of 1856, ss. 
86, 90, 92 and 94 ; and Bom. Act IV of 1882, s. 1 ; and in Madras, see Mad. Act VIII of 1867, ss. 56 
and 59 ; see also notes to ss. 46, and 54, supra^ under this heading. 

In the case of Emp. v. Kandhala, I. L. K. 7 All. 67, an order was issued to a Police-officer 
directing him to arrest K under this section as a person of bad livelihood. K, with the assistance 
of three others, resisted apprehension, and escaped : It was held that he was not charged with an 
offence within the meaning of the term as defined by s. 40 of the Pen il Code, and that consequently 
no offence made punishable by ss. 224 and 225 of the Penal Code bad boon committed in connection 
with tho evasion of arrest. See Enip, v. SJiasti Churn Napit, I. L. R. 8 Cal. 3.51, 

n, C Cll P 
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56 . When any officer in charge of a Police-station requires any officer 

Procedure when Police- subordinate to him to arrest without a warrant (other- 
officer deputes subordi- wise than in his presence) any person who may law- 
date to arrest without fully be arrested without a warrant, he shall deliver to 
warrant. officer required to make the arrest an order in 

writing, specifying the person to be arrested and the offence for which the arrest 
is to be made. 

“ This section applies to the Police in the towns of Calcutta and Bombay.” 
(Act X of 1886, s. 3.) 

The order must be in writing, unless the offence is cognizable, in which case any Police-officer 
may on his own responsibility arrest. — S. 54, supra. 

Where a head constable verbally ordered a subordinate constable, who was with him, to arrest 
a person suspected of dacoity, which the constable di<l in the presence of the superior, it was held 
that the arrest was legal, as dacoity is an offence for which any Police-officer may arrest without 
warrant, and the arrest was virtually made by the head constable. — Reg. v. Shaik Emoo^ 11 W. R. 
Cr. 20. If a Police-officer, without arresting a person himself, directs some of the neighbours to 
take charge of him, the Police-officer is responsible in the same way as if he had himself made the 
arrest, the person arrested by his order being in law in his custody. — Queen v. Behary Singh^ 7 
W. R. Cr. 3. 

Upper Burmah . —See Reg. V of 1892 Sched. (VII.) 

57 . When any person, in the presence of a Police-officer, commits or 

is accused of committino; a non-coo:nizable offence, and 
refuses, on demand of a Police-officer, to give his name 

and residence, or gives a name or residence which such 
officer hi^ reason to believe to be false, he may be arrested by such officer in 
order that his name or residence may be ascertained; and he shall, within twenty- 
four hours from the arrest, be forwarded to the nearest Magistrate, unless, before 
the expiration of that time, his true name and residence are ascertained, in which 
case he shall be released on his executing a bond for his appearance before a 
Magistrate if so required. 

Under s. 93 of Act X of 1872, “any person known to have committed, or suspected of having 
committed, an offence for which a Police-officer is not authorized to arrest without a warrant,"’ 
and who refused, on demand of a Police-officer, to give his name and residence, might be dealt 
with as provided in this section. It will be seen that the person must, in the presence of a Police- 
officer, commit or be accused of committing a non-cognizable offence, and refuse to give his name 
and residence before he is subject to the provisions of this section. It may bo observed here that 
no Police-officer can investigate a non-cognizable case without the order of a Magistrate of the 
first or second class having power to try such case or commit the same for trial, or of a Presidency 
Magistrate. — S. 155, post. 

Burmah. — In Upper Burmah, notwithstanding anything in ss. 57 and 61 of the Criminal Proce- 
dure Code, an officer in charge of a Police-station may detai^i a person arrested without warrant so 
long as, under all the circumstances of the case, is reasonable, but in certain circumstances he must 
report to the Magistrate’s Court the reasons for the detention.— Reg. VII of 1886, Sched. s. VIII. 

See s. 4, cl. (^), for the definition of ‘ non-cognizable offence.’ 

58 . A Police-officer may, for tbe purpose of arresting without warrant 

any person whom he is authorized to arrest under this 

Int^ottllr Jurisdiction” Chapter, pursue such person into any place in British 

India. 

As to arrest without warrant, see s. 54 ; and as to arrest in a foreign country, see the Extra- 
dition Act (XXI of 1879), s. 54. 


59 . 


Any private person may arrest any person who, in his view, commits 
a non-hailable and cognizable offence, or who has been 
proclaimed as an offender ; 

and shall, without unnecessary delay, make over any 
person so arrested to a Police-officer ; or, in the absence 
of a Police-officer, take such person to the nearest Police- 
station. 

If there is reason to believe that such person comes under the provisions of 
section 54, a Police-officer shall re-arrest him. 


Arrest by 
persons. 

Procedure 

arrest. 


private 


on such 
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If there is reason to believe that he has committed a non-cognizable offence, 
and he refuses, on the demand of a Police-officer, to give his name and residence, 
or gives a name or residence which such officer has reason to believe to be false, 
he shall be dealt with under the provisions of section 57. If there is no reason 
to believe that he has committed any offence he shall he at once discharged. 

Under Act I of 1889 (Indian Merchant Shippinf? Act), a. 86, power is jfiven to the master or 
owner and certain others to arrest without warrant. Power is also given to private persons to arrest 
without wari ant by s, 12 of tlie Indian Arms Act, XI of 1878, and by s. 172 of the Inland Emigra- 
tion Act, I of 1882. 

Section ^l^post, deals with the proclaiming of offenders. 

Resistance or obstruction to the lawful apprehension of another is punishable undei* s. 
225 of the Penal Code. The rescue from the custody of a private person under circumstances 
justifying his making an arrest is punishable under ibhe section. — Emp. v. Kuttiy I. L. R. 11 
Mad. 441 : Emp. v. Patadu^ I. L. R. 11 Mad. 480, 


60 . A Police-officer making an arrest without warrant shall, without 

unnecessary delay and subject to tbc provisions herein 
contained as to bail, take or send the person arrested 
before a Magistrate having jurisdiction in the case, or 


Person arrested to be 
taken before M a g i s - 
trate or officer In charge 
of Police-station. 


^ I iLt^ UJ. « C J T ■ Xi jurisdiction in the case, or 

before the officer in charge of a Police-station. 


No person may be detained for more than twenty-four hours ; see next section. 

Persons arrested by a Police-officer can only be discharged on their own bonds, or on bail, 
or under the special order of the M5.gistrate--S. 63, post. 


61 . No Police-officer shall detain in cu.^tody a person arrested without 

Person arrested not to warrant for a longer period than, under all th^circuin- 
be detained more than stances of the case, is reasonable, and such period shall 
24 hours. i^ot, ill the absence of a special order of a Magistrate 

under section 167, exceed twenty-four hours, (^xclu^ivc of the time necessary for 
the journey from the ])lace of arrest to the Magistrate’s (^)iirt. 


Compare Act X of 1872, s. 124, para. 1. That section ai)plied to accused persons generally. 
Under tliis section it is only persons arrested without a wari ant wlio may not be detained for more 
than twenty-four hours. See s. 81, posty as to persons arrested under a warrant. 

Burmah,—See Regulation VII of 1886, Sched. s. VIJI, and note to .s. 67, supra, 

A Magistrate authorizing detention in the custody of the police under s. 167 must record his 
reasons for so doing. He can only make an order under the section when the accused has been 
produced before biin. See hi re Surendro Nath Hoy^ 13 W. K. Cr, 27 : (S. C.) 5 B. L. R. 274. 

Magistrates should require applications by the Police to retain accused persons in their custody 
for more than twenty-four hours to be on specittc grounds, and to show good cause for the presence 
of the accused at the Police-station being required. — Smyth, p. 87. 

There must be a continuous detention of more than twenty-four horn's in order to bring a case 
within the provisions of this section. ---/n re Indrobee Thaba, 1 W. R, Cr. 5. In no case is a Police- 
officer justified in detainin*? a man without reasonable ground before bringing him before a Magis- 
trate. The time daring which a person is kept in wrongful confinement is immaterial except with 
reference to the extent of punishment, the longer the period the more severe being the punishment. 
— Reg, V. Suprosunnno Ghosaiil, 2 Wym., Cr. Kul., 70 : (S. C.) 6 W. R. Cr. 88. 

Even if a person be rightly arrested, it does not rest with the discretion of the Police-officer to 
keep the prisoner in custody where and as long as he pleases. Under no circumstances can ho bo 
detained without the special order of a Magistrate for more than twenty -four hours. At the ex 

E iration of twenty-four hours, unless the special order has boon obtained, the prisoner must either 
e discharged or sent on to the Magistrate, and any longer detention is absolutely unlawful ; and 
though the Code is not so express upon the place or the time of confinement, it is perfectly clear 
that it was intended that where a Police-officer arrested any pei-son, the jmisoner sliould not be kept 
in confinement in any place which the subordinate officer might select, but tliat ho should, if pos- 
sible, be sent immediately to the Police-station and be placed in the custody of the otticor in charge 
of the station, who is the tierson intrusted by the Act with the conduct of the enquiry. — Reg, v. 
Behary Singh, 7 W. R. Cr. 3. See notes to ss. 167 and 344, infra. 

The provisions of the section are imperative, and it is not necessary for the Crown to prove that 
an Inspector of Police charged with having detained prisoners for more than twenty-four hours did 
80 with a guilty knowledge.-— v. Basooram Bass, 19 W. R. Cr. 36. 

If, as is frequently the case, a Police-officer, without arresting a person himself, directs some of 
the neighbours to take charge of him, the officer is responsible in the same way as if ho had himself 
made the arrest, the person arrested by his order being in law in his custody. — Reg. v. Behary 
Sing, 7 W. R. Cr. 3. 

The exercise of unwarrantable personal violence by a Police-officer to any person in his custody 
is punishable under s. 29, Act V of 1861. See s. 50, supra. 
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In all heinous cases, where a single prisoner is sent in by the Police, he should be handcuffed. 
When two or more prisoners are sent in, they should bo handcuffed two and two together. In cases 
not of a heinous nature, prisoners should not be handcuffed unless violent, and then only by the 
order of the officer in charge of the station. — Bengal Police Manual^ 2iid Edn., 1882, p. 398. 

62. Officers in cliaro’e of Police- stations shall re])ort to the District 

Magistrate, or, if he so directs, to the Subdi visional 
he^simis^° appre- Magistrate the cases of all ])ersons arrested without war- 

rant, within the limits of th(dr respective stations, whether 
such persons have heen admitted to hail or otherwise. 

The report must be made to the Magistrate of the District, unless he directs it to be ma<le to 
the Subdivisional Magistrate. The object of this section is, that the judicial branch should prompt- 
ly exorcise authority, if necessary, with regard to all arrests by the l\)lice, and it seems to have been 
framed with this view, that, as no person can be released without the order of a Magistrate, except 
on bail or recognizanc.e, it shall be the Magistrate’s responsibility, as well as that of the Police, if a 
person illegally arrested remains unnecessarily in custody. — Smyth, p. 84. 

63. No pei’son who has been arrested by a Police-officer shall he dis- 
Discliarfir6 of person charged except on his own houd, or on hail, or under 

apprehended. tPe special order of a Mag istrate. 

64. When any offence is committed in the [iresencc of a Ma^i^trate within 

the local limits of his jurisdiction, he may himsidf ai’rest 

MSratrs*XsenL‘” lo urro.4 the off.Midcr, and may 

thereupon, subject to the provisions herein contained as 

to hail, commit the offender to custody. 

The pi ^visions as to jurisdiction, and giving the Magistrate power to arrest personally, are new. 

65. Any J\Iaoistrate may at any time arrest or direct the arn^st, in his 

])r(^sence, within the local limits of his jurisdiction, of 

Arrest by or In pre- ^ person for whose arrest h(i is compeient at the time 
sence of Magistrate ‘ i i • ; j . ^ i 

and in the circumstances to issue a warrant. 

66. If a person in lawful custody escapes or is rescued, the person from 

whose custody he escajjed or was rescued may imme- 

Power, on escape, to dj.^tely iiursue and arrest him in any place in British 
pursue and re take. t i- " ^ ^ 

India. 

This and the fcdlowing section re-enact, with verbal alterations, the provisions of s. 112 of Act 
XXV of 1801, whicli W(‘re omitted from Act X of 1872. 

As to pur.suit of otfcnders into other jurisdictions by a Police-oilicer, see ss. 54, 58, ante. 

67. The provisions of sections 47, 48 and 4h shall a])ply to arrests under 

Provision of sections CO, the person mnking any siicli arrest 

47, 48 and 49 to apply to is not actino* under a warrant and is not a I*olice-officer 
arrests under section 66. havino- authority to arrest. 

See note to preceding section. 


(JHAPTEU VI. 

Of Processes to compel Appearance. 

A . — Summons, 

68. Every summons issued by a Court under this (/ode shall bo in writ- 

in^ in duidieate signed and sealed by the presiding^ 
Form o summons. officer ot sueli (Joiirt or by such other officer as the 

High Court may, from time to time, by rule, direct. 

Such summons shall be served by a Police-officer ; or, subject to such rules 


Summons by whom 
served. 


consistent with this Code as the Local Government may 
prescribe in this behalf, liy an officer of the Court 


issuing it. 
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This section ii})plies to the Police in the towns of (^nlcattii and Poinbay. 

For form of summons, see Sched. V, No. Ik 

‘ Writing’ includes printing, lithography, photography, and engraving and the lilco. — Section 
4, cl. {e). Every summons should be signed in full by the Magistrate by whom it is issued, with 
the name of his olheo or the capacity in whi(?h he a(;ts. The practice of signing initials only, or 
using a stamp, is objectionable. — Snij/th^ p. 1)0, but a warrant is not bad simply because it is initial- 
ed and not signed. — Emp. v. Jauki Prasad^ I. L. 11. 8 All. 293. 

In all processes, the father’s name, the caste or tribe, and the residence of the pei'sons to be 
arrested or summoned shouhl be entered so as to place his identity beyond all doubt. The Court 
from which the process is issued and tlie name of tlu^ district should also be set forth. — Soiifli, )). 92. 

A summons should bo clear and specific in its terms as lo the title of the (Jourt, the jdace at 
\Vhich, the day and the time of the (lay when the attendance of the person summoned is n tpiired, 
and it should go on to say that silch person is not to leave the Court without h‘av(i, and, if the case 
in which he has been summoned is adjourned, without asc.'rtaining the d ite to wliich it is 
adjourned. — P^r Straight, J., Emp. v. Itam Sarau, I. L. 11. 5 All. 7. If a summons docs not state 
the place at Which or time of the day when the attendance of the person summoned is required, he 
cannot be punished under s. 174 of the Indian Penal Code for disobedience to the suininoiis. — Ibid, 

So in Madras it was held, that the summons should specify the \>laco at which the person 
summoned is rcquii'od to attend. — Mad, H. C. Pro., 20th December 1872 ; Weir, p. 41. Where no 
place is specifie(i, failure to appear is no olfenee. — Ibid, WOUl November 1874 ; Weir, p. 41. 

In the case of Emp. v. Kisan Papa, 1. L. ll. 10 Bom. 93, the accused, who was summoned to 
appear and answer a criminal charg(‘, attended at the Magistrate’s Court, but iioi, tindiiig tbe 
Magistrate present at the time mentioned in the summons, departed after waiting two or three 
minutes. The Court held that he was bound to wait a reasonable time, and that he had not done 
so, and accordingly convicted him under s. 174 of the l^enal Code. Sec Queen v. Sutherland, 
14 W. R. Cr. 20, 

By s. 57 of the Presidency Magistrates’ Act, IV of 1877 (which has been entirely repealed with 
the exception of that section), a fee of eight annas must be paid for every summons or warrant 
issued by a J’residoncy Magistrate except in the case c)f a summons to attend and giwo evid^jiice or 
to produce documents, in wliich case there must be paid a fee of four amias : • 

Provided that such Magistrate may in any case remit any such fee, if he is satisfied that the 
complainant is unable to pay tbe same, and shall remit it when the complaint is made by a public 
servant in the execution of his duty. ♦ 

The following rules have been framed by the High (’ourt of Judicature at h\)rt William in 
Bengal, in accordance vitli cl. 2, s. 20 of the (/ourt Fees Act, 1870, dechiring tlu' fees chargeable 
for service and execution of the several processes in the Courts of Magistrates in Bengal and 
Assam 

I. —The fees hereinafter mentioned shall be chargeable for serving and executing the processes 
to which the fees are respectively attached, viz, : — 


(1) Warrant of arrest - 

For the warrant in respect of each person named therein 

(2) Summons — 

For the summons in respect of one person, or of the first two persons 
rc.si(ling in the same jilace ..... 

In respect of every additional iierson named therein 

(3) Proclamation for abscondii\^ party under s. 171 (87, infra) of the Code of 

Criminal Procedure — 

For the proclamation 

(4) Proclamation for witness not attending (s. 353) [87, infra ^ — 

For the proclamation 

(5) Warrant of attachment — 

For the warrant ... 

Whore it is necessary to place officers in charge of property attached, for 
each officer so employed, per dicra 


Rs. 

1 


0 

0 


A. P. 

0 0 


8 

4 


0 

u 


2 0 0 


0 8 0 


1 

0 


0 

4 


0 

0 


* rublishcd at page 804 of the Calriilta UazeUc oi the 2nd Aijril 1S70, and at page 50(5 of tha Ass^ain Gazette of 
the 18th October 1870. 

These rules apply only to processc.s served and executed by Magistrates’ estaldishmcnts. By tliis, however, it 
was not intended that j^rocesses issued binder the orders of a Oourt of Session shouhl be served without charge, as 
it was contemjilated that such processes should always he issued by the District Magistrate at the discretion of the 
yessious Judge {11. C. 1318 e^f 1881). 

Ib^der cl. 2, s. 88 of Act X of 1882, the Lieutonaut-Governor has declared that processes issued under tliut Act 
snail he served by peons appointed under the rules framed by the High Court in accordance with s. 22 of the Court 
roes Act, VII of 1870. (Vide Notification, Goeernrnent of Bengal, the Wth Mai/ 18S3 ; Calcatla Gazette, 2ord ibid, p. 420.) 

Similar orders have been passed by the Chief Commissi oner, Assam, (Vide Notification, Judicial JJepaHment 
No. 40 of 20th Jane 1883 ; Assam Gazette of 23rd ibid, p. 200). ‘ ’ 

The provisions of s. 31, els. iil and iv, Act Vll of 1870, and of paras, iii and iv of these Rules, apply also to 
injunctions. Criminal officers are, however, reminded that injunctions ui ju-oceedings not connoctecl with ofi'encest 
are not chargeable with any fee. An injunction under s. 143, Code of Criminal Procedure, would, for example, he 

5 whereas an injunction under s. 144 or 14") of the Code w'ould not carry any fee (Rate 

BO. ^0 oj 20tluReptaaher \m 2 ). >> j \ ^ 
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(6) In cases where an application is made by a complainant for the recovei’y Ks. A. P. 
of costs awarded under s. 81, Act VII of 1870, or of compensation grant- 
ed umler s. 808 (545, infra). Code of Criminal Procedure, or where a defen- 
dant applies for the recovery of compensation awarded to him under 

s. 209 (250, infra) of the Code of Criminal Procedure— 

For the warrant for the levy of the fine or compensation ... ... 0 8 0 

(7) Written order — 

For the order ... ... ... ... ... 10 0 

(8) Injunction — 

For the injunction... ... ... ... 10 0 

(9) Notice — 

For the notice ... ... ... ... ... 10 0 

II. — Nothing herein contained shall be deemed to authorize the levying of any fee for any 
summons to attend as a juror or assessor in a Court of Session, and no fee shall Ite chargeable on 
any such summons. 

III. — No fee shall be chargeable in advance on any process of a Criminal Court in any case 
where the prosecution is on the part of (government, hut if shall be competent to any Magistrate 
in such case, if the accused is convicted, to order that such fees shall be paid by the accused, or any 
of them, in like manner as if such fees had Ixsen paid by the prosecutoi* in the first instance. 

IV. — No pioc'c\ss which comes within the operation of Rules I or VI shall be drawn up for 
service or execnition, except upon an application made to the Court, for that purpose in writing on 
a document bearing upon its fairo stamps not less in amount than the fee which is directed to bo 
charged for serving and executing the proces.s so sought to be drawn up. This application may, 
however, at the option of the party making it, be included in the petition by which he moves the 
Court to order the process to issue, IjLtt in that case the petition must bear the requisite stamps 
for the process fee, in addition to such stamps, if any, as are needed for its own validity : and in 
either case, the filing of the application, thus duly stamped, shall constitute payment of the fee 
chargeable for the process.* 

V. — When a proclamation has been issued for an absent witness, if the witness shall afterwards 
appear, and the Court shall be of opinion that such witness had absc*ondcd or concealed himself for 
the purpose of avoiding the service of a warrant upon him, such Court may order the witness to pay 
the co^i. of (he proclamation. 

VI. — In^ the districts named in the margin, where the Siibdivisional System has not boon fully 

Kajshahye, T)iija;,’'opore, inti 0(luce<l, in every^ case where a process has to 

Malda, Bauooorah, Sylhot, ihtzaroo-^ exccaited at a distance of more than 25 miles 

f|’^m the Court fi-om which it is issued, an addi- 
tion of one-fourth is to be made to the fee charge- 
able, and if more than 50 miles, an addition of 
oiie-half. 

VIL— In the districts named in the margin, where, during a portion of the year, travelling, 

except by boat, is impracticable, boat-hire may, when 
it to be incurred, be charged in addition to the fees 
Nrnkhally. payable under Riile.s I and VI above. The rates at 

«vihet. which such boat-hire shall be charged shall be fixed 

from time to time by the District Magistrate, and shall 
be sutticient only to cover on the whole the actual cost of 
boat establishment as it tnay be necessary to maintain for the purpose of serving processes in cases 
not cognizable by the Police. 

Vf [I. —Subject to the confirmation of the Local Government, the High Court may bv noti- 


n.-voh, nccibhoom, Noa- 

kh'lly, .Singbh(x*m, Nowgoeg, l.dhfmlugga, 
^1i\nbiioo)n. 

X .Sylhet, Nowgong. 


Jessore. 

Pabna. 

F'arreodpore. 

Baokcrguuge. 



jxi 


For paragraphs VII and VIII above, whiidi relate only t.o Bengal, substitute the following 
acagrn phs VII, vni. and IN fur processes in Assam ^ 

VII.— In the di.stricts named in the margin, where, during a portion of the year, travelling, 

Nowl-.ul/ by boat, is impracticable, boat-hire may, when 

l.ukluinpore. ha^ to be incurred, be charged in addition to tlie fees 

{layabh; umler Rul(\s I and VI above. Tlie rates at 
Avhich such boat-hire shill be charged shall be fixed from time to time by the District Magisti*a<^e 


* In exercise of the powers conferred by s.s. ‘Jh and 3’) of the ('ourt P>es Act, 1H70, and of all other powers enabling 
h^m in this bahalf ; and in stipcrsession of Notihcation r>y the (joveiiimeiil (»f India in the financial Department, 
N ). I '■>‘20, date 1 0th March 1S7.0, and all otiier notitications on the subject, the Governor General in Council is pleased 
to issue the following directions 

I. — When in any case the foe chargeable under the said Act is loss than Its, 10, such fee shall be denoted by 

adhesive stamps only. Huch adhesive stamps shall either be the adhesive stamps bearing the words 
“court fees,” at present in use, or adhesive stamps of any different shape, size, or pattern, bearing the 
words “court fees,” which may horeuftor be issued for use, in supersession of, or in addition to, the 
adliesive stamps now in use. 

II. — When in any case the foe chargeable under the said Act amounts to or exceeds Rs. 10, such fee shall be 

denoted by impressed stamps bearing the words “court fees,” adhesive stamps being only employed to 
make up fractions of less than Rs. 10. 

III. — If in any case the amount of the fee chargeable under the said Act Involves a fraction of an anna, such 

fraction shall be remitted. 

IV. — This Notiflcatioi shall take effect on and after the 1st June 1888 (postponed to 1st July 1888 by Notifica- 

tion 1236, Oazettp of India, 2nd June 1883). 

[Notification, Government of India, No. 861, qf 18th April 1883. {G. L. No. 2 of IDA May 1883.)] 

For rules to regulate the use of adhesive and impressed stamps in accordance with this notification, sec 
Gazette, \%\i July 1883, Part I, p. 571. 
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subject to approval by the Sessions Judge, and shall be sufficient only to cover on the whole the 
actual cost of hiring boats oi of such boat establishment as it may be necessary to maintain for the 
purpose of serving processes in cases not cognizable by the Police. 

VIII. — In addition to the fees payable under Rules I, VI and VII, the amount of fees, 
if any, which may legally be charged for ferries to be crosssd by the peon serving the processes, shall 
be levied in cash from the party at whose instance the process is issued. 

IX. — Subject to the confirmation of the Local Government, the High Court may, by notifica- 
tiou in the Government Gazette, on sufficient cause shown, exempt from time to time any district, 
or part of a district, from the operation of all or any of the above rules, and may similarly bring 
any district, or part of a district, which may bo exempt, under the operation of the same."*^— CaU if, 
C. C. Os. No, 1.3 of 2nd April and No. 1^5 of Vlth Noimnber 1879 ; WilJdns, p. 89. 

The following rules have been framed under cl. 3, s. 20 of the Court Fees Act, VII of 1870 : — 

The following monthly salaries shall be allowed to the peons employed in the service or execu- 
tion of processes in the Courts of the Magistrates : 

1st. — In the Court of the Magistrate of the District — 

Peons, each . . .. ... ... ... ... Rs. 7 

2nd. — In Subdivisional Magistrates’ Courts— 

Peons, each ... ... ... ... ... ... Rs. 7 


Note — The rates of remuneration for peons, provided by these rules, are intended to secure the services of 
men who can read and write. But whenever, 011 the occurrence of a vacancy, candidates thus qualified shall not 
bo available, the Court on whose establishment the vacancy exists may record a declaration to that effect, and may- 
then appoint temporarily some person wliom it may consider competent to perform the duties, and who sh^l 
be paid at the rate of Rs f) per mensem in Munsiff s Courts, and Rs. 6 per mensem in all other Courts ; provided that 
such appointments, when made by a Court subordinate to the District Judj^e or the Magistrate of the District, shall 
bo subject to the approval of such Judge or Magistrate, and shall cease as soon as duly-qualified candidate shall be 
procurable. — WiUtns, p. 94. 


The following rules have also been framed by the High Court of Judicature at Fort William 
in Bengal, in accordance with s. 22 of the Court Fees Act, 1870, for the guidance of Magistrates 
in Bengal and Assiim :t — 

1st . — The Magistrate of every district shall ascertain the average number of processes issued 
in a year from his own Court, and from each of the Courts subordinate thereto, during throe 
years last past. ^ ^ ^ • • 

2nd . — The peons to be employed in each district shall bo in number sufficient for the execution 
of a like number of processes, each peon being for this purpose considered capable of executing 300 


processes per annum. 

3rd.— In the districts named in the margin, where the peons entrusted with a large proportion 

of processes have to 

Bengal — Backergunge, Dacca, Jesaore, Hylhet, Kamrooi>, Nowgong, 

Luckhimporc, Chittagong, Dmagepore, Mymeiiaing, Rajahahye, Rungpore. 

N.B.—Voy the cUstrictH 111 the 2iid para, the calculation is to be made for from May to 
October, inclusive, only. 

Sylhet, Kamroop, Nowgong, Luckhirnporo. 

A'./?. — For LuckhimjKiro the calculation i.s to be made for from May to October, inclu- 
sive, only. 


be conveyed by boat, 
the number of pro- 
cesses which each 
peon is expected to 
serve may be reduced 
by one-third, and tho 
number of peons to 


be employed shall be calculated accordingly. 

4/7^.— Where it app(;ars advi.sable to the Magistrate of the District, he may authorize the 
appointment of such number of peons on the whole for all the Courts in his district as may suffice 
for executing the total number of processes of those Courts, and may from time to time apportion 
such peons according to need among such Courts. 


5/*.— When it appears to the District Magistrate that the number of processes issued out of 
any Court or Courts in the district has increased by 10 per cent., he shall be competent to make a 
corresponding increase in the numner of peons, and if there shall bo a diminution to the like 
(ixtent, or if he should be .satisfied that the processes of all or any of such Courts can be executed 
by a smaller number of peons, it .shall be his duty to make a reduction accordingly, — C. Os, No, 13 
of 2nd April and No. 35 of 11 th November 1879 ; Wilkins., p. 95. 


Certain Processes not chargeable nnth Fees . — No foe shall be chargeable for serving and execut- 
ing any process, such as a notice, r«de, summons or warrant of arrest, which may be issued by 
any Court of its own motion, solely for the purpose of taking cognizance of, and punishing, any 
act done, or words spoken, in contempt of its authority . WilkinSy p. 90. 

Process Fees in Madras .— following rules have been passed by the Madras Hmh Court 
under s. 20 of the Court Fees Act : — 

On and after the 16th August 1873, all payments for the service of processes issued by the 
High Court in its Ordinary Appellate Jurisdiction and by the Civil and Revenue Courts subor- 
dinate to the High Court, and by Criminal Courts in the case of offences other than offences for 
which the Police may arrest without warrant, shall be collected according to the rates fixed in 
Schedules A and B. 

(Schedule A deals with Civil and Revenue Courts.) 


* No general nde can be laid down respecting the refund of the value of Court- fee stamps, in cases where the 
fees have been paid into Court for the issue of processes, and such processes have not issued. Each cose must bo left 
to the discretion of tho Court, and decided on its merits. Where the amount is large, it may well be refunded (H C 
1685 of 18«2). ^ 

t Published at p. 804 of the Calcutta Gazette of the 2nd April 1879, and at p. 506 of tho Atmm Gazette of th« 
10th October 1879. 

t This rule is Rule II of the Rules under cl, 1, g. 20, Court Fees Act, 1870, which otherwise apply only to civil 
prooesses. 



CItIMINAL PROCKDIIRE. 


[part III* 


].IiSa At P» 
0 8 0 


0 

0 

0 

0 

0 


4 

8 

4 

12 

5 


0 

0 

() 

0 

0 


Schedule B {Criminal Courte), 

1. Summons to defendant 

And for every additional defendant, if applied for at the same time and if 
resident in the same neighbourhood 

2. Summons to a witness . . ... ... ... ••• 

And for every additional witness, if applied for at the same time and if 
witness resides in the same neighbourhood 

,S. Warrant of arrest 

4. Notice, order, injunction or warrant not otherwise provided for 

N.B, — (1) If a process is to he served or executed witliin a radius of six miles from the court- 
house, half the above rates only are to be charged. The Judge of every Court shall determine 
what villages arc within the above i-adius, and a list of such villages shall bo notified in a con- 
spicuous place in the court-house. t iai 

(2) When a wan ant n'mains unexeeiited for fifteen days after its delivery to the oflicer entrust- 
ed with its execution, an additional fee at the same rate shall ho levied from the party at whose 
instance the warrant was issued for every fifteen days or portion of fifteen days until return is 
made, provided that the delay in executing the first warrant is not attributable to the officer of the 

Oourt. —Madras (Gazette, 1S7J, pp. TiJ.'i, 1250. r t ivt i , 

As to establishment for the service of criminal processes in Madras, see the rules of the Madrtis 
High Court under s. 22 of the Court Fees AH . — Madras (lazetfe^ 1873, p. 125r). i • i 

Process Fees in Burma . — The following fees for executing procf'ssc.s issued by the Cnminal 
Courts ill the case of offences other than offences for which Police-officers may arrest without a 
wan ant are in force in Burma : — 

Summons on witness ... ... . . . ' ^ 

Summons on acciisi'd pei sou and any other notice, proclamation, or injunction 
not especially jirovided for ... . . . . . . 1 

Warrant of arrest ... ... ••• rupees. 

The above fees must he paid by the conifilainniit at whose instance the jiroccss is issued, and no 
fui*ther charge may be made on account of boat-hire or otlu'r expenditure. 

Any Magistrate vvlio has power to tmtertain cas(*s on complaint jiref erred directly to himself 

ailt.hovitv on m-ipoinl mv.iiii.lt. +/. 1 .^ ---1 1 • • 


a 


rupee. 


The folloiviiig rules as to s(M'vioe of summons on witiiesse.s in Native States, natives of ranlc, 
and Revenue offict*rs are in force in Bornhay 

It having bemi brought to the notice of the TUgli Court tliat serious (h'lay io the disposal of 
criminal cases is fi'e(ptcntly ca used by the difficulty iu obtaining tlie atti'udaiu'o of witiu'sst's re- 
siding in Native States, the Court, iu older to pr()vi<le a ri'incdy as fan as in its iiowcr, is pleased to 
issue the following instructions for the guidance of Magisti at('s : — ^ ... 

I. In forwarding an ajiplication or snnniioiis for tlie attendanec of a Avitness rc.siding in a 
Native State, eare sliould he taken to gfive such a dc.scriptiou of him that ho may be easily identi- 
fied. Thus, for instance, besid(3s the person’s name and father's iiaiiu', the reipiisition should 
indicate his age, caste, and village, and it should be ineutioned if his village is in the neighbourhood 

II. The probable time during which the w'itness will be detained should also be stated ; and, 
ill fixing the date wdien the appearance; of a witness is required, reasonable time should be given, 
so as to allow his being found and sent otf. 

HI. When practicable, the hatta allowed by Government ordcr.s for the expenses of witnesses 
shouhl be transmitted .at the time of sending the requisition. 

IV. By these arrangements it is hoped that a greater rh'gree of punctuality with regard to the 
attendance of vvitne.s.ses from Native States wall bo sei'ured ; and the Court coii'^iders it de.sirable 
that officers Hh(»uld (when it is possible) avoid summoning such witnesses for tin; preliminary empiiry 
before the Magistrate, iu those cases whore their evidence, though ncccs.sary before the Sesiiion 
Court, is not indispensable for th<; purjio.se of coniniitnient. 

Batta to witness(;s in criminal cases should be p.aid daily as it becomes due. 

In the case of 1st and 2nd class Sirdars aiul other native gentlemen of Idgh position, a letter 
signed by the .Judge or Magistrate, and to the same elFect as Form A, Schinl. II, Criminal Proce- 
dure Code (cf. Soiled. V, No. I, of this Act) may he substituted for the oi'dinary summons. 

In summoning Revenue-officers of any doscViiffion, due consideration shall he had to the loss 
.and iiiconvenioiice the public service may suffer from the absence of those functionaries from their 
unties. When their evidence is required, they shall be detained for as short a period as possible, 
.and their persomil attendance shall he dispensed wath whenever it can be consistently with the 
requirements of justice.- Bojnbaij Gazelle^ 1871), pp. 471, 475. 

69 . The summons shall, if ])ract.icahle, he served personally on the 

^ - person summoned, hy delivering or tendering to him 

Sammons how served, i r. i t i * i* .i 

one 01 the duplicates oi the summons. 

Every person on whom a summons is so served shall, if so recpiired by the 

signature of receipt serving officei\ sign a receipt ihercdbr on the back of 

for summons. the other dujilicate. 

As to service upon a servant of Government or of a Railway Company, sec s. 72. , , , , 

Whenever a summons to appear as a witness is issued upon an officer of Police, it be 

served upon such officer through the District Superintendent of Police, or the Assistant District 
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Superintendent in oharjje of the outpost to which the individual summoned may belong. — Smith, 
p. 90 ; see Wilkms, p. 100. 

The mere showing to a witness of a summons is not sufficient service. Either tile original 
should be left, with the witness, or should be exhibited to him, and a duplicate delivered or 
tendered ; see Heg, v. Kharmnlal Danatram, 5 Bom., Or. Oas. 20. 

The refusal to give a receii)t for a summons is not an offence under s. 17.‘1 of the Indian Penal 
Cj:)dc. — //I re Bhoofnaics/iifiar Daft, 2 O. L. H. 80 : (S. C.) I. L. 11. 8 Cal. 021, following Queen v* 
Kolya bin Fakir, 5 Bom. H. 0. 11., Or. Oas. 34. 

70. Wliere tlio person siinnnonod cannot, by tlio exorcise of dne diligence, 

Service when person found, the siinnnons may served by leaving one of 
summoned cannot be the duplicates for him witli some adult male member of 
found. ]i[^ family, or, in a Pn^sidency-tovvn, with his servant 

re, siding with him : and tlu^ ])erson with whom the summons is so left shall, if so 
required by the serving officer, sign a receipt therefor on the hack of the other 
dii])licate. 

See note to preceding section. 

The provision as to leaving the summons with a servant in the Presidency-towns is new. 

71. If the signature mentioned in sections bi) and 70 cannot, by the exer- 

cise of due diligence, be obtaiiuHl, the serving officer 
shall affix one of the duplicates of tlie summons to some 
conspicuous ])art of the house or honu^stead in which 
the ])erson summoned ordinarily resides : and thereupon the suinmons shall be 
deemed to have been duly s('rved. 

Returnfi of Service of Summons in what form to he Attention should bO^paid to the 

following rules in making the n'turns of service of summons in criminal (‘ases 

{a) Personal Service. — Whou the summons is serv('fl person;! lly, the service and the signature 
of the person served on the back of the summons or copy should be pi oved by the solemn declara- 
tion recorded in writing of the p(‘rson who actnally elfectod such service ; and the identity of the 
person served with the i)arty to whom the proci'ss is addressed should be proved by the affidavit 
or solemn declaration of some one personally acqmiinted with the person to l>c served. 

(b) Service 07h an Aihilt Male Member of the Family.— M the service be made on an adult male 
member of the family of such person residing wdth liim, it should be proved l>y the solemn declara- 
tion of the officer elf(‘ctiiig the sc'rvice, and, if nect!s.sary, of some otlun’ pta’son or persons acquainted 
wdth the facts that the defendant could not be found, ami that the person to whom tlie process was 
delivered was an adult male lueinber of bis family, and was actually residing with him at tlie time 
of such service. 

(c) Service by Coj)y of ihe Summons to the House,.— li the service be made by affixing it 

to the dwelling house of the person to be served, it should, in like manner, be proved that such 
j)crson could not be found, nor any other person on whom service could be made, and that the 
jicrson to be served was orduiarily residing in the house, on the outer door of which a copy of 
the process was tixed, at the time wdieii it was so fixed. — Cal. H. C. C. O, No. 9 of GZ/i April 1871. 

72. Where the person sunnnoned is in the active services of the Government 

or of a Railway C/Oinpaiiy, the Court issuing the suin- 

Service on servant of mons shu,!! ordinarily send it in duplicate to the head of 
Government or of Hall- /r* • i i • i i i i 

way Company. ^he othee in winch such person is employed ; and sucli 

head shall tliereu])on cause the summons to be served 

in manner provided by section 01), and shall return it to the Court with the 

endorsement required by that section. 

Section 158 of Ac.t X of 1872 empowered the Court to send the summons for service to the 
head of the office in which the person summoned was employed. Now this course is to be ordi- 
narily pursued, and moreover the head of the office is to return the summons with the endorse- 
ment required by s. 09. 

The following rules for service of summons upon persons in the employment of Government 
have been issued by the Higli Court in Calcutta 

(rt) Whenever a summons to appear as a witness in a crimiml case is issued against an officer 
of Police, it shall be served upon sm;h officer through the Superintendent of the Disti-ict, or the 
Assistant in charge of the Subdivision to which such officer may belong. — Cal, H, C, C, O, No. 14 
of iSth December ISOO. 

{b) All summons on Medical Subordinates at subdivisions must be served through the Magis- 
trate or other executive head of the district, in or<ler to enable him, in communication with the 
Civil Surgeon, to make arrangements for the conduijt of tlieir medical duties during their absence, 
H, C, C. O. No. 1 of l()Ui January 1868. 
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(c) Whenever it may be necessary to summon an officer or soldier in military employ to 
attend a Civil or Criminal Court as a witness, the process-server, who is to serve the summons, must 
be instructed to take it under cover to the officer in command of the regiment or detachment with 
w hich the witness may be serving, and to apply for his assistance in serving it. With this assist- 
ance, the process-server shall then proceed to serve the process, and shall make his return direct to 
the Court, In such cases sufficient time should always be given to admit of arrangements being made 
for the relief of the witness summoned.— Ca/. H. 0. C. O. No, 24 of 2Uh June 1878. 

(d) When Jail or other Departmental Officers of Government, reside in the station, are sum- 
moned as witnesses, arrangements should be made to send for them only when actually wanted. — 
Cal, H. C, C, 0. No. 8 of 22nd August 1878. See Wilkins, pp. 106-7. 

This rule may conveniently be extended to all cases in which it maybe necessary to serve a sum- 
mons on an accused person ora witness in the service of any public department.— p. 90, 


73 . When a (^ourt desires that a summons issued by it shall be served at 

any place outside the local limits of its jurisdiction, it 
shall ordinarily send such summons in duplicate to a 
Magistrate within the local limits of whose jurisdiction 
the person summoned resides or is, to be there served. 


Service of summons 
outside local limits. 


Compare Act XXIII of 1840, s. 1, Execution of Process Act, and Act IV of 1877, s. 50. 

74 . When a summons issued by a Court is served outside the local 
^ ^ ^ , limits of its iurisdiction, and in any case where the offi- 

such cases, and when <^or WHO has served a summons is not present at the 
serving officer not pre- hearing of the case, an affidavit, pnr[)orting to be made 

before a Magistrate, that such summons has been served, 
and a duplicate of the summons purporting to he endorsed (in manner provided 
l)V section Gh or seidion 70) by the person to whom it was delivered or tendered 
or with wuom it was left, shall be admissible in evidence, and the statements made 
therein shall he deemed to })e correed. imb^ss and until tlie contrary is pi’oved. 

The affi.Iavit mentioned in tliis S(‘ction may be attached to the duplicate of 
the summons and returned to the f^Viirt. 


B , — Warrant of Arrest, 


Form of warrant 


of 


75 . Every warrant of arrest issued by a Court under this C^ode shall be 

in writing, signed by the presiding officer, or, in the 
ease of a Bench of Magistrates, by any member of such 
Bench ; and shall bear the seal of the Court. 

Every such warrant shall remain in force until it 
is cancelled by the Court which issued it, or until it is 
executed. 


Oontinuance of war 
rant of arrest. 


Compare Act X of 1872, s. 159, and Act IV of 1877, s. 56, which did not require the seal. It 
i.s not neccs.sary uiuler this section, as it was under s. 159 of Act X of 1872, that the warrant sliould 
be sealed by the Magistrate ; it is .sufficient if it bears the seal of the Court. 


For form of warrant of arrest, see Sched, V, Form 2. 

‘ Writing ^ and ‘ written ’ are defined in s. 4, cl. [e). 

to fees for warrants and other processes, see note to s. 68, ante, 

Xo general warrants for arrest should ever be issued by a Court of Justice. See Re Hastings, 
9 Bora. H. C. R. 154, per Saikjunt, J. 

Every warrant should state, as shortly as possible, the special matter on which it proceeds. 
Every warrant is to be in the Form B given in the second schedule (see Sched. V, No. 2, of this 
Code), or to the like effect. A strict adherence to the form of warrants of arrest pi escribed by the 
Code will tend to prevent their being granted irregularly and without inquiry as to whether the 
circumstances justify their issue.— pp. 91, 92. 

Great care should be taken to have the forms of warrants distinguished from forms of summon- 
ses, and to make the police know the dilEcrence. And great care should also be taken that a 
w.irrant, which always implies personal arre.st and re.straint, never goes forth when a summons to 
attend would be sufficient for the ends of justice, and any attempt to coerce or restrain a party who 
lias been summoned only should be checked and puni.shed. The Police are to carry out to the letter 
the instructions issued in the writ handed over to tliem ; the responsibility for the consocjuences of 
an informal or illegal process, bearing the seal and signature of the Magistrate, rests with him. — 
tSmyth, p. 92. 

Warrants of commitment issued by European Magistrates should, as a rule, and certainly in 
all cases Mhere more than six months’ imprisonment is awarded, be filled up in English ; and 
warrants for the release or remission of sentences of prisoners confined in jail should be in English, 
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and signed at full length by the officer issuing the order. In these warmuts the prisoner’s name, 
father s name, his residence, caste, and terra of sentence should be invariably stated. — Smyth, p. 93. 


T. j., AM, 111 tiie xii”ii vvwiirL, till Lite rfnuuaL oi me oeiigUri VTUveru- 

merit, has recently issued a circular, reminding all Judicial Officers that in case of all documents 
which are required by law to be issued, the impression of ii stamp bearing the officer’s name is in- 
sufficient and illegal. — C. O, No. H of 15lh A u/jtist : Wilkins, p 119. It is improper to initial 
a warrant merely, but a warrant is not bad because it is initialled and not signed. — Emp, v. Janki 
Prasad, I. L. R. 8 All. 293. 

Before a wari’ant can issue, evidence must be given that an offence has been committed, and a 
punishable offence must bo stated in the warrant.— /n re S. M. Bedhumukhi Debi, 6 B. L. R. 
Appx. 129. See remarks of Ruear, J., in In re Swrendro Nath Roy, 13 W. R. Cr. 27 : (S. 0.) 5 
B. L. R. 274. 

In the case of Re Hastings, 9 Bora. H. O. R. 154, the warrant authorized the committal of 
James Hastings without giving any description whatever as to what James Hastings was indicated 
thereby. It was held, that the warrant was bad. Saru k\t, J., after referring to ca/f<9, I 

Mood, Cr. Cas., 281, in which the omission of the Christian name of the person to be apprehended 
was held to vitiate the warrant, said : “ I think I am bound to follow tlie principle involved in that 
ruling, which is, that a warrant should contain distinct and unequivocal intimation to the person 
that he is the individual meant to be apprcdiended and must surrender to the officers ; and this too, 
the more especially, as the form of warrant prescribed by the Code requires that hi.s residence 
should be in.serted. The issuing of general warrants is, it is well known, illegal, and this, though 
not, properly speaking, a general warrant, which means a warrant to apprehend all persons com- 
mitting a particular offence or class of odcnces, is however of such a genci al nature as to instify the 
Police in arresting any person of the name of James Hastings, whoever he may be, or wherever he 
may be found, the number of persons to be arrested under it being limited only by the limit to the 
number of persons bearing that name. The warrant in tins case i.s, in my opinion, far more general 
than was the w'arrant in Hood's case, and I am therefore of opinion that it is bad.” 

The provisions of this section apply to every summons or warrant issued under the Code, — S. 93, 


poiit. 


76 . 


Any (;onrt issuing a warrant for the arrest of any per.^hn may, in 

^ ^ its discretion, direct by endorsement on tlie warrant 

Court may direct se- ii x -e i x i i ‘xi /v? • x 

curlty to be taken. tnnt, it siicii person execute a bond with sumcient sure- 

ties for his attendance Ixdore the Court at a specified 
time and thereafter until otherwise directed hy tlie C'Onrt, the officer to whom the 
warrant is directed shall take such security and shall release such person from 
custody. 

The endorsement shall state (a) the mini her of sureties, (A) the amount in 
which tliey and tlie person for whose arrest the warrant is issued are to be 
respectively bound, and (c) the time at whicli he is to attend before the Court. 

to be • Whenever security is taken under this section, the 
^ ® officer to wlioin the warrant is directed shall forward the 

bond to the Court. 

As to deposit of money or Government securities in lieu of a bond, see s. 513, post* 

77 . A warrant of arrest shall ordinarily be directed to one or more Police- 

officers, and, when issued by a Presidency Mamstrate, 
whom .j^j^vays be so directed ; but any other Court issu- 

ing such a warrant may, if its immediate execution is 
necessary and no Polic(volficer is immediately available, direct it to any other 
person or persons ; and such person or persons shall execute the same. 

When a warrant is directed to more oflBcers or 
several persons than one, it may be executed by all, or by any 
one or more, of them. 

Warrants shoidd be directed to the senior officer of Police in attendance at a Court, by whom 
they should be registered in a book kept for that purpose. That officer should then endorse the 
name of the officer who is to be chargeii with its execution (generally an officer in charge of a Police- 
station) upon each warrant, and despatch it to him without delay. The officer receiving the warrant 
may again transfer it for execution to another Police-officer (see s. 79), and in every such case a 
regular endorsement of the process must take place so that the name of the officer executing the 
process may be apparent on the order itself .— Police Manual, p. 396, 2nd Edition. 

A warrant ought not to be issued to an unofficial person, except when the Magistrate is 
without the assistance of (iompetent Police-officers, and unless the urgency is imminent. — In rs 
Surendra Nath Roy, 5*B. L. R. 274 : (S. 0.) 13 W. R. Cr. 27. 
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78 . A District Mji^istrato or Snbdivisional Magistrate may direct a 
Warrant may be di- warrant to any landholder, larincr or manager of land 
tected to landholders, within his District or Snhdivision for the arrest of any 

escaped convict, ])roclainied offender, or person who has 
heon accused of a non-bailahle otfence, and who has eluded jmrsnit. 

. Huch landholder, farmer or manager shall acknowledge in writing the 
receipt of the warrant, and shall execute it if the pei*son for whose arrest it was 
issued is in, or enters on, his land or farm, or the land under his charge. 

When the ])erson against whom such warrant is issued is arrested, he shall 
be made over with the warrant to the nearest Police-officer, who shall cause him 
to bo taken before a Magistrate having jurisdiction in the case, unless security 
is taken under section 76. 


The powers ^iven by this section could only, under the former Code, be exercised by the 
Magistrate of a districti Now Snbdivisional Magistrates may direct warrants to landliolders for 
the purposes mentioned in the section. 

A landholder rt;(j aired under this section to execute the warrant, neglecting to do so would 
be punishable under s. 187 of tlie Penal Code. 



A 


warrant 


dii’cctcd to any Polico-ofiiccr may Jilso he cxccntod 
hy any other Poli(a>-officcr whose name is endorsed n})Oii 
the warrant by the officer to whom ii is directed or 
endorsed. 


As t<^wh^n persons are hound to assist Magistrates and Police, see s. 4‘2 and note to s. 43. 


80 . The Police-officer or other person executing a warrant of arrest 

shall notify the substance tlKueof to tlu^ peu’son to he 
arrested, and, if so re(juired, shall show him tlje war- 
rant. 


Compare s. 56. supra, and see note to s. 46, supra. 


Under s. 81, the persoTi arresttnl must he brought before the Court without unueeessary delay. 
Wrongful contiueiir^ut is ]Miuiftliable under s. 312 of the Penal CNxle. Tiiat seetion is as follows: 
“ Whoever wrongfully e.oiitiiies any person shall bo punisbod with im])nsonment of cither d(‘scrip- 
tion for a Uu-m v\hich may extend to out* year, or wdth hue which may extend to one thousand 
rupees, or with both.” 

Having regard to the detiuition of wrongful confinement, it would appear that, cxcejit in 
cases which might come under s. 79 of the Penal Code, a Police-olKeei’ who without a warrant 
arrested a peisoii charj^ed w'ith a nori-eognizahle olFiuice, would bring himself wUliiri the terms of 
s. 342 of the Penal Code, the detention being illegal. In tlit- case of v. Jiudrool Ho.ssahi, 

24 W. R. Cr. 51, a Sub-Inspector, in consequence of sometliing wliich took [ilacc on making in- 
quiries, detained a person who came to make a complaint, and after a short intei val, during which 
he consulted his superior otticer, discharged him on his recognizance. The pfu-soii dedaim'd pi'ose- 
cutod the Suh-liisx)ector for wrongful eoiifineimmt under s. 342 of the Penal (kxle. The High ("ourt 
(L. S. Ja(’KSON and McDonell, JJ.) held, that although there was probably e\u;(‘ssive and mis- 
taken exei’cisc of poivors not civilly excusable in a I’olice-oflicei’, the facts did not amount to the 
criminal offence of wrongful restraint, as tfiere \vas no malice or intention of doing an act of the 
nature s})()keii of in ss. 339and3I0of the Penal Cod", and no voluntai'y obstruction or restraint. 
The report docs not .show the circumstjxnces under which the dt'tcniion took place, but a slight re- 
ference to ss. 339, 340 and 342 of the Penal Code will satisfy to show that the question of malice or 
inteiibioii has nothing to do with tin* coustiiuiion of the otfence of wj'ongfiil c.mhnemont, liowever 
much it may affect Uie question of the amount of punishment to be inflicted. See Suprasuituo 
2 Wym., C/r. Rul., 78 : (S. C.) 6 W. R. Cr. 88 Sec also the case of Jlussoram J)ass, 19 
W. R. Cr. 36. Detention by a Police-ofHcer for over 24 hours is punishable under s. 29 of Act V 
of 1861 as a wilful breach of the rule laid down hy s. 167, past (see fiusso7'am Dass, 19 W. R. Cr. 
36), unless the detention is not continuous.— Thaba, 1 W. R. Cr. 31. See note to s. 167, 
post. 


A Police-officer should not attempt to arrest a person without having the warrant in his pos- 
session, so as to be able to show the warrant if necessary— A’/wp. v. Auiar Nath, I. L. R. 5 All. 
318, or, without having it endorsed, if it was not originally directed to him.— See note to s. 46, 
supra, and also the last paragraph of s. 84, If a person, on being arrested, object that there 

is a mistake, and that he is not the person named in the warrant, the officer should release him, 
unless he believes in good faith he is the person (Penal Code, s. 79). If he so believe, he should 
proceed with the arrest, and the person arrested will have no right of private defence (Penal Code, 
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8. 99). If the person afrainst whom the warrant was issued, or whom the offi cerexeciitin^f tho 
warrant believed in good faith to be that person, resist, the officer may use all means necessary to 
etfect the arrest. 

Section 79 of the Penal Code declares that » othing is any offence which is done by a poi'son who 
is justified by law, or who by reason of a mistake of fact and not by reason of a mistake of law in 
good faith believes liimstdf to be instified by law in doing it. Accordingly, if a Police-officer arrest 
a person, having hnyifl jiil,” niistalven him for another, whom he is authorized under the warrant 
to arrest, or if, wdihont having a w'ariant, he aricsts a pei’soti Ixdieving tliat a cogniz- 
a))lo offc'nce has been conmutted, when in fact no sncli offence has been committed, he will be 
protected. 

By Kxi|l. II to s. t)9 of the Indian Penal Code, a person is not do])rivcd of the right of private 
defencf' against an act done oi- attempted to be <lone by tho diriiction of a public ser\ant, unless he 
knows or has reason to believe that tin' person doing the acd, is acting by such direction, or unless 
such person states the aMitho aty under which ho acts, or if ho has authority m writing, unless ho 
produces such authority if demanded. 

In the case of Co'ld v. Caht' (do L. .J., Mag. Cas., 101 ; L. R., 1 Exch. Div. .3,52 ; 84 L. J. 458 ; 13 
Cox, (b C., 202), a warrant had heen issued, acldre-vsial all Polic(‘-('fticers of Devon, for the arrest 
of O for trespass in pursuit of (jonies. It wars held that C was jn^ti(ied in resisting a constable who 
attempted to arrest him without having the wana,nt in his possession, although it W'as not shown 
tliat the production of the warrant wais required by C. The case was a[)pcaled, and it was held 
tliat a f)erson against wdiom a warrant has been issued for an offence less than felony, (all Police- 
officci’s being empowered to arri'st witiiont w'anant in case of ftdony,) cannot bo arrested by a 
constable who has not the wxirrant in his possession at tho time of the arrest. 


81 . Tlio P()licg'-()ffi(*(‘r or oflior ])erson exonitiii^ a warrant of arrest 

sliall ( snl)j(H*t to the proA'isions of s(‘(;tion 7() as to 
Person arrested to be .spcqirif y), wiHioiit unnecessary (i(‘lay, hrino- tJie j)orson 

without delay!^ Court tJu' ( a)urt before which he is required 

by. law to ])roduc(^ such person. m * 

Compare ss. 00 and Cd, Warrants issued against railway servants must bo entrusted 

for execution to sonic Police-officei’ of superior grade, who shall, if ho find on proceeding to exe- 
cute the warrant tliat the immediate arrest of tho railway servant W'ould occasion risk and incon- 
venience, make all arrangements necessary to prevent escape, and ajiply to tho proper quarter to 
have the accused relieved, di'ferring arrest until he is relieved. (Government of India, Home 
Department, Resolution No. 2()() 8, dated Simla, the 20th June 1877, circulated w'ith Government of 
Bengal Circular No. 40, dated 8rd July I'Sdl.)— Bmijal Police Manual, 399, 2nd Edition. See 
s. 72 , ante. 


Where warrant may 
be executed. 


82 . A warrant of arrest may be executed at any 
])lace in British India. 


83 . When ti warrant is to be executed outside the local limits of the 

jurisdiction of the Court issuing the same, such Court 
Warrant forwarded to ^ i /• i* i- ^ , 1 i. 

Magistrate for execu- instead ot directing such warrant to a 1 olice- 

tion outside jurlsdic- ofticer, forward tlie same by j)Ost or otJKU’wise to any 

Ma;i;istrate or CoTiiniissioner of Police within the local 

limits of whose jurisdiction it is to be executed. 

Tho Maoistrate or Commissioner to whom such warrant is so forwarded 
shall endorse his name thereon, and, if practicable, cause it to be executed within 
the local limits of his jurisdiction. 


As to officers who are empowered in Bombay to act under this section, see Bombay Gazette, 1873, 
p. 439. 

Under Sched. Ill, any Magistrate of the third class has power to endorse a warrant. 

As to manner of effecting arrest of an accused escaping to Aden, see Punjab Rec., 1883, Police 
Department, p. 133. 

Language to he used in Warrant of Arrest . — Warrants of arrest issuing out of a Magistrate’s 
Court should be written “ in the language in ordinary use in the district in which it is held,” — that 
is to say (with certain exceptions), the language in which tho proceedings of the several Courts are 
conducted. But where a warrant is sent for execution to the Magistrate of a district where a 
different language is in ordinary use, the warrant should bo accompanied by a translation, certified 
by the transmitting Magistrate to be correct, into such other language, or into English. Moreover, 
in such cases it would be proper that tho warrant should always be accompanied by a letter in 
English requesting its execution.— Ga/. //. C. C. O. No. 3 of 2BtIi July 1S72 ; Wilkins, p. 107. 
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84f- When a warrant directed to a PoJice-oflScer is to be executed 

beyond the local limits of the jurisdiction of the Court 

issuing the same, he shall ordinarily take it for endorse- 

tion outside jurisdio- ment either to a Magistrate or to a Police-officer not 

below the rank of an officer in charge of a station, 
within the local limits of whoso jurisdiction the warrant is to be executed. 

Such Magistrate or Police-officer shall endorse his name thereon, and such 
endorsement shall be sufficient authority to the Police-officer to whom the 
warrant is directed to execute the same within such limits, and the local Police 
shall, if so required, assist such officer in executing such warrant. 

Whenever there is reason to believe that the delay occasioned by obtaining 
the endorsement of the Magistrate or Police-officer witliin the local limits of 
whoso jurisdiction the warrant is to be executed will prevent such execution, the 
Police-officer to whom it is directed may execute the same without such endorse- 
ment in any place beyond the local limits of the jurisdiction of the Court which 
issued it. 

This section applies to the Police in the towns of Calcutta and Bombay. 

See note to preceding section. As to the Police in Madras, see s. 1 , supra, 

85. When a warrant of arrest is executed outside the district in which 

it was issued, the person arrested shall, unless the 
Procedure on arrest of Court which issued the warrant is within twenty miles 

warrant Issued. place oi arrest, or is'iiearer than the Magistrate 

or Commissioner of Police within the local limits of 
whose jurisdiction the arrest was made, or unless security is taken under section 
76, be taken before such Magistrate or Commissioner. 

86. Such Magistrate or Commissioner shall, if the person arrested appears 

Procedure by Magis- person intended by the Court which issued 

trate before whom per- the warrant, direct his removal in custody to such 
son arrested is brought, (jourt ; Provided that if the offence is bailable, and 

such person is ready and willing to give bail to the satisfaction of- such 
Magistrate or Commissioner, or a direction has been endorsed under section 76 
on the warrant, and such person is ready and willing to give the security 
required by such direction, the Magistrate or Commissioner shall take such bail 
or security, as the case may be, and forward the bond to the Court which issued 
the warrant. 

Nothing in this section shall be deemed to prevent a Police-officer from 
taking security under section 76. 

The Commissioner of Police has now the power to admit the person arrested to bail. 

For form of bail-bond after arrest under a warrant, see Schcd. V, Form 3. 

C, — Proclamation and Attachment, 

87. If any Court has reason to believe (whether after taking evidence 

or not) that any person against whom a warrant has 

been issued bv it has absconded or is concealing him- 

80 X 1 abscouuiug. i i i 

self, so that such warrant cannot be executed, such 
Court may publish a written proclamation, requiring him to appear at a specified 
place and at a specified time not less than thirty days from the date of publishing 
such proclamation. 

The proclamation shall be published as follows : — 

(a) it shall be publicly read in some conspicuous place of the town or village 
in which such person ordinarily resides ; 
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(b) it shall be affixed to some conspicuous part of the house or homestead 
in which such person ordinarily resides, or to some conspicuous place of sucJi 
town or village ; and 

(c) a copy thereof shall be affixed to some conspicuous part of the Court- 
house. 

A statement by the Court issuing the proclamation to the effect that the 
proclamation was duly published on a specified day, shall be conclusive evidence 
that the requirements of this section have been complied with, and that the 
proclamation was published on such day. 

Section 171 of Act X of 1872 provided for the publication of a proclamation requiring a person 
accused of an otfence not coming within s. 148 to appear and answer the complaint ; and s. 353, 
para. 1, provided for a proclamation requiring the attendance of a witness. The provisions of this 
section are substantially the same as those of the sections mentioned above. See also Act X of 
1875, s. 82, and Act IV of 1877, ss. 67, 137. The last clause as to the day of publication is new. 
The words ‘ from the date of publishing such proclamation ’ in the first paragraph clear up a 
doubt as to the commencement of the period for the appearance of a person absconding ; see In re 
Ramkishore Sein, 10 B. L. R. App. 14, 19 : (S. C.) 19 W. R. Cr. 12. 

Under the former Code, a proclamation could not be issued in summons cases, — that is to say, 
cases punishable with a fine only or with imprisonment for a period not exceeding six months, or 
with both. Now a proclamation may be published for the appearance of any person against whom 
a warrant has been issued. 

For forms of proclamation requiring the attendance of persons accused and of witnesses, see 
Sched. V, Forms 4 and 5. 

Fees.— As to fees for attachments and other processes, see antSy note to s. 68. 

The fee for a proclamation for an absconding party is Rs. 2 ; for the proclamation for a 
witness not attending, annas 8, The Court may order a <lefaulting witness to pay the cost of the 
proclamation. — Cal. If, C. C., 2nd Aprily 1879, and llth November y 1879 ; WilkinSy p. ^9. 

Any Magistrate has power to issue proclamations in cases judicially before hi'iS.—Schedule 
Ill-iy cl. (3). 

See ss. 172 and 174 of the Indian Penal Code as to the punishment for absconding to avoid 
service of a summons, order or other proceedings issued by a public servant, and as to non- 
attendance in obedience to a summons, notice, order or proclamation issued by a public sciwant. 
It will be observed that s. 172 of the Penal Code does not refer to a warrant, which is addressed not 
to the person to be arrested, but to the Poli(!e officer or other person. It has been held that a warrant 
not being a “ summons, notice or order,” docs not come within that section, and accordingly that the 
offence of absconding by an offender against whom a warrant has been issued is not punishable under 
the section. — Queen v. Omesh Chnnder GhosSy 1 Wym. Cr. 61 : (S. C.) 5 W. R. Cr. 71, and Mad. 
H. C. Ruling, 21st April 1866 ; WeiVy 33 : He(f. v. Amu Jan, 7 N. W, P. 302. Section 172 applies 
to a witness. — Hussein ManjeCy 9 W. R. Cr. 70. See ss. 188 to 190 of the Penal Code. The proper 
course, in case of disobedience to a warrant, is to proceed under this and next succeeding sections. 

If a person having concealed himself before process issues continues to do so, he absconds. — 
Srinavasa Ayyangar v. QueeMy I. L. 11. 4 Mad. 393. See judgment of TUKNEii, C.J., as to the 
meaning of the terra “ abscond.” 


88 . The Court may, after issuing a proclamation under section 87, 
Attachment of pro- order ^ the attachment of any property, moveable or 
perty of person abscond- immoveable, or both, belonging to the proclaimed 


ing. 


person, 


Such order shall authorize the attachment of any pro})erty belonging to such 
person within the district in which it is made ; and it shall authorize the attach- 
ment of any property belonging to such person without such district, when 
endorsed by the District Magistrate or Chief F residency Magistrate [Act X of 
188G, s. 4] within whose district such property is situate. 

If the property ordered to be attached be debts or other moveable property, 
the attachment under this section shall be made — 

(a) by seizure ; or 

(h) by the appointment of a receiver ; or 

(e) by an order in writing prohibiting the delivery of such property to the 
proclaimed person or to any one on his behalf ; or 

t^d) by all or any two of such methods, as the Court thinks fit. 

If the property ordered to be attached be immoveable, the attachment under 
this section shall, in the case of land paying revenue to Government, be made 
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through the Collector of the district in which the land is situate, and in all 
other cases — 

(^ ) by taking ])ossession : or 

(/) appointment of a receiver ; or 

{ 9 ) ^y ‘‘1'^ order in writing prohibiting the payment of rent or delivery of 
property to the proclaimed person or to any one on liis behalf ; or 
(70 by all or any two of such methods, as the Court thinks fit. 

The powers, duties and liabilities of a Iteceiver a[)pointed under this section 
shall be the same as those of a Receiver appointed under Chapter XXXVI of 
the Code of Civil Procedure. 

If the proclaimed person does not appear within the time specified in the 
proclamation, the property under attacliment shall bo at the disposal of Govern- 
ment ; but it shall not be sold until the expiration of six months from tlie date 
of the attachment, unless it is subject to speedy and natural decay, or the Court 
considers that the sale would be for the benefit of the owner, in either of which 
cases the Court may cause it to be sold whenever it thinks fit. 

The first two paraj^raphs of this section cml>ody the provisions contained in paras. 1 and 2 of 
s. 172, and paras. 2 and d of s. 353 of Act X of ltS72. The provisions as to the attachment of debts 
and other moveable property are new, as are the provisions as to the appointment, powders .and 
duties of a Hec(‘iver. Comj)are the last clause of s. 525, infra^ as to the sale of perishable property. 
See also Act IV of 1S77, ss. 58, 137. 

— The fee for a warrant of attachment in Berij^al .and Assam is Re. 1. Whertj it is neces- 
sary to place othcers in charpfe of property attached, 4 annas per diem is chargeable for each officer 
so emp^>yed.-< (’a/. 7/. C, <J. O., 'Ind and \1 Ul Nooemhar, 1879; p. 89. See further 

note to s. (5^'. 

It will be noti(‘ed that, ])efore ])ro^eodin" under this sec'tion, a proclamation must have been 
issued ; seethe case of Skawdual t^hKjh v. (/rifian .Sittf/k, G \V. R. Cr. 73, where it was decided that, 
before tlie [lassiii”- of an onh'i’ declaiin^'' tlie piop(‘rty of an aceiiscid jicrson, who cannot be found 
to bo at the disposal of the (jiovernment, tlieiHi mu.st be a proclamation s[)ec!fyini;’ the time within 
W'liich such person is required to app(;ar, and that la'fore a Maffistrate c.an issue such a proclama- 
tion, ho must be satisGed that such person has absconded or is concealiiif.? himself for the purpose 
of avoiding the service of the warrant. 

A Magistrate h.as no power to older the attachment of any property unless it bidonf^s to the 
party abscond i 11 and la* should h(‘ most careful not to int(*rtere with or disturb the possession of 
third persons. But when claimants have htdd back for six months, a Ma;,dstrato would probably 
be considered to bo perteetly justistied in ])resuiuinjL; that the pro})erty was not tiudrs, and in leav- 
iny^ them to vindicate any 1 i^^ht they mi^dit have in a <-avil suit, lie may faii’ly say that he is not 
bound to try .a qnesliou which is more properly one for a Civil Court. — liey, v. Cliuitiroo Hoy, 7 
\V. H. Cr. : see also In re Clnmder Jihon Sinyh, 17 W. 11. Cr. 10. 

The claims of third persons to ])roperty attadusl umler these sections cannot ho iuvesti^att*d by 
the Ma<;istratc. - AVq. v. C/nnnroo Hoy, 3 Wym., Cr. Kul., 20: (S th) 7 W. K. C-r. 35: 

Sheodlhal Hoy, Vj, ‘.GAll. 487. A i)ersoii whose })!oj)city lias been attached ouyht to be 
permitted to sh vv cause a^’^aiust tin? coiihscation of his ^oodsi— In, re dhundoo Sinyh, 5 W. R. (h\ 
8. The d('clai*aliou of foi tcituiH* diii'cted to be made was, Piikar, J., thought, in a ease under 
8. 184 of Act XXV of 18G1 (s. 88 of this (V)d(‘), infemh'd to he in furtheraaico of a matter of jiioccdure, 
not sim[)ly as a mode of punishm ait for a contempt of process. “ In this view,” lus Lordship said, 
“I think that, if it is not ma,de before the person affected by tlio jiroelam.ation has eome in, or lias 
been brought in, it on<Jcht not to be made at all. Beeanse by that time its purpose has been etteeted, 
thou/jfh even possibly by other means than that of the process which was evad('d .” — In re. Ham 
Kwhore, SHn, 10 B. L. R. Ajipx. 18 : (S. C.) 19 W. U. 12. 

In the case of Golam Ahedv. Tooheeram Bera, I. L. R. 9 Cal. 8G1 : (S 0.) 12 C. L. R. 441, 
the Court, PiiiNsKP and C’Kinealy, JJ., held, that after the date of an attachment under tins 
section and during its c.ontinnancc, no title could be conferred by an attachment and sale siib- 
seqacntly made in execution of a money decree. 

For forms of onier of attachinont and warrants of attachment to compel appearance under this 
section, see Sched. V, Form 6. 

The following rule is in force in Bengal as to the s.ale of revenue-p.aying land attached by a 
Magistnate upon the absconding of an a(;cused person : — 

The Board of Revenue have, at the instance of the Court, issued the following instructions {vide 
Board’s C. O. No. 9 of July 1878) to Collectors in connection wdth the att.achment and sale, under 
s. 88 of the Criminal Procedure Code, of land paying revenue to Government : 

“The High Court have represented that Collectors of districts, who hold sale.s of land paying 
revenue to Government from time to time, could more conveniently and .advantageously iiold sales 
of such attached laud as is above referreil to, situated within their jurisdictions, tliau could Magis- 
trates, especially in eases where the Magistrate is in another district. The Board therefore ilirect 
that Collectors will, in future, comply with the requisitions of Magistiutcs to liold sales in such 
c.ases; and it is further directed that, in these cases, the procedure in respect of the advertisement, 
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sale, and delivery of possession, in the case of sales in execution of decrees of Civil Courts under 
Act XIV of 1882 (The Code of Civil Procedure), may be strictly followed.”— C. O. No, 7 of Mth 
August^ 1878 ; Wilkins ^ p. 107. 

Proceedings under this section are not judicial proceedings. — Emp^ v. Sheodihal Itoy^ I. L. R. 
6 All. 487. 

Whoever being legally bound to give any notice or to furnish information on any subject to any 
public servant, as such, intentionally omits to give such notice or to furnish such iniormation in the 
manner and at the time required by law, is punishable under s. 176 of the Indian Penal Code. See 
8. 45, supra^ and In re Pandya Nayak^ I. L. K. 7 Mad. 436. 


89 . If, within two years from the date of the attachment, any person 

who.se property is or h^s been at the (lispo.sal of Govorn- 
©d^ro^rty^*^ attach- under the last parau niph of section 88 appears 

voluntarily or is ajjpreliended and brought before the 
Court by whose order the proi)erty was attaclied, and proves to the satisfaction of 
such Court that he did not abscond or conceal liimself for the purpose of 
avoiding execution of the warrant, and that he had not such notice of the pro- 
clamation as to enable him to attend within the time specified tlierein, such 
property, or, if the same has been sold, the nett j)roceeds of the sale, or if part 
only thereof has been sold, the nett [)roceeds of the sale and the residue of the 
property, shall, after satisfying thereout all costs incurred in consequence of the 
attachment, l)e delivered to him. 


As to appeal, see s. 46.5, in fra. 

Any Magisti’ate has power to restore property attached under this -section, — Schedule 
cl, (5). 

When a person against whom a proclamation has been issued comes in, he shquld be asked 
whether he had really ab.sconded and concealed liirn-self, so that ho may explain hismbssence, — 
Shewdyal Singh v, Girban Singhs 6 W. R. Or. 73 ; and see Re Bishonath Sircar, 3 W. R. Or. 63, 

A Magistrate has no power to order the attachment of any property uiih'ss itlwilongs to the party 
absconding, and he should be most careful not to interfere with or disturb the possession of third 
persons. But when claimants have held back for six nioriths, a Magistrate would probably be con- 
sidered to be perft^ctly justified in presuming that tlm property was not theirs, and in leaving them 
to vindicate any right they might liavo in a civil suit. He may fairly say that lie is not bound to 
try a question which is more projicrly one for a (Hvil Court.— v. Chnmroo Roy, Wym. Cr. 
Rul. 20 : (S. C.) 7 W. R. Cr. ; see also In7'e Cliunder Bhou Singh, 17 W. R. Cr. 10. Soo further 
note to preceding section. 

Where property which has become at the disposal of Government, no title can be conferred after 
the date and during the continuance of the attachment by an attachment and sale subsequently 
held in execution of a (lecree.--6"oiam Abed v. Toolseram Bera, I. L. R. 9 Cal. 861 : (S. O.) 12 

C. L. R. 411. 

1 ), — Other rules regarding Processes. 


90 . A Court may, in any cas(^ in wliich it i.s empoworocl by tlii-s Code to 

Issue of warrant In a.^iiinmon.s for the pppoai’anco of any poi’son other 

lieu of or In addition to than a juror or as.ses.sor, is.siu', after recording its reasons 
summons. writing, a warrant for his arrest — 

(d) if, either before the issue of such summons, or after the issue of the 
same, but before the time fixed for his appearance, the Court sees reason to 
believe that he has absconded or will not obey the summons ; or 

(A) if at such time he fails to a])pear and the summons is proved to have 
been duly served in time to admit of his appearing in accordance therewith, and 
no reasonable excuse is offered for such failure. 


For form of warrant, see Sched. V, No. 7. 

A Magistrate ought only to issue a warrant for the apprehension of a witness when he sees 
reason to believe that a witness will not attend to give evidence unless he is compelled to do ho, —In 
re Mohesh Chunder Banerjee, 4 B. L. R. App. 1. Due service of the summons in such a ease must 
be proved {In re Abdoor Ruhman, 7 W. R, Cr. 37 ; and the Court must be satisfied that the sum- 
mons has been or will be disobeyed [Reg, v. Sutherland, 14 W. R, Cr. 20) before issuing a warrant 
of arrest. 

The section does not authorize the committal of a witness. Witnes.ses therefore brought up 
under a warrant of arrest should not be treated as criminals, but shouhl be dealt with simply as 
persons arrested on civil process.— Ca?. H, C. G. O. No. 21, ^Ind November, 1864 ; Wilkins, p. 107. 

warrants prescribed by the Code should be strictly adhered io.—Cal, H, C, G, O, 
No. 21, 22nd November, 1864. 

H, C CR P 
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Care should be taken that a warrant, which always implies personal arrest and restraint, never 
goes forth when a summons to attend would be sufficient for the ends of justice ; and any attempt 
to coerce or restrain a party who has been summoned only should be checked and punished. — 
Smyth y p. 93, 

Absconding to avoid service of a summons, notice, or order proceeding from a public servant 
is punishable under s. 172 of the Indian Penal Code, and non-attendance in obedience to summons, 
notice, order, or proclamation under s. 174 of the same Code. As to what is absconding see judg- 
ment of Turnbe, C. J., in Srinivasa Ayyaifwar v. Queen^ I. L. B. 4 Mad. 393, p. 397. When a 
summons issued by a Court is served outside the local limits of its jurisdiction, and in any case 
where the officer who has served a summons is not present at the hearing of the case, an affidavit, 
purporting to be made before a Magistrate, that such summons has been served, and a duplicate of 
the summons purporting to be endorsed (in manner provided by s. 69 or s. 70) by the person to whom 
it was delivered or tendered, or with whom it was left, shall be admissible in evidence, and the 
statements made therein shall be deemed to be correct unless and until the contrary is proved. — 
S, 74, supra. The affidavit mentioned may be attached to the duplicate of the summons and 
returned to the Court.-— S. 74, supra, 

91. When any person for whose appearance or arrest the officer presiding 

in any Court is empowered to issue a summons or 
for a^p(L.r^oe^^ warrant is present in such Court, such officer may re- 

quire such person to execute a bond with or without 
sureties for his appearance in such Uourt. 

92. When any person who is bound by any bond taken under this Code 

to appear before a Court does not so appear, the officer 
presiding in such (^ourt may issue a warrant, directing 
that such person be arrested and produced before him. 

a. 

93. The provisions contained in this Chapter relating to a summons and 
Provisions In this warrant and their issue, service and execution shall, so 

chapter grenerally appli- far as may be, apply to every summons and every war- 

cable to summonses and arrest issued under tliis Code, 

warrants ox arrest. 

Summons to Jurors and Assessors under s. 326 must apparently be served under this Chapter. 

Language to be used in Warrant of A rre^^.— Warrants of arrest issuing out of a Magistrate’s 
Court should be written “ in the language in ordinary use in the district in which it is held,” — that 
is to say (with certain exceptions), the language in which the proceedings of the several Courts are 
conducted. But where a warrant is sent for execution to the Magistrate of a district where a 
different language is in ordinary use, the warrant should be accompanied by a translation, certified 
by the transmitting Magistrate to be correct, into such other language or into English. Moreover, 
in such cases it would be proper that the warrant should always be accompanied by a letter in 
English requesting its execution. — Cal, U, C, C, O, No, 3 of 2bth July 1872 ; Wilkins ^ p. 107. 


CHAPTER Vir. 

Of Processes to compel the production of Documents and other 
Moveable Property and for the discovery of Persons 

wrongfully confined. 

A, — Summons to Produce, 

94. Whenever any Court, or, in any place beyond the limits of the towns 
Suiximons to produce Calcutta and Bombay, any officer in charge of a 
document or other Police-station, considers that the production of any docii- 
thinff. ment or other thing is necessary or desirable for the 

purposes of any investigation, inquiry, trial or other proceeding under this Code 
by or before such Court or officer, such Court may issue a summons, or such 
officer a written order, to the person in whose possession or power such document 
or thing is believed to be, requiring him to attend and produce it, or to produce 
it, at the time and place stated in the summons or order. 

Any person required under this section merely to produce a document or 
other thing shall be deemed to have complied with the requisition if he cause 
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sucli document or thing to be produced instead of attending personally to pro- 
duce the same. 

Nothing in this section shall be deemed to afFectithe Indian Evidence Act, 
1872, sections 123 and 121, or to apply to a letter, post-ciird, telegram or other 
document in the custody of the Postal or Telegrii[)h authorities. 

It should be remembered that a/pei’son sunim oned to produce a document ‘does not become a 
witness by the mere fact that lie produces it, and cannot be cross-examined unless and until he is 
called iis a witness . — Evidence Act^ I of 1872, s. 1.‘19, 

The sections of the Evidence Act refermi to in the last clause are as folloM’s : — 

Section 123.— No one shall be jiermitted to give any evidence derived from iin published official 
records relating to any alfairs of IStato, except with the permission of the otticcr at the head of the 
department concorned, who shall give or withhold such permission as ho thinks lit. 

Sf^Mon 124. — No public officer shall be compelled to disclose coininunications made to him iii 
official confidence when ho considers that the public interests would suffer by the disclosure. 

In the case of the Nizam of Hyderabad v. Jacoby L L. 11. 19 Cal. 52, an order was passed direct- 
ing that certain Covernment currency notes alleged to have been part of the property said to have 
been misappropriated should bo produced, 

A Magistiate requiring the production in evidence of documonts recorded in a Court of Jus- 
tice or in the custody of any public officer, should, in his coinmujiiication to such (^oiirt or officer, 
state clearly whether ho requires the entire record or any i^articular paper or papers ; also at what 
time and place the papers, if not previously sent by post, must be produced ; and whether any sub- 
ordinate officer will be required to attend for the purpose of proving them. The communication 
should bo signed and sealed in the same way as a suninions. As a rule, it is not desirable that a 
Magistrate should send for original papers in cases in which copies will serve the purpose, and in 
M'hich the person requiring the production of the papers is in a position to obtain certified copies. — 
Bom. H. O, Cir. No. 45, Gazette, 1879, pp. 471—475. 


95 . If any clociimeiit in snob custody is, in tho opinion of any District 

Magistrate, (3iief PresideiKjy Magistrate, Hign WoiTi’t or 
Court of Hession, wanted for the piirj)ose of any investi- 
gation, inquiry, trial or other proceeding under this 
Code, such Magistrate or Court may require the Postal or Telegrapli authorities, 
us the case may be, to deliver such document to such person as such Magistrate 
or Court directs* 

If any such document is, in the o])inion of any other Magistrate, or of any 

Commissioner of Police or District 8uj)erintendeut of Police, wanted for any 

such purpose, he may require the Postal or Telegrajdi D(‘partment, as the case 

may be, to cause search to be made for and to detain such docunumt pending tho 

orders of any such District Magistrate, Chief Presidency Magistrate or C^ourt, 

The power of requiring the Telegraph Department to deliver up documents is new. 

The only Magistrate in Presidency-towns who can require the delivery of documents from 
Postal or Telegraph authorities is the C|^ief Magistrate. 

2i. — Search- Warrants. 


96 . Whore any Court has reason to believe that a person to whom a 

summons or order under section 94 or a requisition 
When search-warrant i i.* nrt , i i i • i 

may be issued. under section 95, paragra])a one, has been ov might be 

addressed, will not or would not })roduce the document 
or other thing as required by such summons or requisition, 

or where such document or other thing is not known to the ( -ourt to be in 
the possession of any person, 

or where the Court considers that the purposes of any inquiry, trial or other 
proceeding under this Code will be served by a general search or inspection, 

it may issue a search-warrant ; and the person to whom such warrant is 
directed may search or inspect in accordance therewith and the provisions here- 
inafter contained. 


Nothing herein contained shall authorize any Magistrate, other than a Dis- 
trict Magistrate or Chief Presidency Magistrate, to grant a warrant to search for 
a document in the custody of the Postal or Telegraph authorities. 
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If any Magistrate, not being empowered by laws issues a search-wari*aiit for a letter in the Post 
Office, or telcgi’am in the Telegraph l>epai-tment, his proceedings arc void.— See s. 630 (6), infra. 

It is essential to the legality of a search-warrant that the production of some specified or 
distinct thing or object which may be deemed essential to the inquiry and to the conviction of the 
accused is desired.— Zachariah v. Ahmad Mahomed., I. L. ll. 15 Cal. 109. The Magistrate 
alone is to determine whether the production of the particular thing is essential. — Keg, v. Syed 
Hossein Ali Oh()W(/hry, 8 W. R. Cr. 74. 

In England the Courts have constantly refused to compel yiiscovery in criminal cases on the 
ground that no man should be compelled to produce evidence which will criminate himself. Under 
this section a Court has power by a search -w'arrant to enforce the compulsory production of an 
accused’s documents. On such documents being produced tlie Magistrate has power to allow' inspec- 
tion to the prosecution — Zachariah v. Ahmed. Mahomed, I. L. R. 15 Cal. 109, but the 
inspection must be limited to the documents named in the seai'ch-warrant. Ibid, The warrant in all 
cases should specify clearly the doe-umeiits or other things required.- Ibid. 

It is not obligatory upon a Miigistrate to wait until a I'relimiiiary inquiry has been held, and 
all the witnesses for the piosccution are examined and cross examined btdore is.siuiig a seaich- 
warrant. He is entitled t > net upon information which he considers m'edible provided that there 
is a complaint Imdore him and the complainant is exandned by him in the manner provided by tho 
Code. — Em/), v. Mahunl of Tiru/jati, I. L. R. 13 Cal. 18. 

It seems to have been doubted whether an order for the issue of a search-W'arrant would be 
good where no summons had been issued in the first instance and there w as notliing to indicate that 
there was reason to believe that the documents or other things required would not be pioduced 
upon summons. — Mahorned Zachuriah v. Ahmed Mahomed , 1. L. R. 15 Cal. 109, Ghokk, J. 

The provisions of ss. 43, 75, 77, 79, 82, 83 and 84 shall, so far as may be, apply to all scarch- 
w'arr ints issued under s. fHi, s. 98 or s. 190 . — K 101, poi,(. The provisions in these sections relate to 
the execution of warrants of arrest. 

A sea ' ch-wari-aiit should, except under special circumstances, bo executed between sunrise and 
sunset. If, for special reasons, a scar<*h- warrant be executed botw'een sunset and sunrise, such 
reasons must be tei)orted to the District Superintendent for tho information of the Magistrate 
having jurisdiction.^ — Bengal Police Manual, 2nd Ed., p. 40*2. 

For of warrant, see Sched. V, ^^o. 8. 

97. The Court may, if it thinks fit, specify in the warrant the particular 

j)lace or part thereof to wliit‘.h only the search or inspec- 
tion shall extend ; and the person charged with the 
execution of such warrant shall then search or inspect 
only the place or part so specified. 

For form of w’arrant, see Sched. V, No. 8. 

98. If a District Magistrate, Subdi visional Magistrate, Presidency Magis- 

„ ^ ^ trate or Ma<>:istrate of the first class, nnon information 

Search of house sus- , ^ i i i ^ ^ 

pected to contain stolen ‘i^'d alter sncli iiKpury as lie thinks necessary, has reason 
property, forged docu- to l)elie\e that any place is used for the deposit or sale of 
ments, Ac. stolen ])roperty, 

or for the deposit or sale or nuinnfacture of forced documents, false seals, or 
counterfeit stamps or coin, or instruments or inalerials for counterfeiting coin or 
stam])s or for forging, or that any forged documents, false scqds or connterleit 
stamps or coin, or instruments or materials used for counterfeiting coin or 
stamps or for forging, are ke[)t or deposited in any ])lace, 

he may by Lis warrant authorize any Police-officer above the rank of a con- 
stable — 

(ri) to enter, with such assistance as may be recpiired, such place, and 

(/;) to search the same in maimer s])ecified in the warrant, and 

(c) to take possession of any jiroperty, documents, seals, stamps or coins 
therein found which he reasonably suspects to be stokm, unlawfully obtained, 
forged, false or counterfeit, and also of any such in.struments and materials as 
aforesaid, and 

(//) to convey sucli property, document.% seals, stamps, coins, instruments or 
materials before a Magistrate, or to guard the same on the spot until the offender 
is taken before a Magistrate, or otlierwise to dispose thereof in some place of 
safety, and 
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(e) to take into custody and carry before a Magistrate every person found in 
such place who appears to have been privy to tlie deposit, sale, or manufacture or 
keeping of any such j)roperty, documents, seals, stamps, coins, instruments or 
materials, knowing or having reasonable cause to susp(^ct the said property to 
have been stolen or otlierwise unlawl'idly obtained, or the said documents, seals, 
stamps, coins, instruments or mat(‘rials to have been forged, falsified, or counter- 
feited, or the said instruments or materials to have becui or to be intended to be 
used for counterfeiting coin or stain [)s or for forging. 

The provisions of this sertiou with respect to — - 

{a) coonferfeit coin^ 

(If) coin suspected to he counterfeit^ and 

(c) insf ruonods or materials for counterfeiting coin shall so far as theg can he 
made apjdicahle apphj respect i rel//, to-- 

(a) pieces of metal made in contravention of the Metal Tokens Act 1889, or 
brought into Jhftish India in con! ravention. of ant/ notification for the time being 
tn force under s. 19 of the Sea (^ustt)ms j\ct, 1878; 

(/>) pieces of metal suspected to have been so made or to have been so by'ought into 
llritfsh hnlia^ or to he intended to be issued in contravention of the former of these 
Acts^ and 

(c) instruments or materials, for making pieces of metal in contravention of 
this Act—A.(ii I of 1889, s. 7. ' ‘ ‘ * ^ ‘ 

See s. 101, which applies, ss. 43, 75, 77, 79, 82, 83 and 84, so far as may be, to {search-warrants 
issued under this section. 

99 . When, in the execution of a search-warrant at any place beyond the 
Disposal of things local limits of the jurisdiction of the Court which issued 
found in search beyond tlic same, any of the tilings for which search is made are 
Jurisdiction. found, such things, together with the list of the same 

prepared under the ])rovisions hereinafter contained, shall be immediately taken 
before the Court issuing the warrauk unless such ])lace is nearer to the Magis- 
trate having jurisdiction therein than to such Court, in winch case the list and 
things shall be immediately taki'U before such Magistrate ; and, unless there be 
good cause to the coutrary, such Magistrate shall make an order authorizing 
them to be tidveu to sucli Court.* 


C . — Discoverg of Persons Wrongfully Confined^ 


100 . If any Presidency Magistrate, Magistrate of the first class or 

Sub-divisional Magistrate has reason to believe that any 

wroj^fuiiy conflnl™°”* person is confined under such oircunistiinces tliat tho 

confinement amounts to an offence, he may issue a 
search-warrant, and tlie person to whom such warrant is directed may search for 
tho person so confined, and such search shall be made in accordance therewith, 
and the person if found shall be immediately taken bel’ore a Magistrate, who shall 
make such order as in the circumstances of the case seems proper. 


This Section is new. No such power as is given by it is supposed to have existed in India, 
except in the Presidency-towns, where the High Couiis formerly issued under Act X of 1876 
directions in the nature of a habeas corpus. See s. 491, post,^ for the powers which the High 
Courts at Calcutbi, Madras, and Hoinbay now have to issue directions of tho nature of habeas 
corpus. 

See also s. 551, post, as to the powers of a Presidency Magistrate or District Magistrate to 
compel the restoration of abducted females . — Abraham v. Mahfabo, L L. R. 16 Cal. 487. Am 
to what amounts to wrongful confinement, see ss. 339 and 340 of the Indian Penal Code. 
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V , — General Provisions relating to Searches,, 

101 * Tbe provisions of sections 43, 75, 77, 79, 82, 83 and 84 sliall, so 
Direction, &c., of far as may be, apply to all search-warrants issued under 
•earch-warrants. section 9G, section 98 or section 100. 


102 . Whenever any place liable to search or inspection under this 
Persons in charge of Oliapter is closed, any person residing’ in, or being iii 
closed place to allow charge of, such ])laee shall, on demand of the officer or 
search. other |Xirson executing the warrant, and on production 

of the wan’ant, allow him free ingress thereto, and afford all I’easonable facilities 
for a search therein. 


Jf ingressinto such })hice c-annot be so obtained, the officer or other person 
executing the warrant may proceed in iiianner })rovided by section 48. 

Section 48 referred to in this section has not been niacle to apply specifically to the Police in 
Calcutta and Bombay, and apparently does not apply to them. Under ss. 96, 98 and 100, however, 
Pi-esidency Magistrates have power to issue search-warrants to the Police. In case of search- 
wariants, tlicretovc, tlicre seems to be no doubt that the Police in Calcutta and i^mbay are to 
be yuided by the provisions of s. 48. See notes to s. 46, supra. 


103. Before making a search under this Chapter, the officer or other 

person about to make it shall call upon two or more 
Search to be made in respectahle inhabitants of the locality in which the 
presence of witnesses. })lacc to be searched is situate to itttend and witness the 

'-• s<^arch. 


The sejireh shall be niiule in their ])resenco, and a list of all things seized in 

the course of sucdi searcli and of the places in which they are respectively found 

shall he prej)are(i by such officer or other |X)rson and signed by such witnesses, 

but no ]>ersoii witnessing a search under this section shall be required to attend 

the (\)urt as a witness of the search unless sf^ecially summoned by it. 

The occupant of the place searche<l, or some person in his behalf, shall, 

in every instance, be j>erinitted to attend during the 

Occup^t of place a cor)y of tlie list prepared under this sec- 

searohedmay attend. 1 i li • 1 ^ 1 n 1 1 t ^ 2 

tion, signed by tne said witnesses, shall be delivered to 

such occupant or person at his request. 


The seai’ch-waiTfMit should, except under special circumstances, be executed between sunset 
and sunrise . — Bemfol Polica ManuaU 2nd Edition, p. 402. In Bengal, tJie following dii’ections have 
been circulated fm’ the guidance of Police-officers acting under this section. The sending for 
shopkeepers, scdocted arbitrarily by the Police, and nxilcing them witnesses to the search of the 
houses of accused persons, is a fruitful source of opprcssitMi and extortion. It is difficult to pre- 
scribe rules for the selection of witnesses to tlie seaix-li of houses for stolen property, but District 
Superintendents ean easily ascertain by questioning the witnesses sent in whether they have been 
unfairly selected. One resiiectable liouseholder should not be summoned a sewnd time till his 
neighbours liavc had their turns, unless good reason be given lor their exemption. Respectable 
shopkeepeis are just as liable to be summoned as other resjiectable inhabitants of the place. — 
Bengal Police Maimal, 2nd Edition, p. 403. As to other searches by the Police, see as. 166 and 
166, post^ and the notes thereto. 


Power to Impound do- 
cument, ^c.. pzroduced. 


104. Any Coui’t mfiy, if it thinks fit, impound 
any document or other thing produced before it under 
this Code. 


105. Any Magistrate may direct a search to he made in his presence of 

Magistrate may direct pkice for the search of which he is competent to 

secucch In his presence. issue a search-warrant. 

As to soai’ch-warrants, see shs. 96 — 99, ante. 
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PART IV. 

PREVENTION OF OFFENCES. 

CHAPTER VIII. 

Of Security for Keeping the Peace and for Good Behaviour. 

A, — Security for Iceeping tlie Peace on Conviction. 

106 . Whenever any person accused of rioting, assault or other breach 

of the peace, or of abetting the same, or of assembling 

1 ji* ji 1 .iiji 

evident intention of committing the same, or any person 
accused of committing criminal intimidation by threatening injury to person or 
property, is convicted of such offence before a High Court, a Court of Session 
or the Court of a Presidency Magistrate, a District Magistrate, a Subdi visional 
Matristrate or a Magistrate of the first class, 

and such Court is of opinion that it is necessary to require such person to 
execute a bond for j keeping the peace, 

such Court may, at the time of passing sentence on such person, order him 
to execute a bond for a sum proportionate to his means, with or without sureties, 
for keeping the peace during such period, not exceeding throe year^, as it thinks 
fit to fix. ^ 

If the conviction is set aside on appeal or otherwise, the bond so executed 
shall become void. 

This section corresponds with s. 489, para. 1, and s, 490, cl. 1, of Act X of 1872 ; with ss. 140 
and 141 of Act X of 1875 ; and with ss. 208 and 209 of Act I V of 1877. 

For form of bond to keep the peace, sec Sched. V, No. 10. 

The clause as to “any person accused of committing criminal intimidation by threatening 
injury to person or property” is new, but it must be borne in mind that it is not in all cases where 
a person is convicted of criminal intimidation under s. 503, but only where the intimidation is by 
threatening injury to person or property that the Court on conviction may require a bond to be 
executed. The clause has apparently been inserted in the present Code in consequence of the 
decision in the case of Einp, v. MughubaVy I. L. R. 2 All. F. B. 351, where the words in s. 489 of 
Act X of 1872 — “taking other unlawful measures with the evident intention of committing” a 
breach of the peace— were held not to include the offence of intimidation by threatening to bring 
false charges. 

The last clause of the section, which is also new, is in accordance with the case of Queen v. 
OhUay N. W. P., 1875, p. 875. • 

Under the three former Acts, the period for which a bond might be ordered to be given was a 
period not exceeding one year in case of an order pa,ssed by a Magistrate, and three years in case of 
an order jiassed by a High Court or a Court of Session. 

The section applies only in cases of conviction of persons accused of the offences mentioned. See 
He.g. V. Hut Kumari Dinsaia, 24 W. R. Cr. 10. So that when the accused is acquitted, it is not 
competent to the Court to call upon him to give security. — Mad. H. <7., l^th May^ 1874; Weir^ 
p. 24. In Yar Muhammady Punjab Rec., 1890, p. 0, the Court held that the offence of being an 
armed member of an unlawful assembly is not an offence within the section. The order of a 
Magistrate, who convicted the accused of cx’iininal trespass, directing him, on the expimtion of 
his sentence, to execute personal recognizances to keep the peace, was upheld as legal and necessary, 
as the acts of the accused seemed to show an intention of committing a breach of the peace. — 
Queen v. Oendoo KhaUy 7 W. R. 14. See Re JhapoOy 20 W. R. 37. 

In the case of Umda Khariurn, 3 C. L. R., 72, a Joint Magistrate tried certain persons on a 
charge of riot and assault, but having “ grave doubts as to their guilt, ” discharged them, but at the 
same time and without taking any evidence required one of those persons as well as the witness 
of the complainant and others who appeared for the complainant to give security to keep the jpeace. 
The High Court, in setting side the order as illegal, made the following remarks : “A Magistrate 
must have a report or information which appears to be credible and which he believes before 
he can issue a summons calling upon any person to show cause why he should not be bound over to 
keep the peace, but he cannot bind over a person until he has adjudicated on evidence before him, 
that is, upon evidence taken in the regulai way in the presence of the person who is bound over. . 

. . If, however, any person has been convicted of an offence attended with violence of the nature 
specified in s, 491 (s. 106 of the present Code), the Magistrate is competent, in addition to the sent- 
ence or order passed, to direct that the person so convicted shall give security. In such a case, too, 
the Magistrate has convicted on evidence before him (that is the person concerned), that facts are 
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established requiring security because he has convicted such person of a breach of the peace or an 
intention to commit a breach of the peace.” See Run Bahadoor Sing v. Ranee Tileeeuree Koetf 22 
W. R. Or. 79. 

Powers of Appellate Court, — In the' case of Emp. v. Kanta Prasad^ I. L. R. 4 All. 212, the Full 
Bench at Allahabad held, that a Magistrate when exercising the powers of an Appellate Court, is 
competent to make an order requiring the appellant to furnish security for keeping the peace, under 
the corresponding section of Act X or 1872. But in the case of In re Asia, I. L. R. 16 Cal. 779, it was 
held bv the Calcutta High Court that the Magistmte of the District when acting as an Appellate 
Court IS not competent to make an order under s. 106. In the Punjab Court also It has been held that 
an Appellate Court which does not convict an accused person but merely upholds a conviction can- 
not demand security.— Sing^ Punjab Kec., 1888, p. 43. The section is precise as to the order 
being made at the time of passing sentence. If no such order is then made, subsequent proceedings 
under this Chapter ought to be taken under s. 107, and the paHies summoned to show cause.— 
Oobind Soohoodhre, 15 W. H. Cr. 56 : Emp. v. Rahim RaJdieh, Punjab Rec., 1883, p. 8 ; Queen 
V. Powell^ 3 N.-W. P. 96. See Jan Mahammed v. Emp.^ Punjab Rec., 1884, p. 38. 

If any person in respect of whom an order requiring security is made under this section is, at 
the time such order is made, sentenced to, or undergoing a sentence of, imprisonment, the period for 
which such security is required shall commence on the expiration of such sentence. In other cases 
such period shall commence on the date of such order. — S, 120, post. See s. 349, post. 

No order for security can be made undei* the section where there is only a possible apprehen- 
sion of a future breach of the peace.— v. Ahdul Huq^ 20 W. R. Cr. 57.- Where sucli breach 
appears to the Court to bo liltely, proceedings may be taken under s. 107. See Queen v. Hur 
Kumari Dasaia^ 24 W. R. Cr. 10. 

Under s. 15, supra ^ except as otherwise provided by any order of the Local Government (see 
8. 16), a Bench of Magistiates, any one of whom is a Magistrate of the first class, shall be deemed to 
be, for the purposes of this Code, a Magistrate of that class, and as such would probably beheld 
to have jurisdiction to make an order under this section. See Queen v. Bebheki Pathakt 21 W. R. 
Cr. 12; and In re Baroda Prosunno Chuckerbuiti/^ 2 C, L. R. 348. 

Under s. 513, infra, a deposit of money or Government promissory notes may, except in the 
case of a bond for good behaviour, be taken in lieu of a bond, 

13, infra, provides for the imprisonment of the accused on default in finding securities 
under this section. 

Fees,— In exorcise of the powers confei'red by s. 35 of the Court Fees Act (VII of 1870), the 
Governor-General in Council was pleased to remit, in the whole of British India, the fees charge- 
able on security-bonds for kc'cping the peace, or for good behaviour of persons other than the 
executants. — Gazette of India, 1880, p. 223. 


13, — Securitfj for keeping the Peace in other Cases and Security for Good 

Behaviour. 


107 . Whenever a Presidency Ma^l.^trate, District Magistrate, Subdivi- 

sional Magistrate or Miigistrate of the first class receives 
information that any person is likely to commit a breach 
of the peace, or to do any wronj^^fnl act that may pro- 
bably occasion a breach of the p(‘aco, within the local limits of such Magistrate's 

4-1 
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person to show cause why he should not he ordered to execute a bond, with or 
without sureties, for keeping the peace for such period not eiiceeding one year as 
the Majjistrate thinks fit to fix. 

This section corresponds with s. 491, and the last para, of s. 502, of Act X of 1872, and with 
8S. 215 and 2,31 of Act IV of 1877. The provlsioiis, however, of s, ^2. last para., of Act X of 
1872, that' proceeding could be taken in any district where the person it is desired to bind may be, 
have been omitted. The jurisdiction, therefore, of the Courts has been somewhat narrowed. 


If any Magistrate, not being empowered in that behalf, demands security to keep the peace, his 
proceedings are void — Section 530 ( c ), infra, 

A Magistrate, it was hold by a Full Bench at Allahabad, has no power under this section to issue 
process to a person not residing within his district.— re Jai Prakash Lai, I. L. R. 6 All. (F. B.) 26 : 
In re Ahdul Aziz, I. L. R. 14 All. 49. So in Calcutta it was held tliat this section does not empower a 
Magistrate to issue process on persons not residing within the limits of his district. — In re Rajendro 
Chundra Roy Chowdry, I. L. R. 11 Cal. 737 : In re Charoo Chundra MulHck, 10 C. L. K. 4^, 
The proper course for a Magistrate to pursue, where he believes that ceftain persons who are 
resident beyond the limits of his district are likely to commit a breach of the peace, is to oause 
information of the fact to be given to the Magistrate within whose district such persons reside, so 
that proceedings may be taken against them by a Court which has jurisdiction —/n 
Chundra Roy Chowdhry, I. L. R. 11 Cal. 737. The Court in In re Dinno Nath Mullick, I. L. R. 12 
Cal. 133, followed the last case and In re Jai Prakash Lai, I. L. R, 6 All. (F. B.) The latter 
was a case in which a Magistrate of the Ghazipur Distret, on having received a police report that 
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the servants of the Maharajah of Dumraoii, in the Shahabad District, were preparing to sow certain 
land in the Ghazipiir District — an act which would likely cause a breach or the peace — issued a 
summons calling on the Dewan of the Maharajah to show cause why he should not execute a bond 
to keep the peace. 

The word ‘ wrongful’ has been inserted, apparently, in consequence of the case of Kashi Chunder 
Bass V. Hut Kishore Dass, 19 W. R. Or. 47 ; (S. C.) 10 B. L. R. 441, where the words “ do any act 
that may probably occasion a breach of the peace,” which occurred in s. 491 of Act X of 1872, were 
held to mean a wrongful act, and not one which a person may Uiwfully do. Thus, a Magistrate 
cannot prevent a person from building a house adjoining that of another, on the ground that the 
droppings from the roof of the house, if completed, will fall upon the adjoining house, and be likely 
to cause a breach of the peace. — Ibid, See Ram Kumar Banerjee v. liajah Gopal Sing Deb^ 17 W. R. 
Cr. 54, where it was held illegal to take recognizances from one person to prevent another com- 
mitting a breach of tho peace. A non-resident zemindar cannot be bound over to keep the peace 
because his local agents are committing acts likely to cause a breach of the peac!e. — In ra Charoo 
Chunder Mullick, 10 C. L. R. 430. Singing in the street is not in itself a wrongful act, nor would 
a possible obstruction in the streets by crowds collecting constitute a wrongful act by the singer, 
likely to lead to a broach of the peace.— Nabiy Punjab Rec., 1889, p. 5S. 

Now, by s. 112, when a Magistrate acting under this section deems it necessary to require any 
person to snow cause, he must make an oi’der in writing setting forth the substance of the informa- 
tion received and other particulars as to the bond to be executed. If that person is not in Court 
and a summons or warrant has therefore to bo issued under s. 114, posty a copy of the order made * 
under s. 112 must be served with the summons or warrant. 

Under s. 117, infra ^ the Magistrate must inquire into the truth of the information upon which 
he has acted. If he does not find that a person is himself liktdy to commit a breach of the peace, ho 
cannot order him to furnish security and hold him, by anticipation, responsible for the result of 
resistance to acts which arc not shown to be illegal or likely to induce a breach of the peace. — 
In re Sheo Sum Lall, 3 C. L. R. 280. See In re Kashi Chunder Dass^ 10 B. L. R. 441 : (S. 0.) 
19 VV. R. 47. 

Onus,— The onus of proof lies upon the prosecution to establish circumstances justifying the 
action of the Magistrate in calling upon persons to furnish aeciirity. — E7np, v. Alulul Kadir^ I. L. R. 

9 All. 452 : Dunne v. Hem Chunder Chowdhrg, 4 B; L. R (F. B.) 40 : Beg. v. NirmijunSinah^.-W, P, 
H, C. R. 1870, p. 431. Substantial grounds foran apprehension of a breach of the I'cace niust be estab- 
lished by proof of facts against each person implicated. What the nature of the facts should be 
depends upon the circumstances of each case ; but, where the nature of the Magistrate’s information 
requires it, overt acts must be proved before an order can be passed under s. 118, and such an order 
cannot be passed against any person simply on the ground that another is likely to commit a breach 
of the peace.— JK'm;). v. Abdul Kndir, I. L, R. 9 All. 452 : see Reg. v. Abdool Hwp 20 W. R. Or. 57: 
Goshain Luchmun Pershad Pooree v. Pohoop Narain Pooree, 24 W. R. Cr. 30 : Raja Run Bahadur 

V. Ranee TUlessuree Koei\ 22 VV, R. Cr. 79 : In re Kashi Chunder DosSy 10 B. L. R, 441 : (S. C.) 19 

W. R. Cr. 47. 

According to Expl. I to s. 401 of Act X of 1872, a summons to show cause might be issued 
upon “ any report or other information wliich appeal’s credible, and which the Magistrate 
believes and it was h(*ld, that a petition which was declared by tho Police to be false, and was 
unsupported by any complaint or solemn affirni.ation, did not come within these words so as to 
warrant a Magistmte demanding security to keep the peace,— (7/mmor a Mulo v. Kashi Chunder 
Lalla, 8 W. R. Cr. S'). Conversations out of Court witn persons however respectable, are not 
legal or proper materials upon which Magistrates should adopt proceedings under this section or 
s. 110.— V. Babua, I. L. R, 6 All. 132. In that case a Magistrate acted “ to a great extent 
upon information which had reache<l him from trustw'orthy sources as to the reputed charactor and 
habits” of the accused. In his ord^r he stated : “Not one but nearly every respectable city 
resident who has spoken to me on the subject has condemned this Babua (accused) as by repute 
the biggest black character in the city, and to such an extent has his influence made itself felt for 
evil, that one and all my informants refuse to come forward and give evidence against the accused 
for fear of consequences.” The Magistrate’s order binding over the accused, which was coniirmei 
by the Sessions Judge, was set aside by the High Court. 

A statement that the complainant expected that the defendant might at any time make an 
attempt on his person or projicrty, if believed in, is sufficient information for the Court to take 
proceedings upon. — Reg. v. Kristendro Roy, 7 W. R. Cr. 30. ^ 

Information of the kind mentioned in s. 107 must bo of a clear and definite kind directly 
affecting the poi’son against whom process is issued, and it should disclose tangible facts and 
details, so that it may afford notice to such person of what he is to come prepared to meet. — In re 
Jai Pralcash Lai, 1. Ij. R. 6 All. (F. B.) 26, p. 30, per Straight, Offg. C. J. : Emp. v. Shimhhu 
Nath, Punjab Rec., 1888, p. 40. Sec Emp. v. Nathu, I. L. R. 6 All. 214. The provision in s. 117 
as to the admission of evidence of general repute is not applicable under this section— Banarsi JDas. 
Punjab Rec., ISi^, p. 30. 

Procedure. — Where an order has been passed requiring more persons than one to show 
cause why they should not severally furnish security for keeping the peace the provisions of 
s. 239 read with s. 117 are applicable, subject to such modifications as the latter section indicates 
and to such^ procedure as the exigencies of each individual case may render advisable in the 
interests of justice. * A joint inquiry therefore is not ipso facto illegal, though it is an irregularity 
which, according to the particular circumstances, may or may not be covered by s. 537. — Emp, 
V. Abdul Kadir, I. L. R. 9 All. 452 ; see Emp. v. Lochan, Weekly Notes, 1881, p, 28, cit^ in the 
last case, and H ossein Buksh v. Emp., 1. L. R. 6 Cal. 96. 

If proceedings are instituted against more persons than one it is essential to establish what 
each individual implicated has done to furnish a basis for the apprehension that he will commit a 
breach of the peace, and in holding such inquiry it is improper to treat what is evidence ag^st 
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one of such persons as evidence against all without discriminating between the cases of the various 
persons implicated*— v. Abdul Kadir^ 1* L. R. 9 All. 452. See Ump* v. Nathu, L L. R* 6 
All. 214. 

The report of a Police-officer (/i* re Brindabun Shaha^ 10 W. R. Or. 41) and the report of a 
Subordinate Magistrate {Ex^parte Nellikel EdalthU Achetiy 2 Mad. H. R. 240: Reg, v. Jivanji 
Limji^ 6 Bom. H. C. R. Cr* 1) have been held to bo sufficient information upon which a Magis- 
trate might issue a summons. But the act, of which information is given andf in respect of wmch 
security to ke^ the peace is required, must be an act which is shown to be in contemplation at the 
time of the information given, and not merely one the repetition of which may be expected or 
apprehended from past misconduct of the kind without anything further. — Mad, H, 0, Pro,t 2dth 
August, 1876 ; Weir, p. 37. See In re Sheo Sum Lull, 3 C. L. R. 280. But although the r^orte 
of a Police-officer or of a Subordinate Magistrate are sufficient information upon which a l^gis- 
trate may issue a summons, it need hardly to pointed out they are not evidence upon which he can 
determine, under s. 117, whether it is necessary to take a bond to keep the peace or for good 
behaviour. See Reg. v. JivanJi Limji, 6 Bom. H. O. R. Cr. 1 : and Reg, v. Ealpatram JPernabhai, 
6 Bom. H. C. R. Cr. 105. 

Where a witness for the defence, in a case of rioting, admitted being present at or near the 
scene of the riot, and denied that the accused took part in it, the Magistrate, finding the accused 
guiltv and without any further proceedings, called upon both the accused and his witness to enter 
into bonds to keep the peace for a year, it was held that his procedure was illegal as far as the 
witness was concerned. — Queen v. Kadar Khan, I. L. R. 5 Mad. 380. 

A District Magistrate has power under s. 528, post, to withdraw a case falling under this 
section. —In re Dioendra Hath Shanial, I. L. R. 8 Cal. 851. 

Where a Magistrate bound down 28 persons to keep the peace after recording evidence as to 
11 of them only, the order was set aside by the High Court as to. the persons not affected by the 
evidence. — In re Kassim Biswas, 10 C. L. R. 335. 

Under the Code of 1861 it was held, that it should appear, on the face of the order of the 
Magistrate, that he had received credible information that there was a likelihood of a breach of 
the peace. — In re Birreshnree Pershad, 6 W, R. Cr. 93. 

It is not necessary to call witnesses in support of an information laid before a Magistrate 
previous. is^ing a summons to show cause under this section.— /n re Mullick Fukeerun, 11 W. R. 
Cr. 6. 

The provisions of s. 350, post, apply to an inquiry under this section.— See note to that section, 
post. 

Accused Person.— In the case of Buroda Kant Royv. Korimuddi Moonshee, 4 C. L. R., p. 454, 
White, J., was of opinion that a person brought before the-Court under this section was in sub- 
stance “ accused” of being likely to commit a breach of the peace or of doing an act which is likely 
to produce a breach of the peace. But in fact no offence is charged. — Emp. v. Abdul Kadir, 
I. Ij. R. 9 All. 452, p. 457 : Emp, v, Kandhaia, I. L. R. 7 All. 67. It would follow therefore that 
he is a competent witness on his own behalf. See note to s. 488 infra, and Noor Mahomed v. BismiUa 
Jan, I. L. R. 16 Cal. 781. 

108 . When any Magistrate not empowered to proceed under section 107, 

Procedure of Magia- ^ Court of Session or High Court, has reason to be- 
trate, 6co., not empower- lieve that any person is likely to commit a breach of 
ed to act under section the peace or to do any wrongful act that may probably 

occasion a breach of the^peace, and that such breach of 
the peace cannot be prevented otherwise than by detaining such person in cus- 
tody, such Magistrate or Court may issue a warrant for his arrest (if he is not 
already in custody or before the Court), and may send him before a Magistrate 
empowered to deal with the case under section 107. 

A Magistrate before whom a person is sent under this section may, in his 
discretion, detain such person in custody until the completion of the inquiry 
hereinafter prescribed. 

Under the previous sections of this Chapter, the Magistrates empowered to act are Presidency 
Magistrates, District Magistrates, Subdivisional Magistrates, and Magistrates of the first class. 

If any Magistrate, not being empowered on that behalf, demands security to keep the peace, his 
proceedings are void.— 8. 530 (c), infra. 

Security for good be- 109 . Whenever a Presidency Magistrate, District 
haviour from vagrants Magistrate, Subdivisional Magistrate or Magistrate of 
and suspected persons. receives information — 

fa) that any person is taking precautions to conceal 
his presence within the local limits of such Magistrate’s jurisdiction, and that 
there is reason to believe that such person is taking such precautions with a view 
to committing an offence, or 
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(l>) thatt here is within such limits a person who has no ostensible means 
of subsistence, or who cannot give a satisfactory account of himself, 

such Magistrate may, in manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, with sureties, 
for bis good behaviour for such period not exceeding six months as the Magis- 
trate thinks fit to fix. 

This section corresponds with paras. 1 and 4 of s. 504, and para. 2 of s. 615, of Act X of 1872, 
and with ss, 212 and 213 of Act IV of 1877. 

For form of bond for good behaviour under this section, see Sched. V, Ko. 11. 

Clause (a) seems to deal with what was termed under the Code of 1872 ^ lurking within the 
jurisdiction.’ 

See 88. 65, 66, ante^ as to powers of Police to arrest under the circumstances referred to in this 
section. 

Separate proceedings should be taken against each person ordered to find security, unless it i» 
clear that there was such a connection between the parties as indicates the necessity of a contrary 
course. — Mad, H, C, Pro.^ \lth March^ 1863 ; Weir^ p. 36. See Emp, v. NathUf I. L. K. 6 All. 
214 : Emp, v. Abdul Kadir, I. L. R. 9 All. 452. See notes to s. 107, supra. 

Before a Magistrate can pass an order diretJting an accused to furnish bail and security for his 
good behaviour, it is necessary that the accused should be given an opportunity of entering into his 
defence^ and that he should be clearly informed of the accusation which he has to meet. — Emp, 
V. Ishwar Chundra Sur^ I. L. R. 11 Cal. 13. 

After the expiration of the term of confinement in default of security, a second security cannot 
be demanded except upon some new proof of bad livelihood. — In re Juswunt Singh, 6 W. R. Or. 18. 

If any Magistrate, not being empowered in that behalf, demands security for good behaviour, 
his proceedings are void.— /S'. 530 (d), infra, 

110 . Whenever a Presidency Magistrate, District Magistrate,^ 

Security for good be- sional Magistrate, or a Magistrate of the first class, 
havlour from habitual specially empowered in this behalf by the Local Govern- 
offenders. ment, receives information that any person within the 

local limits of his jurisdiction is an habitual robber, house-breaker or thief, or an 
habitual receiver of stolen property, knowing the same to have been stolen, or 
that he habitually commits extortion, or in order to the committing of extortion 
habitually pats or attempts to put persons in fear of injury, 

such Magistrate may, in manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, with sureties, 
for his good behaviour for such period not exceeding three years as the Magis- 
trate thinks fit to fix. 

The words in italics have been inserted by Act X of 1886, s. 6. 

For form of bond for good behaviour under this section, see Sched. V, No. 10. 

Unlike the corresponding sections of the former Acts, this section omits power to require seca- 
rity from persons “ of notoriously bad livelihood or of a dangerous character,” or of a character so 
desperate and dangerous as to render their release without security hazardous to the community,” 
It also loses sight of the distinction drawn in>8s. 505 and 506 of Act X of 1872 between men who are 
robbers, etc., by repute, and men who are proved to be habitual robbers, etc. 

Where the only information set forth in the order refers to an apprehended breach of the peace, 
the Magistrate has no authority whatever to resort to this section. — Emp, v. Babua, I. JL. K. 6 
All. 132. He must proceed under s. 107. Under that section security can only be taken f#r one 
year. Under this section it can be taken for three years. 

Before a Magistrate can pass an order directing an accused to furnish bail and security for his 

g ood behaviour, it is necessary that the accused should be given an opportunity of entering into 
is defence, jatnd that he should be clearly informed of the accusation which he has to meet. — 
Emp, V. Ishwar Chunder Sur, I. L. R. 11 Cal. 13. 

The object of this Chapter, it is to be borne in mind, is the prevention, not the punishment, of 
criine. It is solely for the purpose of securing good behaviour, and any attempt to use it for the 
punishing of past otfences is wrong and not sanctioned by law. — In re Umbica Proshad. 1 0. L. R, 
268, per Macpherson and Birch, JJ. When a charge or a specific offence is under trial, proceed- 
ings under this Chapter should not be taken. — Ih, : In re Juggut Chunder Chuckerbutty, 1, L, R, 
2 Cal. 110 : Pro., 4 Mad. H. 0. R. Appx. 441 : In re Pedda Siva Reddi, I. L. R. 3 Had. 238. 
The mere fact that a person from whom security is required has been previously convicted of 
offences against property is not sufficient to justifw proceedings under this section (110), unless there 
be ^ditional evidence that the person complained against has done some act or resum^ avocations 
indicating on his part an intention to return to his former course of life. — In re Haidar AH, 
I. L. R. 12 Cal. 6^. There the High Court remarked (p. 524) : ** In this case, the person from 
whom security was required had only recently been released from jail, and- we think it was rather 
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the ^luty of the Police to assist him in finding honest employment than to apply to have him incar-^ 
cerated for a further period merely on the ground of his previous convictions.” See also In re 
JFUija Valad Hufmein Sah^h, I. L. H. 10 Bom. 174 : Emp^ v, Marli^ Punjab Rec., 1885, p. 89. 

In In re Pedda Sim Jieddi,, I. R. 3 Mad* 2JiS, the Court (Turner, C. J., and Muthusami 
Ayyar, J.) said : “ The power given by the 505th section (s. 110 of this Code) is one which should 
always be exercised with nice discretion by the Magistracy, but its exercise is not to be conhn^ to 
cases in which positive evidence is forthcoming of the commission of crime by the persons against 
whom it is sought to enforce the law. The power is a prevmtim and not punitive power.” Although 
when witnesses are examined as to general character^ their testimony is not of much value as to the 
habits of a suspected person, unless they can, in support of their opinion, adduce instances of the 
misconduct imputed, when the question is only as to repiitt*, the evidence of witnesses, if reliable, 
is not without value, though they may not be able to connect the suspected person with the actual 
commission of the crime. ~/6. 

I proceedings under this section it has been held that conversations out of Court with per- 
sons however respectable are not legal or proper material to act upon. See th remarks of 
Straight, J., in Emp. v. Babua, I. L. 11. 6 All. 132, p. 136. The information to be required 
in proceedings for taking security for good behaviour by a Magistrate before issuing an order 
under s. 112 may be, to some extent, of a hearsay and general description ; but when the pai*ty to 
whom the order is directed appears in Court in obedience to such order, the inquiry must be con- 
ducted on the lines laid down by s. 117. It is not because a man has a bad character that he is 
therefore necessarily liable to be called upon for sureties of the peace or for good behaviour. 
There must be satisfactory evidence in the one case that he hfis done something, or taken some 
step, that indicates an intention to break the jmace, or that he is likely to occasion a breach of the 
peace ; and in the other, that he is within the category of persons mentioned in this section (110), 
the determination of which question must always be guided by the considerations pointed out iti 
Emp. V. Nawaby I. L. U. 2 All. 8:l5. — lb. 

Amount of Securiti/. —The amount of security to bo furnished .should bo such as to afford 
the person a fair chance of complying with the order, so as not to make the alternative of impri- 
sonment unavoidable.— AVnp. v. Bedar Sircar, I JL. R. 2 Oal. 384: (S.O.) 1 C. L. R. 95: Emp, 

V. Rama, I. L. R. 16 Bom. 372. The Magistrate .should consider the station in life of the pei’son 
concerned, and should not go beyond a sum for which there is a fair probability of his being able 
to find SfPUijdtyl The imprisonmmit in default is provided as a protection to socn ty against the 
perpetration of crime by the individual, not a.s a puni.^ihment for a crime committed ; and being 
maae conditional on default of finding security, it is only rea.sonoble and just that the individual 
should be affoixled a fair chance at least of complying with the required condition or security. — 
Mad. H. C. Pro., 26fyli April, 1869, 4 Mad. H. O. R. Appx. 46; and see Re Nilmadhub Gfwsctl, 19 

W. R. Cl*. 1 : Jatvaya v. Emp., Punjab Roc., 1890, p. 97. 

When the amount of security is facie unreasonable, the High Court can call upon the 

Magistrate to certify the grounds upon which he fixed it.— v. Dedar Sircar, I, L. R, 2 
Cal. :kS4 : (S.C.) 1 C. L R. 95. 

Security of Rs. 20,000, in four sureties of Rs. 5,000 each, for one year, or in default imprison- 
ment for the same period, the first two months simply, and the remaining ten months rigorously 
{In re Umbica Proehad, 1 C. L. R. 268), and a recognizance of Rs. 10,0(X) with two sureties for 
Rs. 5,000 each [In re Juggut Chunder Chuckerhutty, I. L. R. 2 Cal. 110) were held to be unreason- 
able. 

In the case of The Emp. v. Kala Chand Dane, 6 C. L. R. 128 : (S.C.) I. L. R. 6 Cal. 14, 
each of seven accused persons wore ordered to find two sureties to the amount of Rs. 500 each ; 
three of them to deposit in cash Rs. 1,000 each ; two of them Rs. 500 each ; and the remaining two 
Rs. 250 ; and in default to have rigorous imprisonment for one year. PoNTiFEX and McDONELL, 
JJ., held, that it was illegal to require deposits in cash instead of bonds, and that the order as to 
sureties was prohibitive. Pontifex, J., observed : — “ With r^pect to the sureties, it (the order) is 
prohibitive, for it is scarcely likely that fourteen sureties in Ks. 500 each would bo forthcoming in 
a place like Bhaokalty. My own experience in Calcutta has shown me, that respectable people in 
Calcutta, who have to provide sureties upon grants of letters of administration, nave to pay heavy 
sums for the sureties ; and I can only suppose that it would be greatly more expensive for reputed 
hudmashes to provide sureties for good behaviour. So that it comes to this, that the requirement of 
two sureties to the amount of Rs. 500 each, for each of the defendants, will, in effect, be inflicting 
a heavy fine upon them in a case only of suspicion and reputation.” 

In making an order for security to keep the peace, a Magistrate has no right to enforce an 
arbitrary condition not essential for the object in view,— namely, to restrain a party from the 
infringement of the law ; still less has he a right to (impose impossible conditions.— /« re Narain 
Soobodhee, 22 W. R. Cr. 37. 

After the expiration of the term of confinement in default of security, a second security can- 
not be demanded except upon some new proof of bad livelihootL— /w re Jmwunt Singh, 6 W. K. 

Or. 18. 

Where an accused person was convicted of theft and sentenced to two years* rigorous impri- 
sonment, and was further ordered to enter into his own recognizance for Rs. 50, and find two 
sureties each for a like sum, for his good behaviour for one year after the term of his imprison- 
ment had expired, and in default to suffer rigorous imprisonment for one month,— it was held that 
the latter part of the order was bad.— Tamiz Mandal v. Vmid Karigar, I. L. R. 9 Oal. 216. See 
remarks of Spankie, J., in Emp. v. Partah, 1. L. R. 1 All. 666. 

Separate proceedings should be taken against each person ordered to find security, unless it is 
clear that there was such a connection between the parties as indicates the necessity of a contrary- 
course.— Af ad. H. C. Pro., 17th March 1863 ; Weir, p. 36. See Emp. v. Nathu, I. L. R. 6 All. 
214. A joint trial is not necessarily illegal but is a mere irregularity which may or may not be cured 
by s. 637, post,— Emp. v. Abdul Kadir, I. L. R. 9 All. 452. 
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The order must specify a definite period for which the security is required. — Mad, H. C. Pro,, 
Sth Aprilf 1876 ; Weir^ p. 36 ; In re Fedda Siva Reddi^ I. L. R. 3 Mad, 238. 

Appeal,— HhQTQ is no appeal from an order under this section.— See Balmakund. Panjab Rec.. 
1889, p. 77 : Chand Khan v. Emp,^ I. L. R. 9 Cal. 878. 


111 . The provisions of sections 109 and 110 do not apply to European 
Proviso as to Buro- British subjects in cases where they may be dealt with 
pean vagrants. under the Euro])ean Vagrancy Act, 1874. 

Under s. 517 of Act X of 1872, the provisions j^enerally of tho 
corresponding Chapter of that Act were made not to apply to European British subjects, 

European subjects may be dealt with under this Chapter in cases not coming within the 
European Vagi'ancy Act, IX of 1874. 

By 8. 5 of that Act, the Magistrate or .Justice of the Peace shall, in case of an apparent vagrant, 
or in any other case when a person apparently a vagrant comes before him, make a summary in- 
quiry into the circumstances and character of the apparent vagrant, and if he is satisfied that such 
person is a vagrant, he shall record in his office a declaration to that effect. 

(1) If he is further of opinion that the vagrant is not likely to obtain employment at once, or if 
he has reason to believe that a declaration of vagrancy has on any former occasion been recorded 
in respect of such vagi-ant, he shall require the vagrant to go to a Government workhouse, and 
shall draw up an order to that effect. 

(2) The vagrant shall then he placed in charge of the Police for the purpose of being forwarded 
to the workhouse, and the said order shall be a sufficient authority to the Police for retaining him 
in their charge while he is on his way to the workhouse, and to the Governor of the workbouse for 
receiving and detaining suen vagrant. 

When the officer making the inquiry mentioned in s. 5 is of opinion that the vagrant is likely 
to obtain employment in any place subject to the Local Government, or (when the vagrant is in any 
part of the dominions mentioned in s. 1) in any place subject to any adjacent Local Government, 
such officer may, in his discretion, forward the vagrant to such place in charge of the Police, ai d 
draw up an order to that effect. Such order shall bo a sufficient authority to the P^'ice for retain- 
ing the vagrant in their charge while he is on his way to such place of employment. IX of 

1874, 8, 6. 

Upon his arrival at the place of employment, the vagrant shall be taken before the nearest 
Magistrate of Police or Justice of the Peace exennsing powers as aforesaid, to whom the order for 
transini8.sion shall be delivered. Such officer shall thereupon, to the best of his ability, assist the 
vagrant in seeking employment, and may, in the meantime, if ho think fit, keep the vagnnt in 
the charge of the Police. Should the vagrant fail to obtain suitable employment within a reason- 
able time, not exceeding fifteen days from such arrival, such officer shall forward him to a Govern- 
ment workhouse in the manner provided by s. 5 .— IX of 1874, 8, 7. 

“ Vagrant ” means a person of European extraction (sec s. 3 of the Act) found asking for alms 
or wandering about without any employment or visible means of subsistence . — Act IX of 1874, 8, 3, 


112 . Wlion a Magistrate acting under section 107, section 109 or section 

^ ^ ^ ^ , 110 deems it necessary to recuiire any person to show 

Order to be made. . , f, i ^ i n i i , 

cause under such section, he shall make an order in 

writing, setting forth the substance of the information received, the amount of 

the bond to be executed, the i^nun for wliieh it is to be in force, and the number, 

character and class of sureties (if any) required. 


Under the previous Acts, the circumstances to which this section refers were to be set out in the 
summons, except where the person, to whom otherwise a summons would have been issued, was in 
Court. Under this Act, unless such person is in Court (s. 113), a summons or warrant must be 
issued (s. 114), accompanied by the order made. 

Character and Class of Snreties.—V^ hero an order was made by a Magistrate requiring that the 
accused should give two sureties, being “ persons of respectability and substance not related to him 
and residing within one mile of his house,” and it appeared that there was no person of respectabi- 
lity within a mile of the house of the accused, the High Court expunged the conditions prescribed 
as being arbitrary . — In re Narain Sooboddhee, 22 W. R. Or. 37. 

The provision directing the Magistrate to specify in his order the character and class of the 
sureties required, enables the Magistrate, tor example, to require landholders as sureties, and in 
such case to refuse to accept pleaders or bunyas as sureties. 

The direction that the order should set out the substance of the information is very important, 
and ought to be carefully complied with, though the omission to comply with it would not be 
sufficient to justify the Higli Court in quashing the proceedings, unless the petitioner had been 
prejudiced.— See Koonjbehary Chowdhry v. Eknath Gurain, 15 W. R. Cr. 43 : s. 5^17, infra : Abam 
Begum v. XJmda Khanum^ I. L. R. 8 Cal. 724 : Reg. v. Gunga Singh ^ 20 W. R. Cr. 36. 

In the case of The Emp. v. Nathu, I. L. R. 6 All. 214, a Magist]*ate ordered 69 persons to 
show cause why they should not give security to keep the peace. The order purported to be made 
under s. 112, the ground of the order being thus stated : — “ BVom reports mtide by the Police and 
the Tahsildar, it soenis that th»^re is danger of a breach of the public peace by tho persons mention- 
ed below, because a rival sect is opposed to tho celebration of the Ratlijatti-a Mela.” After an en- 
quiry os against all the accused jointly, tho Magistrate, on the evidence of the Tahsildar and a 
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Sub-Inspector of Police, ordered that 10 of the accused, who were said to be riug:lead6r8, should 
enter into bonds with sureties, and the rest should enter into their own recognizances to keep the 
peace for one year. On reference to the High Court, Stkaight, J., set the order aside, because (1) 
the order did not adequately or properly-disclose the substance of the report or information upon 
which the summons was issued ; (2) that the statements of the Tahsildar and Sub-Inspector as to 
the majority of the persons summoned were too loose to justify a wholesale order for security ; (3) 
that the mela only lasting for a fortnight, it was an excessive exercise of power to require all the 
parties to give security for a year ; (4) that there should have been clear and distinct evidence 
affecting each of the defendants warranting an inference that they were likely to commit a breach 
of the peace or to ^do a wrongful act likely to occasion a breach of the peace. Straight, J., 
said : — ** Putting aside for a moment the obvious inconvenience, to use the mildest term, of dealing 
with 69 different j^rsons in one proceeding, his (the Magistrate’s) order, as purporting to be pre- 
pared under s. 112 of the Criminal Procedure Code, does not adequately or properly disclose the 
substance of the report or information upon which his summons issued. Parties against whom 

S rocess is issued. . . , are entitled to something more than a mere assertion in writing by the 

Magistrate that he has been informed that a breach of the peace is likely to occur, in order to 
enable them, if they are in a position to do so, to bring evidence to rebut the truth of such informa- 
tion .... The provisions of the Code of Criminal Procedure as to finding security for the 
peace may be easily converted into an engine of injustice and oppression, and this Courtis bound to 

watch over proceedings adopted thereunder with the closest scrutiny I do not 

wish to say a word more tnan is absolutely necessary, as I am| aware that the Magistrate has an 
exceedingly difficult district to deal with ; and I should be sorry in any way to M^eaken his legitimate 
authority or action. But the Criminal Procedure Code must not be made use of for the purpose of 
supplying administrative deficiencies in the shape of an inadequate Police force to keep a place in 
order.” See In re Kassim Biswas^ 10 C. L. B. 335, where 26 persons were bound over to keep the 
peace by a Magistrate who recorded evidence against 11 only. 

Where a witness for the defence in a case of rioting stated that he was at or near the scene of. 
the riot, the Magistrate, without any further proceedings, ordered him to enter into a bond to keep 
the peace. The order was set aside as illegal. — In re Kadar Khany I. L. R. 5 Mad. 380. 

No order should be made for security until the person called on has hada n opportunity to 
defend himself. — Emp. v. Ishwar Chundra Sury I. L. R. 11 CaL 13. 

Whem^^agistrate has called upon persons to show cause why they should not be bound down 
in their owr^ecognizances to keep tne peace, he cannot go beyond the requisition, and on the adju- 
dication of the matter order them to furnish other securities besides. — In re Abdool Bariy 25 
W. ^ Cr. 50 : Ram Kissore Acharjee Chowdry v. Arip Khany 21 W. R. Cr. 6: see s. 118, infra. 

In the case of Anundee Kooer v. Soonest KoosTy 10 W. R. Cr. 40, it was held, under the Crimi- 
nal Procedure Code of 1861. that a Magistrate had power to cancel an order summoning a person 
to show cause why he should not enter into a bond to keep the peace. See ss. 125, 126, and 530 (/) 
as to cancelling a bond taken under this chapter. 

Amount of Bond— See note to s. 110. 


113. If the person in respect of whom such order is made is present in 
Procedure In respect of Court, it shall be read over to him, or, if he so desires, 

person present In Court, the substance thereof shall bo explained to him. 

114. If such person is not present in Court, the Magistrate shall issue a 
gnmmons or warrant sumiiioiis lec^uiring him to appear, or, when such person 

In case of person not so is in custody, a warrant directing the officer in whose 
present. custody he is to bring him before the Court ; 

Provided that, whenever it appears to such Magistrate, upon the report of a 
Police-officer or upon other information ( the substance of which report or infor- 
mation shall be recorded by the Magistrate), that there is reason to fear the 
commission of a breach of the peace, and that such breach of the peace cannot 
be prevented otherwise than by the immediate arrest of such person, the Magis- 
trate may, at any time, issue a warrant for his arrest. 

For form of summons on information of a probable breach of the peace, see Sched. V, No. 12. 

Under the former Acts, X of 1872 and IV of 1877, the procedure was slightly different. The 
Ma^strate issued a summons, setting forth the particulars referred to in s. 112 (see Act X of 1877, 
8S. 491, 492) ; and if the person summoned did not attend, a warrant might then be issued for his 
arrest (s. 494, para, iv) ; provided that a warrant might, as under the proviso to this section in 
certain circumstances, be issued at once. 

Under this Act the Magistrate must make an order in writing under s. 112, and this order must 
accompany every summons or warrant issued under s. 114. 

Under the proviso to s. 217 of Act IV of 1877, the substance of the report or information was 
directed to be recorded in the warrant. Here it would seen to be sufficient for the Magistrate to 
record a proceeding setting forth the substance of the report or other information. 

In ordering the arrest of a person under this section, the Magistrate must act on recorded in- 
formation ; it is not enough for him to express a belief that such a course is necessary. Not only 
must he have '^reason to fear the commission of a breach of the peace,” but ^t such breach of the 
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peace cannot be prevented otherwise than by the immediate arrest of such person. See Etm, v. 
Babua, 1. L. E. 6 All. 1:12, p. 138. 

The words ** there is reason to fear the commission of a breach of the peace ” seem to limit the 
Magistrate*s power to cases under s. 107. 


115. Every summons or warrant issued under section 114 shall be ac- 
companied by a copy of the order made under section 
112, and such copy shall be delivered by the officer 
serving or executing such summons or warrant to the 
person served with, or arrested under, the same. 


Copy of order under 
section 112 to accompany 
summons or warrant. 


116. The Magistrate may, if he sees sufficient cause, dispense with the 
Power to dispense personal attendance of any person called upon to show 
with personal attend- cause why he should not be ordered to execute a bond 

for keeping the peace, and may permit him to appear 

by a pleader. 

The former Acts were more specific, giving the Magistrate power to permit the person informed 
against to appear and enter into the re(juired security or recognizance, or to show cause against 
such requisition by an agent duly authorized to act in his behalf. 

* Pleader ’ includes advocate, a vakil or an attorney of a High Court, and any muktar or other 
person appointed with the permission of the Court to act in the proceedings ; see definition, s. 4, cl. 
(n), supra. 

See In re ^ ffinonath Mullick, I. L. K. 12 Cal. 133, as to circumstances under which a Magis- 
trate ought to allow a person called upon to show cause to appear by pleader. 


117. When an order under section 112 has been read or expj^ined under 

section lid to a person pre.sent in Court, or fflien any 
Info^^on^ ^ ^iruth of p02,gQj^ appears or is brought before a Magistrate in com- 
pliance with, or in execution of, a summons or warrant 
issued under section 114, the Magistrate shall proceed to inquire into the truth 
of the information upon which he has acted, and to take such further evidence 


as may appear necessary. 

Such inquiry shall be made, as nearly as may be practicable, where the order 
requires security for keeping the peace, in the manner hereinafter prescribed 
for conducting trial in summons-cases ; and where the order requires security for 
good behaviour, in the manner hereinafter prescril)ed for conducting trials in 
warrant-cases, except that no charge need be framed. 

For the purposes of this section the fact that a person is an habitual offen- 
der may be proved by evidence of general repute or otherwise. 

See the Explanation to s. 491 of Act X of 1872, and see also s. 515, para. 3, of the same Act. 

In In the matter of Kookor Singh^ 1. C. L. K. 130, it was held under the former Code, that a 
person against whom proceedings for bad livelihood were taken was entitled to have embodied in 
a charge the precise matter which the Magistrate considered established by evidence against him. 
This section lays down a distinct procedure, but provides that it shall be unnecessary iii such cases 
to frame a charge. See Emp, v. Bahua^ I. L. R. (> All. 132. 

When a Magistrate does not find that a person is himself likely to commit a breach of the 
peace, he cannot order him to furnish security, and hold him by anticipation responsible for the 
result of resistance to acts which are not shown to be illegal or likely to induce a breach of the 
peace.— /n re Sheo Sum Loll, 3 C. L. R. 280 ; see In re Kashi Chunder DosSy 10 B, L. R. 441 : (8, 
0.) 19 W. R, 47. In the former case a tehaildar applied for assistance from the Police while dis- 
training the crop of certain ryots. On this being reported to the Magistrate, he required the 
tehsildar to give security to keep the peace, on the ground that any riot which might result from 
the resistance of the ryots would be attributable to his acts. The order of the Magistrate 
was set aside as illegal by the High Court. See Reg. v. Abdul Hugy 20 W. R. Cr. 57. 

Under Act X of 1872, it was repeatedly held, that a Magistiate could not bind over a person to 
keep the peace until he had adjudicated on the evidence before him, the intention of the Legisla- 
ture being that a person accused should have an opportunity of exculpating himself. — Reg. v. Isree- 
pershad Singh^ 20 W. R. Cr. 18 : In re Umda Khanum, 3 C. L. R, 72 : Itajah Run Bahadur Singp. 
V. Ra/nee TUessuree Kooery 22 W. R. Cr. 79 : In re Narsingh Narainy 10 W. R. Cr. 1 ; RamMshore 
Acharjee Chovsdhry v. Arip Khany 21 W. R. Cr. 6 : Qoshain Luchman Pershad Poree v. Pohoop 
Narain PooreSy 24 W. R. Or. 30 : Koor Mohamed v, NU Baiun BageheSy 18 W, R. Cr. 2 : Maghan 
Misra v. Chamman Teli, 2 B. L. R. Ap. Cr, 7 : In re Okhil Chunder BiswaSy 1 C. L. R. 48. See Reg, 
V. Qungaram Potdar, 24 W. R. Or. 10. 
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Sub-Inspector of Police, ordered that 10 of the accused, who were said to be ringleaders, should 
enter into bonds with sureties, and the rest should enter into their own recognizances to keep the 
peace for one year. On reference to thOj^High Court, Straight, J., set the order aside, because (1) 
the order did not adequately or properly disclose the substance of the report or information upon 
which the summons was issued ; (2) that the statements of the Tahsildar and Sub-Inspector as to 
the majority of the persons summoned were too loose to justify a wholesale order for security ; (3) 
that the mela only lasting for a fortnight, it was an excessive exercise of power to require all the 
parties to give security for a year ; (4) that there should have been clear and distinct evidence 
affecting each of the d^efendants warranting an inference that they were likely to commit a breach 
of the peace or to ^do a wrongful act like^ to occasion a broach of the peace. Straight, J., 
said :— ** Putting aside for a moment tho obvious inconvenience, to use the mildest term, of dealing 
with 69 different j^rsons in one proceeding, his (the Magistrate’s) order, as purporting to be pre- 
pared under s. 112 of the Criminal Procedure Code, does not adequately or properly disclose the 
substance of the report or information upon which his summons issued. Parties against whom 
process is issued. . . . are entitled to something more than a mere assertion in writing by tho 
Magistrate tliat he has been informed that a breach of the peace is likely to occur, in order to 
enable them, if they are in a position to do so, to bring evidence to rebut the truth of such informa- 
tion .... The provisions of the Code of Criminal Procedure as to finding security for the 
peace may be easily converted into an engine of injustice and oppression, and this Courtis bound to 

watch over proceedings adopted thereunder with the closest scrutiny I do not 

wish to say a word more than is absolutely necessary, as I amj aware that the Magistrate has an 
exceedingly difficult district to deal with ; and I should be sorry in any way to weaken his legitimate 
authority or action. But the Criminal Procedure Code must not be made use of for the purpose of 
supplying administrative deficiencies in the shape of an inadequate Police force to keep a place in 
order.” See In re Kassim Biswas^ 10 C. L. B. 335, where 26 persons were bound over to keep the 
peace by a Magistrate who recorded evidence against 11 only. 

Where a witness for the defence In a case of rioting stated that he was at or near the scene of. 
the riot, the Magistrate, without any further proceedings, orderecl him to enter into a bond to keep 
the peace. The order was set aside as illegal. — In re Kadar Khan^ I. L. R. 5 Mad. 380. 

No order should be made for security until the person called on has hada n opportunity to 
defend himself. — Emp, v. Ishwar Chundra Sur, I. L. K. 11 Cal. 13. 

l^er^Q^agistrate has called upon persons to show cause why they should not be bound down 
in their owrn'ocoguizances to keep the peace, he cannot go beyond the requisition, and on the adju- 
dication of the matter order them to furnish other securities besides. — In re Abdool Bari, 25 
W, ik, Cr. 50 : Mam Kissore Acharjee Chowdry v. Arip Khan, 21 W. R. Cr. 6 : see s. 118, infra. 

In the case of Anundee Kooer v, Sooneet Kooer, 10 W. R. Cr. 40, it was held, under the Crimi- 
nal Procedure Code of 1861, that a Magistrate had power to cancel an order summoning a person 
to show cause why he should not enter into a bond to keep the peace. See ss. 125, 126, and 530 (/) 
as to cancelling a bond taken under this chapter. 

Amount of Rond-— See note to s. 110. 


113. If the person in respect of whom such order is made is present in 
Procedure in respect of Court, it shall be read over to him, or, if he so desires, 

person present in Court, the substance thereof shall be explained to him. 

114. If such person is not present in Court, the Magistrate shall issue a 

Summons or warrant summons re(j[uiring him to appear, or, when such person 
In case of person not so is in custody, a warrant directing the officer in whose 
present. custody he is to bring him before the Court ; 

Provided that, whenever it appears to such Magistrate, upon the report of a 
Police-officer or upon other information ( the substance of which report or infor- 
mation shall be recorded by the Magistrate), that there is reason to fear the 
commission of a breach of the peace, and that such breach of the peace cannot 
be prevented otherwise than by the immediate arrest of such person, the Magis- 
trate may, at any time, issue a warrant for his arrest. 

For form of summons on information of a probable breach of the peace, see Sched. V, No. 12. 

Under the former Acts, X of 1872 and IV of 1877, the procedure was slightly different. The 
Mamstrate issued a summons, setting forth the particulars referred to in s. 112 (see Act X of 1877, 
ss. 491, 492) ; and if the person summoned did not attend, a warrant might then be issued for his 
arrest (s. 494, para, iv) ; provided that a warrant might, as under the proviso to this section in 
certain circumstances, be issued at once. 

Under this Act the Magistrate must make an order in writing under s. 112, and this order must 
accompany every summons or warrant issued under s. 114. 

Under the proviso to s. 217 of Act IV of 1877, the substance of the report or information was 
directed to be recorded in the warrant. Here it would seen to be sufficient for the Magistrate to 
record a proceeding setting forth the substance of the report or other information. 

In ordering the arrest of a pewon under this section, the Magistrate must act on recorded in- 
formation ; it IS not enough for him to express a belief that such a course is necessary. Not only 
must he have * 'reason to fear the commission of a breach of the peace/* but that such breach of the 
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peace cannot be prevented otherwise than by the immediate arrest of such person. See JS'mp. v. 
Bahua, I. L. E. 6 All. 1:12, p. 138. 

The words ** there is reason to fear the commission of a breach of the peace " seem to limit the 
Magistrate’s power to cases under s. 1(17. 


115. Every summons or warrant issued under section 114 shall be ac- 
companied by a copy of the order made under section 
112, and such copy shall be delivered by the officer 
serving or executing such summons or warrant to the 
person served with, or arrested under, the same. 


Copy of order under 
section 112 to accompany 
summons or warrant. 


116. The Magistrate may, if he sees sufficient cause, dispense with the 
Power to dispense personal attendance of any person called upon to show 
with personal attend- cause why he should not be ordered to execute a bond 

for keeping the peace, and may permit him to appear 

by a pleader. 

The former Acta were more specific, giving the Magistrate power to permit the person informed 
against to appear and enter into the required security or recognizance, or to show cause against 
such requisition by an agent duly authorized to act in his behalf. 

* Pleader ’ includes advocate, a vakil or an attorney of a High Court, and any muktar or other 
person appointed with the permission of the Court to act in the proceedings ; see definition, s. 4, cl. 
(w), supra. 

See In re iTinonath Mullicky I. L. R. 12 Cal. 133, as to circumstances under which a Magis- 
trate ought to allow a person called upon to show cause to appear by pleader. 


117. When an order under section 112 has been read or explained under 

section 113 to a person present in Court, or ^ITen any 
infom^on^ })erson appears or is brought before a Magistrate in com- 

pliance with, or in execution of, a summons or warrant 
issued under section 114, the Magistrate shall proceed to inquire into the truth 
of the information upon which he has acted, and to take such further evidence 


as may appear necessary. 

Such inquiry shall be made, as nearly as may be practicable, where the order 
requires security for keeping the peace, in the manner hereinafter prescribed 
for conducting trial in summons-cases ; and where the order re(][uires security for 
good behaviour, in the manner hereinafter prescribed for conducting trials in 
warrant-cases, except that no charge need be framed. 

For the purposes of this section the fact that a person is an habitual offen- 
der may be proved by evidencg of general repute or otherwise. 

See the Explanation to s. 491 of Act X of 1872, and see also s. 515, para. 3, of the same Act. 

In In the matter of Kookor Singh, 1. C. L. R. 130, it was held under the former Code, that a 
person against whom proceedings for bad livelihood were taken was entitled to have embodied in 
a charge the precise matter which the Magistrate considered established by evidence against him. 
This section lays down a distinct procedure but provides that it shall be unnecessary in such cases 
to frame a charge. See Emp, v. Bahua, I. L. R. 0 All. 132. 

When a Magistrate does not find that a person is himself likely to commit a breach of the 
peace, he cannot order him to furnish security, and hold him by anticipation responsible for the 
result of resistance to acts which are not shown to be illegal or likely to induce a breach of the 
peace.— /w re Sheo Sum Loll, 3 C. L. R. 280 ; see In re Kashi Chunder Doss, 10 B, L. R. 441 : (8. 
O.) 19 W. R. 47. In the former case a tehsildar applied for assistance from the Police while dis- 
training the crop of certain ryots. On this being reported to the Magistrate, he required the 
tehsildar to give security to keep the peace, on the ground that any riot which might result from 
the resistance of the ryots would be attributable to his acts. The order of the Magistrate 
was set aside as illegal by the High Court. See Reg. v. Abdul Haq, 20 W. R. Cr. 57. 

Under Act X of 1872, it was repeatedly held, that a Magistiate could not bind over a person to 
keep the peace until he had adjudicated on the evidence before him, the intention of the Legisla- 
ture being that a person accusea should have an opportunity of exculpating himself. — Reg. v, Isree^ 
pershad Singh, 20 W. R. Cr, 18 : In re Umda Khnnum, 3 C. L. R. 72 : Rajah Run Bahadur Singh 
v. Ranee TUessuree Kooer, ^2 W. R. Cr, 79 : In re Narsvngh Narain, 10 W. R, Cr. 1 ; Ramkishore 
Acharjee Chowdhry v. Arip Khan, 21 W. R. Cr. 6 : Goshain Luchman Pershad Poree v. Pohoop 
Narain Pooree, 24 W. R. Cr. 30 : Noor Mohamed v. NU Ratua Bagchee, 18 W. R. Cr. 2 : Maghan 
Misra v. Chamman Teli, 2 B. L. R. Ap. Cr. 7 : In re Okhil Chunder Biswas, 1 C. L. R. 48. See 
V. Gungaram Potdar, 24 W. R. Cr. 10. 
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Proc<9(iwr<».- The procedure to be followed under this Act is prescribed by Chapter XX and 
XXI, infra» Under the former Chapter no provision is made for the cross-examination of witnesses, 
but it would, no doubt, he held, as under Act X of 1872, that an opportunity must be given to the 
parties of cross-examining witnesses.-^JV’oor Mahomed v. Nil Baiun Bagchee^ 18 W. B. F. B. Cr. 2. 
See Reg, v. Nusseeruddeen, 2 All. H. C. R. 461 : and Reg. v. Sunkur, 2 All. H. C. R. 406 : and 
Mad, H, C, Pro,^ 3rd Nov, 1858; Weir^ p. 37 : Ramkiesore Acharjee Chowdhry v. A rip Khan^ 2 W. R, 
Cr. 6. Chapter XXI, by s. 2.‘>6, makes provision for the accused, “ at any time while he is making 
his defence,” to recall and cross-examine any witness for the prosecution present in the Court or in 
its precincts. 

It was held, under Act X of 1872, that the Magistrate was bound to assist both parties in pro- 
ducing their witnesses. — Reg, v. Cheyt Singhy 22 W. H. Cr. 70. See In re Kookor Singhy 1 C. L. R. 
130. According to the procedure laid down in Chapters XX and XXI, it appears to be in the dis- 
cretion of the Magistrate to summon such witnesses offered by the parties as he thinks fit. See ss. 
244, 255, 257, infra. Under the last of these sections the Magistrate must record his reasons 
for refusing to summon witnesses whose attendance is desired by the accused. 

It should be borne in mind that separate proceedings should be taken against each person 
ordered to find security, unless it is clear that there is such a connection between the parties as in- 
dicates the necessity of a contrary course. — Mad. H. C. Pro.y 17 th March 1863; WeiVy p. ^16. Where 
an order has been passed requiring more persons than one to show cause why they should not 
severally furnish security for keeping the peace the provisions of s. 239 read with s. 117 are appli- 
c ible, subject to such modifications as the latter section indicates and to such procedure as the 
exigencies of each individual case may render advisable in the interests of justice. A joint inquiry 
therefore is not ipso facto illegal, though it is an irregularity .which according to the particular 
circumstances may or may not be covered by s. W.~~Emp, v. Abdul KadiVy I. L. R. 9 All. 452. 
Bee Emp, v. Lochariy Weekly Notes, 1881, p. 28, cited in last case, and H ossein Bukeh v. Emp, 
I. L. R. 6 Cal. 96. 

If proceedings are instituted against more persons than one, it is essential to establish what 
each individual implicated has done to furnish a basis for the apprehension thaJb he will commit 
a breach of the peace, and in holding such enquiry it is improper to treat what is evidence against 
one of such persons as evidence against all without discriminating between the cases of the various 
persons implicated--£'m/?. v. Abdul KadiVy I. L. R. 9 All. 452. See Emp, v. NathUy I. L. R. 
6 All. 214^ • 

Onw^T-^Before an order can be made under this section, the inquiry must show upon the 
evidence that there is a rea.sonablo probability of a breach of the peace, and not merely a bare possi- 
bility of a’ breach of the peace. — Reg, v. Abdul ffuq, 20 W. K. Or. 57 : Gosain Luchmun Pershad 
Pooree v. Pohoop Narain Pooree, 24 W. K. Or. 30 : In re Slieo Sum Lull, 3 C. L. H. 280 ; In re 
Kashi Chunder Dass, \{) B. L. R. 441 : (S. C.) 19 W. R. Cr. 47 : Emp. v. Abdul KadiVy I. L. R. 
9 All. 452. The onus is on the party on whose information or complaint the summons or warrant, 
as the case may be, was issued. — Dunne v. Hem Chunder Chowdhryy 12 W. K. Cr, 60 : Reg, v. 
Nirunjun Singhy 2 All. H. C. R. 431 : JE'w/p. v. Abdul KadiVy I. L. R. 9 All. 452. Substantial grounds 
for an apprehension of a breach of the peace must be established by proof of facts against each 
person implicated. What the nature of the facts should be depends upon the circumstances of 
each case, but where the nature of the Magistrate’s order requires it overt acts must be proved 
before an order can be passed under s. 118, and such an order cannot be passed against any person 
simply on the ground that another is likely to commit a breach of the peace. v. Abdul 
KadiVy I. L. R. 9 All. 452. See Reg. v. Abdul Huqy 20 W. R. Cr. 57 : Goshain Luchmun Pershad 
Pooree v. Pohoop 'Narain Pooreey 24 W. R. Cr. 30 : Rajah Run Bahadur v. Ranee, Tilessuree Koery 
22 W. R. Or. 79. : In re Kashi Chunder DasSy 10 B. L. R. 411 ; (S. C.) 19 W. R. Cr. 47. 

Where the ground of complaint to which the summons has reference is found by the Magis- 
trate to be unfounded, the Magistrate cannot proceed to adjudicate that an entirely different 
ground existed upon which it was likely the person summoned, would commit a breach of the peace. 
— Ramkissore Acharjee Chowdhry v. Arip Khnny 21 W. R. (h\ 6. 

Notwithstanding the introduction of the words ‘accused ’and ‘conviction,’ the provisions of 
8. 3^, posty apply to an inquiry instituted under s. 107, with a view to enforcing the giving.a security 
against a^ breach of the peace. _ And in such a case, where the Magistrate by whom only part 
of the evidence has been taken is succeeded by another Magistrate while such inquiry is pending, 
the person called upon to show cause under the latter section may insist upon the recall and re-ex- 
amination of the witnesses whose evidence has already been taken by the former Magistrate. — See 
Buroda Kant Roy v. Korimuddi MoonsheCy 4 O. L. R. 452. 


Accused Person. — In the case of Buroda Kant Roy v, Korimuddi MoonsheSy 4 C. L. R., p. 454, 
White, J., was of opinion that a person brought before the Court under this section was in sub- 
stance “accused ” of being likely to commit a breach of the peace or of doing an act which is likely 
to produce a breach of the peace. But in fact no offence is charged. — Emp. v. Abdul Kadiry 
I. t. R. 9 All. 452, p. 457 : Emp, v. KandhaUiy I. L. R. 7 All. 67. It would follow therefore that he 
is a competent witness on his own behalf. See note to s. 488, in/m, and Noor Mahomed v. Bismilla 
Jany I. L. R. 16 Cal. 781. 

Evidence, — It is only evidence of specific conduct on the part of the accused from which the 
reasonable and immediate inference is that they are likely to commit a breach of the peace, which 
will justify a Magistrate in adjudicating under this Chapter.— i2aja A Run Bahadur Singh v. Ranee 
Tilessuree Kooery 22 W. R. 79. The mere record of previous convictions on account of which a 
person has undergone punishment does not satisfy the requirements of ss 110, 117 and 118, and it 
18 manifestly wrong to use these provisions so as to add to the punishment of past offences. — In re 
Raja Valad Hussain Saheby I. L. R. 10 Bom. 174. See Emp, v. Nawab, I. L. R. 2 All. 835 : and 
In re Sooboodhiy 6 W. R. Cr. 6. There must be additional evidence that ho has resumed avocations 
indicating on his part an intention to return to his former course of life— /« re Haider Aliy I. L. R. 
12 Cal. 520. 
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The evidence must be legal evidence taken and recorded. The report of a Subordinate Magis- 
trate would not be suihoient {Reg* v. Jivanji IdmjU ^ Bom. H. O. K. Cr. 1 : Reg, v. Daipatram 
Pemabhaif 5 Bom. H.O. R. Or. 105), though such report would be sufficient information upon which 
the Magistrate might issue a summons— JTh. 

Showing cause is not the mere putting in a written, or making a verbal, statement, but the 
supporting of that statement by such evidence the party may be able to produce . — Chulan Tetoati 
V. Sukedad Khan, ^ W. R. Or. 9. If, however, the party against whom the order is made admits 
the truth of the information upon which it is based, it would seem to be unnecessary to proceed 
with the inquiry. — Reg. v. Loll Beharee Singh, 11 W. R. Or. 50, aed qucere. In Reg, v. Irapabin 
Baaapa, 8 Bom. H. O. R. Cr. 162, it was held, that evidence, that is legal evidence, must be re- 
corded. See Reg. v. lareepershad Singh, 20 W. R. Cr. 18 ; and Ramkiasore Acharjee Chowdhry 
V. Arip Khan, 21 W. R. Or. 6. The evidence must be taken in the presence of the person called 
upon to show cause. — Ib, 

Amount of Security . —See notes to s. 110, supra. 

Under s. 491 of Act X of 1872 (s. 107, supra), it was hold, that an order postponing proceed- 
ings until the person called upon to show cause should have established in a Ihvil Court the title 
claimed by him to the property in dispute ; and with reference to which it was alleged there 
wjis a likelihood of a breach of the peace, amounted to a discharge. — v. Dhuniram, 

6 O. L. R. 366. 

Oen ral Repute . — The provision in the last clause of the section that the fact that a person is a 
hal itual offender may be proved by evidence of general repute for the purposes of the section does 
not apply to proceedings under s. 110 . — Banarai Daa, Punjab Rec. 1888, p. .30. As to evidence of 
bad character, see Evidence Act 154 ; In re Pedda Siva Reddi, I. L. R. 3 Mad. 238. 


118 . If, upon such inquiry, it is proved that it is necessary for keeping the 

^ ^ ^ . peace or maintaining i^ood behaviour, as the case may 

Order to give security. I i ^ j. /• i • • • 

be, that the person in respect or whom the inquiry is 

made should execute a bond, with or without sureties, the Magistrate shall make 

an order accordingly ; • ^ 

Provided — 


first — that no person shall be ordered to give security of a nature different 
from, or of an amount larger thaiij or for a period longer than, that specified in 
the order made under section 112. 

secondly — that the amount of every bond shall be fixed with due regard to 
the circumstances of the case, and shall not be excessive : 

thirdly — that when the person in respect of whom the inquiry is made is a 
minor, the bond shall be executed only by his sureties. 

The first part of this section corresponds generally with s. 497 of Act X of 1872, and with s. 220 
of Act IV of 1877. The second proviso is in accordance with paiu. 1 of s. 493 of the former Act. 
with a further provision that the bond shall not be excessive. The addition seems to have been 
suggested by the cases of Kmp. v. Dedar Sircar, I. L. R. 2 Cal. 384 : (S.O.) 1 C. L. R. 95: see 
also Mad. H. G, Pro., 2^th April, 1869; Weir, p. 36; In re Nilmaduh Ghosal, 19 W. R. Cr. 1 : 
In re Umbica Prasad, 1 C. L. R. 268 '• In re Juggut Chunder Chuckerbutty, I. L. R. 2 Cal. 
110 : (S. C.) 1 C. L. R. 48 ; and Kmp. v. Kala Chand Daaa, 6 C. L. R. 128: (S. C.) I. L. R. 6 
Cal. 14. See Ram Sing v. Emp., Punjab Rec., 1883, p. 1. In the first of these cases it was said 
that the amount of the security to be prescribed should be such as to afford the person against whom 
order was made a fair chance of complying with the order. It was considered that security of 
Rs. 2,000 in four sureties of Rs. 600 each, or in default imprisonment {In re Umbica Proahad, 1 
C. L. R. 268), and a recognizance of Rs. 10,000, with two sureties of Rs. 5,000 each [In re Juggut 
Chunder Chuckerbutty, I. L. R. 2 Cal. 110 : (S. C.) 1 C. L. R. 48), were excessive and unreasonable. 
In the case of The Emp. v. Kala Chand Daaa, 1. L. R. 6 Cal. 14 : (S. C.) 6 C. L. R. 128, where it 
appeared that the securities required were prohibitive, the High Court modifie<l the orders and 
reduced the amounts of the securities to what it considered reasonable under the circumstances. 
See notes to s. 110, supra. 

onus of proving Iho necessity for keeping the peace, see Emp, v. Abdul 
Kadir, I. L. R. 9 All. 452, and notes under ss. 107 and 117 under this heading. 

s^m that, notwithstanding the first proviso, it would be competent to the Mafris- 
trate under^ this section to make an order upon the inquiry discharging the accused upon his 

own recogiiizance, although the order made under s. 112 imould have required aibond with sure- 
ties. 

T X 1 'ot be for the extreme term except when absolutely necessary. — Emp, v. Nathu, 

I. L. R. 6 All. 219. See the notes to s. 110. 

It is only the person in respect of whom the inquiry is made who can be ordered to give 
security. It is illegal to take recognizances from one person in order to prevent another commit- 
ting a bi’each of the peace. — Ram Coomar Banerjee v. Rajah Gopal Singh Deb, 17 W. R, Cr. 64. 

, I order to execute a second recognizance during the time the first recognizance is in force was 
held to be illegal under the Code of 1861. — Reg, v. Kumodini Kant Banerjee Chovodhry, 9 B. L. H. 
App. 30. See In re Juavmnt Singh, 6 W. R. Ur. 18, 

H, C CR P 
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Appecd,— Any person required by a Magistrate other than the District Magistrate or a Presi- 
dency Magistrate to give security for good behaviour under this section may app^ to the District 
Magistrate . — Ssotion 406, infra* But no appeal lies to the Magistrate of the District from the order 
of a Magistrate when the case has under s. 123 been referred to the Sessions Judge, and he has affirm- 
ed the order. — Kanhya, Punj. Bee., 1886, p. 66. There is no appeal in other cases of this class. — 
Chand Khan v. Emp*^ 1. L. B. 9 Cal. 878. 

As to rejection or discharge of sureties, see ss. 122, 126, infra. 


Discharge of 
informed against. 


119. If, on an inquiry under section 117, it is not proved that it is 

necessary for keeping the peace or maintaining good 
person behaviour, as the case may be, that the person in respect 
of whom the inquiry is made should execute a bond, the 
Magistrate shall make an entry on the record to that effect, and, if such person 
is in custody only for the purposes of the inquiry, shall release him, or, if such 
person is not in custody, shall discharge him. 


This section points more specifically than the former Acts did to the necessity of proof that there 
is occasion to require security. 

Where the information upon which the summons was issued is found on inquiry by the Magis- 
trate to be unfounded, he cannot proceed to adjudicate that an entirely different ground existed 
upon which it was likely the person called upon to show cause would commit a breach of the 
peace . — Bamkisaore Acharjee Chowdhry v. Arip Khan^ 21 W. B. Cr. 6. 


C. — Proceedings in all Cases subsequent to Order to furnish Security. 

120 . If any person in respect of whom an order requiring security is 

Oom^en cement of made under section lOG or section 118 is, at the time 

period for which secu- such order is made, sentenced to, or undergoing a sen- 
rlty Is required tence of, imprisonment, the period for which such 

security is required shall commence on the expiration of such sentence. 

In other cases such period shall commence on the date of such order. 

In Bag* v. Shona Dagee, 24 W. B. Cr. 13, it was held, that when the conviction of an offence 
is contemporaneous with an order for taking security for good behaviour (as under s. 166 of 
this Act), ss. 504 — 506 of Act X of 1872 contemplated that the sentence for that offence should 
first be carried out, and the person to bo bound should then be brought up for the purpose of 
being bound. So in the case of Emp. v. Partah^ I, L. B. 1 All. 666, where an accused person 
was sentenced to be rigorously imprisoned for dishonestly having received stolen property, and 
for being by repute a thief, and on the expiration of the term of imprisonment ordered to furnish 
security for good behaviour, — it w*asheld by Spankie, J., that a proceeding should have been 
drawn up, representing that the Magistrate was satisfied from the evidence that the accused was 
by reputed thief, and therefore security should be req^uired of him ; and that an order should 
been recorded to the effect that, on the expiry of the imprisonment, the accused should be 
have brought up for the purpose of being bound. See Tamiz Mandal v. Umip Karigar, I. L. B. 
9 Cal. 215. 

Under this section it would seem that there is no necessity for the accused being brought up 
on the expiration of the term of imprisonment, but that ho may be required at once to furnish 
the requisite security. Section 123, however, provides that if any person does not give security 
on or before the date on which the period for which such security is to be given commences, he 
shall, if he is already in prison, be detained in prison until such period expires, or until within 
such period he gives the security required. 

121. The bond to be executed by any such person shall bind him to 

^ ^ ^ ^ ^ keep the peace or to be of good behaviour, as the case 

OontentB of bond. v i • at. i aa ® at* * • 

may be, and m the latter case the commission or 

attempt to commit, or the abetment of, any ofiPence punishable with imprison- 
ment, wherever it may be committed, is a breach of the bond. 

As to the procedure on forfeiture of bonds, see Chap. XLII, poat, 

Para. 6 of s. 602 of Act X of 1872 with which the section corresponds provided, that “ the 
commission, or attempt to commit, or abetment, of any offence whatever, and wherever it may be 
committed, is a breach of the bond.” The Madras High Court was of opinion that that paragraph 
was not to be read as a definition of the acts which would give rise to the liability to the penedtv of 
the bond, so as to confine the liability to occasions on which some actually punishable offence had 
been committed so as to render it incumbent on the prosecutor, in calling upon the defendant to 
show cause why the penalty should not be levied, to establish the actual commission of an offence. 
The Court was satisfied that it was intended merely as an illustration of some modes in which tike 
bond might be broken,— Ananihacharri v, Ananthajcharri^ I. L. B. 2 Mad. 169. 
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OHAP. vm, ss. 122-123.] impbisonmbnt in default. 


A Maji^straie ou^ht not to forfeit a recognizance to keep the peace, unless the person dialled 
with the breach lias had an opportunity of cross-examining the witnesses upon whose evidence the 
r«([le to show cause has been issued. — Emp. v. JVobin Chwuler ButL 4 U. L. R. (F. B.) 2^: 
1. L. R. 4 Oal. tF. B.) 865, 

122 * A Magistrate may refuse to accept any surety for good behaviour 
Power to reject sure- offered under this Chapter, on the ground that, for 
ties. reasons to be recorded by the Magistrate, such surety is 

an unfit person. 

The ground upon which a Magistrate refuses to accept any surety must be valid and reason- 
able.— re Narain So&boddhee^ 22 W. R. Cr. 37. Thus a Magistrate has no power to impose 
an arbitrary condition not essential to restrain a party from the infringement of the law, e.g.t a 
condition requiring the accused to furnish two securities being persons of respectability and sub* 
stance not rdated to him and residing within one mile from his house. — Ib, 


123 . If any person ordered to give security under section 106 or section 

118 does not give such security on or before the date on 
which the period for which such security is to be given 
commences, he shall, except in the case next hereinafter 
mentioned, be committed to prison, or, if he is already in prison, be detained in 
prison until such period expires or until within such period he gives the security 
to the Court or Magistrate which or who made the order requiring it, or to the 
officer in charge of the jail in which the person so ordered is detained. 

When such person has been ordered by a Magistrate to give security for a 
^ ^ ^ period exceeding: one year, such Mai^istrate shall, if 

be laid before Hish s^ch person does not give such security as afoi^said, 
Oourt or Court of Ses- issue a warrant directing him to be detained in prison 

pending the orders of the Court of Session, or, if such 
Magistrate be a Presidency Magistrate, pending the orders of the High Court ; 
and the proceedings shall be laid, as soon as conveniently may be, before such 
Court. 


Such Court, after examining such proceedings and requiring any further 
information or evidence which it thinks necessary, may pass such order on the 
case as it thinks fit : Provided that the period ( if any ) for which any person is 
imprisoned for failure to give security shall not exceed three years. 

^ ^ ^ Imprisonment for failure to give security for keep- 

Kind of imprisonment. • ^ i n i i ® ' 

ing the peace shall be simple. 

Imprisonment for failure to give security for good behaviour may be rigor- 
ous or simple as the Court or Magistrate in each case directs. 


This section empowers the Magistrate to take action only where security for a period exceeding 
one year has been required, and the order has not been complied with, and it applies whether the 
Becurity be to keep the peace or for good behaviour. 

Under the former Codes it was held, that a Magistrate was not justified in increasing the 
amount of security and in demanding sureties on a summons to show cause, which provided only 
for a recognizance of much smaller amount and which made'no mention of sureties at all — In re 
Isree FeraJiad^ 18 W. R. Cr. 61 ; but that he might, after he had bound down any person to keep 
the peace, increase the amount of the recognizance. — Diego De Silva v. Jehangeer, 7 W. R. 23 ; and 
see In re Gooroo Dass Moy^ 18 W. R. Cr. 57. Now, under the first proviso to s. 118, ante^ no 
person can he ordered to give security of a nature different from or of a larger amount than, or for 
a longer period than, that specified in the order made under s. 112, a copy of which order, s. 115, 
must accompany the summons or warrant. 

The order should direct that the person bound to give security be imprisoned until the security 
is found, provided always that the period of such imprisonment is in no case to exceed the period, 
for which the person is bound.— Mad. JET. 0. Pro., Uh September 1874 ; Weir, p. 37. An order 
merely directing the accused to be “ imprisoned till he gives security ” is ha,d,—Mailamdi Fakir v. 
TaraptUla Framanik, I. L. R. 8 Oal. 644. 

Appeal.— 'It is not clear, as under s. of Act X of 1872, that the Magistrate would have power 

to act where the security required had not been given by reason of sureties being rejected under the 
preceding section. Under Act X of 1872, s. 508, no appeal lay from an order of a Sessions Court 
fixing a period of detention for an accused person who refused to furnish security. — Beg. v. Bogkoa 
Dome, 24 W. R. Cr. 12. It would seem that no appeal would lie under this Act from an order made 
by a Sessions Court on reference under this section. — Kanhya, Punj. Rec., 1886, p, 55. See ss. 406, 410, 
infra. There is no appeal from an order passed by the District Magistrate or Presidency Magis- 
tiute under this section,— Khan v. Emp., I. £. R. 9 Cal, 878. 



68 


CRIMINAL PROCEDURE. 


[part IV. 


For form of warrant for commitment on failure to find security to keep the peace, see Sched. 
V, No. 13 ; and for warrant of commitment on failure to find security for good behaviour, see 
Sched. V, No. 14. 

124. Whenever the District Magistrate or a Presidency Magistrate is of 

opinion that any person imprisoned for failing to give 
Power to release per- security under this Chapter, whether by the order of 

such Magistrate or that or his predecessor in office, or of 
some subordinate Magistrate, may be released without 
hazard to the community or to any other person, he may order such person to be 
discharged. 

Whenever the District Magistrate or a Presidency Magistrate is of opinion 
that any person imj^risoned for failing to give security under this Chapter as 
ordered by the (Jourt of Session or High Court may be released without such 
hazard, such Magistrate shall make an immediate report of the case for the 
orders of the (^ourt of Session or High Court, as the ease may be, and such Court 
may, if it thinks fit, order such person to be discharged. 

This section appUea where security has been required to keep the peace under s. 106; wheresus 
s. 512 of Act X of 1S7‘2 only applied when security was required for good behaviour. 

It is only a District Magistrate or a Presidency Magistrate who has power under this section. 
If any other Magistrate makes an order discharging a person lawfully bound to be of good 
behaviour, his proceedings are void.— Section 530 (e), infra. No provision is made for the case of a 
Magistrate not empowered discharging a person lawfully bound to keep the peace. 

For form of warrant to discharge a person imprisoned on failure to give security, see Sched. 

V, 


125. The District Magistrate may, at any time, for sufficient reasons to 
Power of District Ma- be recorded in writing, cancel any bond for keeping the 
grlstrate to cancel any peace executed under this Chapter by order of any 
bond for keeping the ill his district not superior to his Court. 


This section con^esponds with s. 500 of Act X of 1672, with a further provision making it 
necessary for the Magistrate to record his reasons in writing. 

For form of warrant to discharge a person imprisoned on failure to give security, see Sched. 

V, No. 15. 

In the case of Anundee Kooer v. Sooneet Kooer^ 10 W. R. Or. 40, it was held, tliat a District 
Magistrate had power to cancel an order summoning a person to show cause why he shou'd not 
enter into a bond to keep the peace. 

The power of cancelling a bond conferred in this section is limited to District Magistrates, and 
no other Magistrate is competent to cancel a bond for keeping the peace . — Section 530 (/). 


126. Any surety for the peaceable conduct or good behaviour of another 

person may at any time ap})ly to a Presidency Magis- 
trate, District Magistrate, Subdivi.sional Magistrate or 
Magistrate of the first class to cancel any bond executed under this Chapter 
within the local limits of his jurisdiction. 

On such application being made, the Magistrate shall issue his summons or 
warra^nt, as he thinks fit, requiring the person for whom such surety is bound to 
appear or to be brought before him. 

When such person appears or is brought before the Magistrate, such 
Magistrate shall cancel the bond, and shall order such person to give, for the 
unexpired portion of the term of such bond, fresh security of the same description 
as the original security. Every such order shall, for the purposes of sections 
121, 122, 123 and 124, be deemed to bo an order made under section 106 or 
section 118, as the case may be. 


This section consolidates ss. 501 and 513 of Act X of 1872, and s. 226 of Act IV of 1877, making 
it clear that a Presidency Magistrate, District Magistrate, Subdivisional Magistrate, and Magis- 
trate of the first class may cancel a bond on the application of the surety. 

Appeal,— A.ny ^rson required by a Magistrate other than the District Magistrate to give 
security for good behaviour under s. 118 may appeal to the District Magistrate . — Section 406. 
Consequently, it would seem that there is an appeal from orders made under this section which may 
deemed to be made under s. 118. 
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CHAPTER IX. 


Unlawful Assemblies. 


127 . Any Magistrate or officer in charge of a Police-station may Corn- 
Assembly to disperse luand any unlawful assembly, or any assembly of five or 
on command of Magis- more persons likely to cause a disturbance of the public 
trate or Polloe>offloer. peace, to disperse ; and it shall thereupon be the duty 

of the members of such assembly to disperse accordingly. 

This section*applies to the Police in the towns of (Calcutta and Bombay. 


An officer superior in rank to an officer in charge of a Police-station may act under this section. 
•^Emp, V. Tucker y 1. L. R. 7 Bom. 42. 

An assembly of five or more persons is designated an ‘ unlawful assemblv ’ if the common object 
of the persons composing that assembly is to do anv of the acts set fortli in s. 141 of the Incfian 
Penal Code. Whoeve-', being aware of facts which render any assembly an unlawful assembly, 
intentionally joins that assembly or continues in it, is said to be a member of an unlawful assembly. 
— Indian Penal Code, s. 142. 

Whoever knowingly joins or continues in any assembly of five or more persons likely to cause a 
disturbance of the public peace, after such assembly has been lawfully commanded to disperse, is 
punishable under s. 151 of the Indian Penal Code. 

Whoever joins or continues in an unlawful assembly, knowing that such unlawful assembly has 
been commanded in the manner prescribed by law to disperse, shall be punished with imprisonment 
of either description for a term which may extend to two years or with fine, or with both . — Indian 
Penal Code, 8. 145. 

Act V of 1801, s. 15, provides, that additional Police may be quartered in disturbed or danger- 
ous districts, the cost of such Police being chargeable on the inhabitants of the districts. Section 
17 of the same Act empowers any Police officer not below the rank of an inspector to apply to the 
nearest Magistrate to appoint so many residents of the neighbourhood as such Poliee-oJ^er may 
require to act as special Police-officers. 


128 . If, upon being so commanded, any such assembly does not dis- 
perse, or if, without being so commanded, it conducts 
di^erse^ ^oroe to Ju g^ch a manner as to show a determination not 

to disperse, any Magistrate or officer in charge of a 
Police-station, whether within or without the Presidency-towns, may proceed 
to disperse such assembly by force, and may require the assistance of any male 
person, not being an officer or soldier in Her Majesty’s Army or a volunteer 
enrolled nnder the Indian Volunteers Act 1869, and acting as such, for the 
purpose of dispersing such assembly, and, if necessary, arresting and confining 
the persons who form part of it, in order to disperse such assembly or that they 
may be punished according to law. 


This section takes the place of s. ^81 of Act X of 1872, with certain additions. It puts volun- 
teers enrolled under Act XX of 1809 on the same footing as officers or soldiers of Her Majesty’s 
Aniiy for the purposes mentioned in the section. 

Act XX of 1869, 8. 24, provides, that “any mem ter of such corps (of volunteers), whenever he 
is on duty, may prevent any disturbance of the public peace and disperse any persons whom he 
may find assembled together to the number of five or more without reasonable cause, between 
sunset and sunrise, in any public street, thoroughfare or other public place in which such member 
of the said corps may be in the discharge of his duty.” 

The words at the end of the section giving power to confine “ the persons who form part of the 
unlawful avssombly in order to disperse such assembly, or that they may be punished according to 
law ” are new. 

Section 31 of Act V of 1862 provides, that it shall be the duty of the Police to keep order in the 
public) places mentioned in the section and to prevent obstructions on the occasions of assemblies 
and processions in public places ; and s. 32 of the same Act provides, that any persons disobey- 
ing orders of the J'olice shall be liable to certain penalties. See Act XXIV of 1859 (Madras Police), 
's. 49; and Act VII (Bom.), 1867, ss. 27 and 28. 

Section 42 of this Act, ante, provides, that “every person is bound to assist a Magistrate or 
Police-officer demanding his aid whether within or without the Presidency -towns [a) inthe taking 
of any othei* person whom such Magistrate or Police-officer is authorized to arrest ; (6) in the preven- 
tion of a breach of the peace or of any injury attempted to be committed to any railway, canal, or 
public property ; (c) in the suppression of a riot or attray. 

It is only when acting as such, that an officer or soldier or volunteer mav not be required to 
assist a Magistrate or officer in charge of a Police-station. When acting as private citizens, such 
persons may be called upon to assist in the same manner as ordinary private citizens. 
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129 . If any such assembly cannot be otherwise dispersed, and if it is 

necessary for the public security that it should be 
Umb of military oroe. (Jigi^rsed, the Magistrate of the highest rank who is 

present may cause it to be dispersed by military force. 

130 . When a Magistrate determines to disperse any such assembly by 
Duty of officer oom- military force, he may require any Commissioned or 

mandinff troops required non-Commissioned Officer in command of any soldiers 
by Magistrate to dls« in Her Majesty’s Army or of any volunteers enrolled 
perse assembly. under the Indian Volunteers Act, 1869, to disperse such 

assembly by military force, and to arrest and confine such persons forming part 
of it as the Magistrate may direct, or as it may be necessary to arrest and con- 
fine in order to disperse the assembly or to have them punished according 
to law. 

Every such officer shall obey such requisition in such manner as be thinks 
lit ; but in so doing he shall use as little force, and do as little injury, to person 
and property, as may be consistent with dispersing the assembly and arresting 
and detaining such persons . 

This section leaves it entirely in the discretion of the officer in command aa to how he will 
disperse the assembly or arrest and confine the persons forming part of it. 

131 . When the public security is manifestly endangered by any such 
Pow<t. of Oommis- assembly, and when no Magistrate can be commnnicat- 

Bioned Military Officers ed with, any Commissioned Officer of Her Majesty’s 
to disperse assembly. Army may disjyerso such assembly by military force, 
and may arrest and confine any persons forming part of it, in order to disj>er8e 
such assembly or that they may be punished according to law ; but if, while he 
is acting under this section, it becomes practicable for him to communicate with 
a Magistrate, he shall do so, and shall thenceforwai’d obey the instructions of the 
Magistrate as to whether he shall or shall not continue such action. 

The section empowers Commissioned Officers only, 

132 . No prosecution against any Magistrate, Military Officer, Police- 

Proteotlon against officer, soldier or volunteer for any act purporting to be 
prosecution for ckots done done under this Chapter shall be instituted in any Crimi- 
under tbls Chapter. Court, except with the sanction of the Governor- 

General in Council ; and 

(a) no Magistrate or Police-officer acting nnder this Chapter in good faith, 

(^) no officer acting under section 131 in good faith, 

(e) no person doing any act in good faith in compliance with a requisition 
under section 128 or section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act in obedience 
to any order which under military law he was bound to obey, 

shall be deemed to have thereby committed an offence. 

The first part of this section is based upon s. 488 of Act X of 1872, It makes it now necessary 
in all cases of prosecutions a^inst the persons mentioned therein to obtain the previous sanction 
of the Governor- General in Council. It further gives the protection to volunteers made necessary 
by the alterations as to volunteers made in the preceding sections. Under Act X of 1872 pro- 
secutions might have been instituted with the sanction of the Government of India or the 
Governments of Madras and Bombay. 

The remaining portions of the section are in accordance with ss. 483, 486 and 486 of Act X 
of 1872, with an addition giving protection also to volunteers. 

An Act is said to be done with good faith, if done with due care and attention . — Indian Penal 
CodBy 8, 52. 

Section 537, provides that no finding, sentence or order of a competent Court shall be set 
aside undfr Chap. XXVII or on appeal or revision, unless it has occasioned a failure of justice on 
account of any want of sanction under, :s. 196, It is silent as to the want of sanction under this or 
8. 197, post. 
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CHAPTER X. 

PUBLIC NUISANCES. 

Under Act XV of 1883 (N. W. P. and Oudh Municipalities Art) s, 133 to 144, both inclusive, of 
this Code so far as they can be applicable, apply to all proceedings taken in the exercise of tho 
powers by that Act upon Municipal Boards. — S, 57, 

133. Whenever a District Magistrate, a Subdivisional Magistrate or, when 

empowered by the Local Government in this behalf, a 
Magistrate of the first class, considers, on receiving a 
report or other information and on taking such evidence 

(if any) as he thinks fit, 

that any unlawful obstruction or nuisance should be i^emoved from any way, 
river or channel which is or may be lawfully hsed by the public, or from any 
public place, or 

that any trade or occupation, or the keeping of any goods or merchandise, 
by reason of its being injurious to the health or physical comfort of the commu- 
nity, should be suppressed or removed or prohibited, or 

that the construction of any building, or the disposal of any substance as 
likely to occasion conflagration or explosion, should be prevented or stopped, or 
that any building is in such a condition that it is likely to fall and thereby 
cause injury to persons living or carrying on business in the neighbourhood or 
passing by, and that in consequence its removal, repair or support is necessary, or 
that any tank, well or excavation adjacent to any such way or pubj^ place 
should be fenced in such a manner as to prevent danger arising to the public, — 
such Magistrate may make a conditional order requiring the person* causing 
such obstruction or nuisance, or carrying on such trade or occupation, or keep- 
ing any such goods or merchandise, or owning, possessing or controlling such 
building, substance, tank, well or excavation, within a time to be fixed in the 
order, 

to remove such obstruction or nuisance ; or 
to suppress or remove such trade or occupation ; or 
to remove such goods or merchandise ; or 
to prevent or stop the construction of such building ; or 
to remove, repair or support it ; or 
to alter the disposal of such substance ; or 
to fence such tank, well ob excavation, as the case may be ; or 
to appear before himself or some other Magistrate of the first or second 
class, at a time and place to be fixed by the order, and move to have the 
order set aside or modified in manner hereinafter provided. 

No order duly made by a Magistrate under this section shall be called in 
question in any Civil Court. 

Explanation. — A ‘ public place’ includes also property belonging to the 
State, camping grounds, and grounds left unoccupied for sanitary and recreative 
purposes. 

This section follows generally the provisions of s. 521 of Act X of 1872. 

The provision in the tirst paragraph, that the Magistrate may take proceedings on a report or 
other information, or upon taking such evidence (if any) as he thinks fit, is in accordance with the 
last paragraph of s. 521 of Act X of 1872. It is in the mscretion of the Magistrate to take evidence 
or not. 

The following alterations and additions have been made ; — 

Para* 2. — For the words ‘ from any thoroughfare or public place,’ this Act substitutes the 
words ‘ from any way, river or channel which is or may be lawfully used by the public, or from 
any public place.’ 

Para. 3. — The words * keeping of any goods or merchandise ’ are new. ‘ Physical comfort’ has 
been substituted for * comfort,’ an alteration which would seem to have been suggesttd by the case 
of Sathu Valad Kadir Sansarae v, Ibrahim Aga Valad Mirza Aga^ I. L. R. 2 Bom. 457. 
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Para* 4.— The words ‘ or explosion * after ‘ confla^rration* are new. 

Para, 6.— ‘ Such way ’ has been substituted for ‘any public thoroughfare.* 

Para, 7.— Except that it is provided that the order which may be made is a conditional order, 
the alterations in the papagraph are in the main verbal only. 

Under Act X of 1872, where the Magistrate considered any building to be in such a state of 
weakness as to be dangerous, he was empowered only to order its removal. This section empowers 
the Magistrate to direct that it be removed, or that it be repaired or supported. 

While the order under s. 521 of Act X of 1872 directed the person on whom it was issued in the 
alternative to show cause why the order should not be enforced, the alternative direction in this 
section directs such person to appear and move to have the order set aside or modified. 

The procedure to be followed, where appearance is entered, is laid down by the sections next 
following. 

The last paragraydi of this section, providing that no order thereunder shall be questioned in a 
Civil Court, is in acooi'ilanee with Hooks v, Pyari Lall^ 3 B. U. R. Appx. 43 : (S. C.) 11 W. R. 434. 

The Explanation folio w.s that of s. 521 of Act X of 1872. 

Under s. 56 of Act XV of 1883 (N.-W. P. and Oiidh Municipalities Act), subject to the ordeiw 
of the Local Government, power is given to Municipal Boards to prohibit the commission of public 
nuisances. Section 57 of the same Act provides that (1) the Local Government may invest within the 
limits of the Municipality a Municipal Board with the powers of a Magistmte of a district as 
described in s. 11^ of the Code of Criminal Procedure, and with power to make additional orders of 
the nature referred to in that section in respect of all or any acts or omissions punishable under rules, 
made in exercise of the power conferred by s. 55, clauses (a), (5) (c) (d)and (A), and that (2) sections 133 
to 142 (both inclusive) of the Code of Criminal Procedure shall so far as they can be applicable apply 
to all proceedings taken in the exercise of these powers, provided that for the purpose of such pro- 
ceedings 8. 133 of the Code shall be read as if for the words “ before himself or some other Magistrate 
of the first and second class ” the words “ before the District Magistrate or some Magistrate of the 
fii'st and second class appointed by him on this behalf ” were substituted, and that (3) the Local 
Government may, whenever it tiling fit, withdraw the powers with which it has invested a Board 
under that section. 

As to nuisances in Municipalities in the Central Provinces see Act XVIII of 1889, Chap. VI. 

Pregt^^ncH -Towns, ~\t is to be noted that Presidency Magistrates are not empowered to act 
under this Chapter, which applies only to District Magistrates, Subdivisional Magistrates and 
Magistrates of the first class specially empowered. In cases of nuisances. Presidency Magistrates 
act under the Penal Code, the Police Acts, and such other local Acts as deal with special forms of 
nuisance, as, for instance, the Fire Brigade Act or Smoke Nuisance Act. Under the Penal.Code a 
person is guilty of a public nuisance vdio does any act, or is guilty of an illegal omission, which 
causes any common injury, danger, or annoyance to the public or to the people in general, who dwell 
or occupy property in the vicinity, or which must necessarily cause injury, obstruction, danger, or 
annoyance to persons who may have occasion to use any public right. A common nuisance is not 
excused on the ground that it causes some convenience or advantages.— *8. 268. Sections 268—294 of 
the Penal Code deal with nuisances. 

Magistrates Emjmaered.— In Madras and Bombay, Magistrates of the first class were empowered 
to act under s. 521 of Act X of 1872 . — Madras Gazette, 1873, p. 717 ; Bombay Gazette, 1872, p. 1325; 
and also ibid, 1873, p. 16. So in the Pan jab. Magistrates of the fiist class have powers, subject to 
the general control of the Magistrate of the District, to make orders in local nuisance cases. — 
Panjab Gazette, 1878, Part I, p. 361. 

All senior officers at head-quarter stations under the Magistrate of the District in the Pan jab 
were, under s. 521 of Act X of 1872, invested with power to make orders, &c., in local nuisance cases. 
For the purposes noted in this paragraph, the Senior Assistant Commissioner, being a first class 
Magistrate, is to be deemed to be the senior oflBcer under the Magistrate, and if there is no Assistant 
Commissioner who is a first class Magistrate, the Senior Extra Assistant Commissioner, being a first 
class Magistrate, is to be deemed to be the senior officer under the Magistrate,— Punjab Gazette, 
1873, p. 75. 

Where a Subdivisional Magistrate, on reports made by a second class Magistrate in his adminis- 
trative capacity, made a conditional order against a person to abate a nuisance or appear before 
the second class Magistrate to show cause why the order should not be enforced, cause was shown 
as directed, and the order was made absolute. The second class Magistrate then issued a notice 
and order under s. 140, requiring the nuisance to be abated within a certain time. The High Court, 
on a reference, held that the order was not illegal, inasmuch as the ‘ Magistrate ’ indicated by 
s. 137 was the Magistrate eraiiowered and directed by the Magistrate having jurisdiction under 
8. 133 to take the evidence, and presumably the same Magistrate was referred to in s. 140. The Court, 
however, expressed an opinion that it was undesirable that Magistrates acting under s. 1^ should 
call on the officer who reports on a nuisance in his administi'ative capacity to decide judicially 
whether it is a nuisance or not.— /n re Narasimha, I. L. R. 9 Mad. 201. 

Procedure, —A Magistrate who has commenced proceedings under this section, is not at liberty 
to proceed otherwise than in conformity with the rules laid down in the sections following. — v. 
Pitti Sing, 1 W. R. Cr. 31 : In re Mahadaji Sadashiv Tilak, I. L. R. 11 Bora. 375; see Morgan v. 
Leech, 2 Moo. I. A., at p. 435. He cannot proceed to pass an order for the removal of a nuisance 
without calling upon the party to show cause why the order should not be passed against him, and 
without hearing the objections, even if they are filed after the time fixed for their presentation, pro- 
vided they are filed before he takes up the case . — In re Bistoo Chunder Chuckerhutty, 10 W. R, Cr. 
27: Reg, v. Janokenath Bhuttarharjee, 2 W. R. Or. 36. 

Before a Magistrate could make an order under s. 521 of Act X of 1872 to remove an obstruc- 
tion from a path alleged to be a public thoroughfare, it was held that he must fii’st, on a proceeding 
had under s. 532, have come to a conclusion that the path was open to the public . — In re Chunder 
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Nath Sent I. L. R. 6 Cal. 875 : (S. 0.) 6 C. L. R., 379. There a Ma^strate ordered the removal of 
an obstruction from a pathway under s. 521, and had fui^ther submitted this order to the consider' 
ation of a jury appointed under s. 523, before he had himself come to any conclusion whether the 
pathway was a public thoroughfare; and it was held, that the only course open to him was to stay all 
proceedings initiated by him under s. 521, and take action under s. 532. So, in In re Becharam 
Bhuttacharjee, 15 W. R. Cr. 67, it was laid down that, on a complaint for the removal of an obstruc- 
tion from a thoroughfare, a Magisti-ate should first enquire if the road is public or not. If he finds in 
the affirmative, he has jurisdiction. See Iloy Omesh thunder Sen v. Ichanath Mozumdart 21 W. R. 
Cr. 64 : Petambur Jugi v. Nasaruddyt 25 W. R. Cr. 4. 

Under the present Act the Magistrate is bound to act, in the first instance, upon a report or 
other information or upon evidence taken by him, if he should think fit to take such evidence. 

If, however, a Magistrate making an order under this section considers that immediate measures 
should be taken to prevent imminent danger or injury of a serious kind to the public, he may, 
whether a jury is to be, or has been, appointed or not, issue such an injunction to the person against 
whom the order was made as is required to obviate or prevent such danger or injury. In default of 
such person forthwith obeying such injunction, the Magistrate may himself use, or cause to be used, 
such means as he thinks fit to obviate such danger or to prevent such injury.— S. 142, infra. 

In the case of Makhnn Lai Saha v. Malchan Churn Saha, I. L. R. 11 Cal. 271, an application 
was made under this section for the removal of an obstruction in a public thoroughfare ; but after a 
personal local inspection by the Magistrate, and without any evidence being taken, the parties were 
referred to a civil suit, and the order was refused, the Magistrate holding that the way was not a 
public way. A civil suit was then filed, and during its pendency a second application was made 
under this section, with a like object, and was refused on tne ground that the civil suit was pending, 
and that there was no likelihood of a breach of the peace. The civil suit resulted in the way being 
held to be a public thoroughfare. A third application w'as then made under this section to have the 
obstruction removed, but the Magistrate held that, on face of the two previous orders he could 
not intei fere. The High Court held that the order of the Magistrate was wrong upon the ground 
that he was bound to make inquiry ; and as there never had been any inquiry into the matter, the 
first decision being no decision at all, but a mere dictum of the Magistrate upon a personal local 
investigation without hearing evidence, and thus not on judicial inejuiry, and the second decision 
being based merely upon the pendency of the civil suit and the previous improper erder. and that 
neither of these orders operated therefore as a bar to the Magistrate inquiring into ih&^ nmtter of 
the complaint upon the third application. 

Nuisance in any 'W^ay, River, or Channel open to public. — As already pointed out, this section 
has substituted the words ‘ way, river, or channel which may lawfully be used by the public ^ for the 
word ‘thoroughfare.’ 

In proceedings under this head it is necessary to show two things : first, that the act complained 
of is a nuisance or obstruction ; and, second, that it was committed in a public place or places which 
may lawfully bo used by the public. — Hadjee Muzhur Ali v. Oundowree Sahoo, 25 W. R. Cr. 72 : In 
re Shah Soojaut Hossein, 22 W. R. Cr. 19. See In re Chundernaih Sen, I. L. R. 5 Cal. 875 ; (S.C.) 

6 C. L R. 379, and the cases there cited. 

The obstruction of a private path is not a nuisance under the section. — Reg. v. Janokenath 
Bhuttacharjee, 2 W. R. Cr. .to. 

The order of the Magistrate should be confined to a direction to remove the obstruction or 
nuisance. — In re Paul Pass, 10 W. R. Cr. 51. 

In the case of a tank which has become a nuisance, the Magistrate cannot order the proprietor 
to excavate it. The proprietor ought to have a discretion allowed him as to the mode in which he 
will remove the nuisance caused by the tank. If the Magistrate is subsequently compelled to direct 
the excavation of the tank, the actual ^ost of excavation can alone be charged against the proprietor 
at whose disposition the soil taken out in the excavation must be placed.— Jw re Paul Pass, 10 
W. R. Cr. 51. So, if necessary, a Magistrate may cause a tank to be filled up, — In re Bisioo Chunder 
Chuckerbutty, 10 W. R. Cr. 27. 

Trade or Occupation. — It is to be observed that “ person ” includes “ any company or association 
or body of persons whether incorporated or not,” — Indian Penal Code, s. 11, see s. 4 (to), ante. Ac- 
cordingly companies or associations may equally with private individuals be proceeded against under 
this section. 

The section deals only with occupations or trades which are in themselves injurious to health or 
physical comfort, and has nothing to do with trades which in themselves are innocuous, but in the 
course of which the manager or plier of them commits a public nuisance. — Bareiro v. Emp,, Punj, 
Rec., 1888, p. 118. 

No le. gth of employment can legalise a trade or occupation which is a public nuisance,— AfMWi- 
cipal Commissioners of Suburbs of Calcutta v. Mahomed AH, 7 B. L. R. 499 ; see Weld v. Hornby, 

7 East, 199 : Rex v. Cross, 3 Camp. 224. See Shadi v. Emp,, Punj. Rec., 1888, p. 31. See Indian 
Penal Code, s. ^8 (last clause). In the first of these cases the condition and conduct of a long- 
established slaughterhouse was proved to be, in fact, an offensive nuisance, but there was no evidence 
to show that the slaughterhouse was in a worse condition than it had been at any time since its estab- 
lishment. The Magistrate was held to be justified in suppressing the trade carried on at the 
slaughterhouse, although it had been commenced under magisterial sanction. 

This section does not warrant a Magistrate interfering with a prostitute for the purpose of re- 
moving her from her dwelling-house on the ground of her profession, so long as she behaves herself 
orderly and quietly and creates no open scandal by riotous living. — Nundo Kumar ee Peshagar v, 
Anund Mohun Oooho Thakurta, 24 W. R. Cr. 68. As to punishment for keeping disorderly houses, 
see Police Act, Act IV of 1866, s. 43 (Calcutta) ; Act Vl of 1866, s. 17 (Calcutta Suburban) ; Act 
XXIV of 1859 (Madras) ; and Act VII of 1867 (Bombay). 
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In Muzhur AH v. Oundowree Sahoo, 25 W. R. Cr. 72, it waa said that acts which are 

•liftnkinff to the prejudice of a caste are not necessarily nuisances, and, at any rate, if done m a 
private place, could not be dealt with under s. 621 of Act X 1872. 

Building in Dangerously Weak State,— VfResve buildings are in a dangerous state, it is manifest 
that removal would not in all cases be necessary. This section accordingly provides that the Magisr 
trate may direct that they should be repaired or supported.— See Mussamut RajawaUt Punj, Rec., 

1.90, p. U. 

Tank or Well adjacent to Public Way.— In the case of a tank considered merely as a reservoir 
of water, the Magistrate’s powers extend only to having the tank fenced in, the object being to 
prevent accidents; but when a tank is a half dry excavation into which the people are in the habit of 
throwing rubbish, and which has from this cause become a public nuisance, injurious to the health 
and comfort of the community, the Magistrate may cause the tank to be hllod up, if that is the only 
viay of suppressing the nuisance.— re Bistoo Chunder Chuckerhutty, 10 W. K. Cr. 27 ; see In re 
Paul Dass, 10 W. R., Cr. 51. 

Jurisdiction of Criminal Courts.— A Magistrate’s powers under s. 521 of Act X of 1872, it was held, 
were confined to the instances specifically mentioned in the section. — In re Shah Soojaut Hossein 
22 W R. Cr. 19. The section does not confer general powers upon a Magistrate to pass any order 

Thus, an applict- 
cremation cannot 



by 


The obstruction of a drain into which the complainant’s sewage falls is not within the provi- 
of these sections, but is a case for a civil suit and injunction.— /n re Troylukhonath Bose^ 5 
K. Cr. 58 : Sham Doss v. Bhola Doss, 1 W. K. 324. 

The obstruction of a private path is, as above mentioned, not a nuisance wh ch can be dealt with 
a Criminal Coiirt. — Beg. v. Janokeenath Bhuttacharjee, 2 W. U. Cr. 36. As already stated, 
acts which are shocking to the prejudice of a caste are not necessarily nuisances, and, at any rate, if 
done in a private place, cannot be dealt with under this section.— Bad jee Muzhur Ali v. Oundow- 
ree Sahoo, & W. K. Cr. 72. 

The Magistrate can only deal with existing obstructions. He has no power to direct what is 
to be done in case of any future obstruction. — Kashi Chunder Chuckerbutty v. Far Mahomed^ 21 

W. R. Cr. 10. 

Thisii^ctibn and ss. 134—137, post, are not intended to be exercised where there is (Lbond fide dis- 
pute as to the existence of a public right. Where there is such a dispute, the Coiu't should pass no 
order until the public right has been established by proper legal proceedings, civil or criminal.— 
Basaruddin Bhuiah v. Baha Bali, I. L. R. 11 Cal. 8 : Emp. v. Bissessur Sahoo, I. L. R, 17 CaK 
662. These sections do not conteraplato an inquiry into disputed questions of title raised bond Jide. 
—Askar Mea v. Sabdar Mea, I. L. R. 12 Cal. 137 : Lai Meah v. Nazir Khalashi, I. L. R. 12 Cal. 696 : 
Emp. V. Prem Singh, Punj. Rec., 1887, i. 9. The mere assertion however of a claim of title 
made without reasonable ground or honest belief in it or honest intention to support it will not 
oust a criminal Court of its jurisdiction — Emp. v. Bissessur Sahoo, I, L*. R. 17 CaJ. 5&2.—Luckhee 
Narain Banerjee v. Ram Kumar Banerjee, I. L, R. 15 Cal, 564. And it is open to the Magistrate 
to inquire into the bond fide of such a claim. If on a fair consideration of the matter and remora- 
boring how scrupulously private rights should be respected he thinks the claim not bond fide he 
should record his reasons for thinking so and proceed to decide thecjwe without further reference to 
the claim. — Ibid. Such a claim must be set up at or before the hearing and not afterwards. — Ibid. 

Where a District Magistrate, in a proceeding under this section, satisfies himself that there is 
no necessity for proceeding further, he is competent to let the matter drop. — lu re Issur Chunder 
Nath, I. L. R. 8 Cal. 883 ; (S. C.) 11 O. L. R. 235 : In re Shonai Paramanick, 1 C. L. R. 480. 

Jurisdiction of Civil Courts. — As under s, 521 of Act X of 1872, so under this section, no order 
made by a Magistrate can be called in question by a Civil Court, even on the ground that it was 
made without jurisdiction, as where it is alleged that the land in respect of which an order was 
made was private property, and not a thoroughfare or public place.— Mutty Ram Sahoo v. Mohi 
Lall Roy, I. L. R. 6 Cal. ^1 : (S. C.) 7 0. L. R. 433 ; see Rooks v. Pearl Lall, 3 B. L. R. Appx. 3 : 
jS.O). 11 W. R. 434 : Khodabuksh Mundal v. Monglai Mundul, I. K R. 14 Cal. 60. But where an order 
nas become absolute, e.g., for the removal of an obstruction or nuisance from a particular place, it 
is competent to a Civil Court, irrespective of such order, to try the question whether the place is 
private property and not a public way or public place. — Chuni Lall v. Ramkishen Sahu, I.L.R. 15 Cal, 
4^ ; Mutty Ram Sahoo v. Mohi Lall Roy, I. L. R. 6 Cal. 291 : (S. C.) 7 C. L. R. 433, per Field. J.. 
Lalji Ukheda v. Joroba Douba, 8 Bom. H. C. R. (A, C.) 94 : Nilkanthapa 
I. L. R. 6 Bora. 670 : Balaram Chatrukalal v. Magistrate of Talugua 

(TJO . 


The persons aggrieved by an order under this Chapter cannot sue tfie parties who instituted the 
proceedings before the Magistrate for damages, unless they can show that, in taking such proceed- 
ings, they were actuated by malicious motives, or intended wrongfully to injure.— C/d»^amani 
Bapooha v. Digambar Mitter, 2 B. L. R. (S. N.), xv, per Phear and Hobhouse, JJ. 

R^t^on.— Under the corresponding section (308) of the Criminal Procedure Code of 1861, Act 
XXV of 1861, it was held, that where an order had been mode under that section, suppressing a 
trade or occupation as a ninsance and injurious to the health of the community, the High Court 
would not interfere, unless it found that there was no reasonable evidence before • 

the trade being injurious to the health and comfort of the community, or that 
was such as ought to have satisfied the Magistrate that his order for suppressing tne iraue was 
reasonable or proper. — Munidped Commissioners of Calcutta v. Amanei .. ,,, I JL». M^. 

Section 621 of Act X of 1872 expressly declared that an oi*de!* made thereunder was a judicial 
proceeding, whether evidence was taken or not. That provision has been omitted in this section. 
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In Bombay, however, it was held, overruling the case of Ashhumer v. Keihavt i Boim O, B, 
A. C. J., Iw, that an order under s. 308 of the Code of 1861 was a judicial proceeding, and wao 
therefore open to review by the High Court when an error in law was commited.— /n re Oanga^ 
paread Bin Sobharam, 9 Bora. H. O. R. 160 ; see Collector of Hooghly v. Tarak Nath Mool^o^ 
padhya^ 7 B. L, R. 449. In Calcutta also, the High Court, in the case or Angelo v. Cargill^ 9 B. L* 
R. 417, under the same Code held, that where there had been an inquiry whether a particular 
place was a public place, and whether there was an obstruction, the High Court could not set aaide 
the order except for an error in law, or an excess of jurisdiction, and that it was not a ground 
for interference that a Magistrate had come to an erroneous decision upon the evidence. A|gain, 
under s. 521 of Act X of 1872, it was held in Calciuta tliat the High Court, as a Court of Revision, 
would not enter upon a consideration of the value of the evidence upon which the Magistrate 
decided to act under the section. — In re Shonai Paramanick v. Jogendro Shahttf 1 C. L. R. 486. 

The fact of a Magistrate taking action under the section, it has been held, is primd facie 
sufficient to show that he considers the locus in quo to be a way or other public place, and if no 
objection is taken that it is not such, and the jury find that the order made under the section is 
reasonable and proper, the High Court will not interfere. — In re Imandi Khan^ 8 C. L. R. 399. 

Where a person to whom an order has been issued under this section appears to show cause, 
the Magistrate is bound to take evidence under s. 137.— /w re Mohur Mandar^ 8 O. L. R. 431 1 
Nimae Chum Dey v. Kashie Nath Makhity 26 W. R. Cr. 7 : In re Madaji Sadashib Tilaky I. L. R. 11 
Bom. 375. 

If a Magistrate, not being empowered in this behalf, makes an order under this section, his 
proceedings are void.— 530 {g)y infra* 

Form of Order. — Every order must appoint a time within which and a place where the person to 
whom it is directed may appear before trie Magistrate and move to have the order set aside or 
modified. No conditional order can be made. — Emp, v. Brojokanto Roy Choudhuriy I, L. R. 9 
Cal. 637. 

For forms of order for the removal of nuisances, see Sched. V, No. 16. 


Service or notification 
of order. 


134 . The order shall, if practicable, be served on the person against 

whom it is made in manner herein provided for service 
of a summons. ' 

If such order cannot be so served, it shall be notified 
by proclamation, published in such manner as the Local Government may by 
rule direct, and a copy thereof shall be stuck uj) at such place or places as may 
be fittest for conveying the information to such person. 


This section corresponds generally with s. 522 of Act X of 1872. It further provides, that the 
summons shall, if practicable, be served in the manner provided for the service of summons. Scions 
68—74, suprOy deal with the seiwice of summons. The words directing the summons, where it cannot 
be served on the person against whom it is made, to bo served by proclamation ‘published in such 
manner as the Local Government may direct ’ are new. The Government of Bengal has by noti- 
fication directed that the proclamation shall be notified by beat of drum. — Calcutta Oazetley 18^, 
Part I, p. 245, 

The terms of the section and the notification as to the promulgation and issue of an order are, 
it has been held, directory and an omission to follow the direction given though it is an irregu- 
larity, does not invalidate the order.— in re Parbuity Churn Aitchy I, L. R. 16 Cal. 9. See 
Emp. V. NarayanUy I. L. R. 12 Mad, 475. If it is shown that the order has been brought to the 
actual knowledge of the person sought to be affected by it the omission will not prevent him 
being proceeded against under s, 18» of the Indian Penal Code. — In re Parbutty Chum Aitch, 
I. L. R. 16 Cal. 9. 


In Hochan v. Elliot, 5. W. R. Cr. 4, it was held, that the mere non-service of notice to remove 
a nuisance was not a sufficient gi’ound for the Court to set aside the Magistrate’s order, where it 
appeared that the parties did not take the objection before the Magistrate, and that they, in fact, 
admitted knowledge of the existence of the notice and sought to excuse their failure to ol^y it. 

See s. 87, antSy as to the publication of proclamations. 

135 . The person against whom such order is made shall — 

(a) perform, within the time specified in the order, 
the act directed thereby ; or 

(J)) appear in accordance with such order, and 
either show cause against the same, or apply to the 
cause or Magistrate by whom it was made to appoint a jury to 

try whether the same is reasonable an^ proper. 

^ A person who, on receipt of an order by a Magistrate under s. 1.33, declaring the existenoe of 
a right of way over his lands, demands under this section the appointment of a jury to try whether 
the order was reasonable, is not, by such action, stopped, from afterwards when the order has 
become absolute, bringing a suit in a Civil Court seeking to establish his right to the exclusive en- 
joyment of the same lands. — Per Field, J., in Mutty Ram Sahoo v. Mohi Lall Roy, I. L. R. 6 Cal. 

: (S. C.) 7 C. L. R, 433 : Chuni Lall v. Ram Kishen ^hu, I. L. R. 15 Cal. 640 (F. B.) : Ledifi 
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Vkheda v. Joroha, Douba 8 Bom. (H. C. B. (A. C.) 94 : NUkanthapa v. Magittrate of 

I. li, B. 6 Bom. 670 : Balaram G/uitrukalal v. Magittrate of Talugua of Igalpuri, I. L. B. 6 Bom. 672, 

• 

An illegal order made under this section may be reversed under s. 439 read with ss. 435 and 423 
(c), —Ram Kola v. Qanda^ Punjab Rec., 1885, p. 89. 

136 . If such person does not perform such act or appear and show cause 

or apply for the appointment of a jury as required 
of his section 135, he shall be liable to the penalty pre- 
scribed in that behalf in section 188 of the Indian Penal 
Code ; and the order shall be made absolute. 

Section 188 of tho Indian Penal Code is as follows : — “Whoever, knowing that, by an order 
promulgated by a public servant lawfully empowered to promulgate such order, he is directed to 
abstain from a certain act or to take certain order with certain property in his possession or under 
his managejuent disobeys such direction, shill, if such disobedience causes or tends to cause ob- 
struction, annoyance or injury or risk of obstruction, annoyance, or injury to any persons lawfully 
employed, be punished with simple imprisonment for a term which may extend to one month, or 
with tine which may extend to two hundred r«ipoe8, or with both ; and if such disobedience causes 
or tends to cause dan:ror to human life, health or safety, or causes or tends to cause a riot or affray, 
shall be punished M’ith imprisonment of either description for a term which may extend to six 
month.s. or with tine which may extend to one thousand rupees, or with both. 

^"Explanation. — It is not noceasa y that the offender shall intend to produce harm or contem- 

E late his disobedience as likely to produce harm. It is sufficient that he knows of the order which 
e disobeys, and that his disobedience produces or is likely to produce harm.” 

Proceedings under s. 188 of the Penal Code can only be taken subject to the provisions of ss. 
195 and 487, pod. 

The order will not become absolute until an opportunity has been given to the persons affected 
by it to show cause why it should not be carried into effect. — Re(j. v. Brojendro Lall^ ‘J1 W. R. Cr. 86. 

Where objections had been filed after the time fixeil for their presentation, but before the 
case wagtakaii up, it was held, that the Magistrate was not justified on that ground in making 
the ordei^abs >lute without hearing the party called upon to show cause. — In re Bistoo Chunder 
Chuckerbuttpy 10 W. R. Cr. 27. 

137 . If he appears and shows cause a ‘gainst tlie order, the Magistrate 

shall take evidence in the matter. 

If the Magistrate is satisfied that the order is not 
reasonable and proper, no further proceedings shall bo 

taken in the case. 

If the Magistrate is not so satisfied, the order shall be made absolute. 

The last clause is new. See Reg. v. Brojendro Lall, 21 W. R. Cr. 86. 

The words of the section are imfierative. The Magistrate is bound to take evidence, when 
the party appears and shows cause, and submits to the judgment of tho Court— /n re M ihadaji Sha~ 
dashiv TilaJc^ I. L. H. 11 Bom. 375: Nimae Churn T)ey v. Kasbie Nalh Rakhit, 26 W. R. Cr. 7 : In 
re MoJmr Mandar, 8 C. L. R. 431 : see Morgan v. Leech^ 2 Moo. I. A. at p. 435. 

If the person to whom notice has boeni ssued does not appear within the time limited, but 
appears before tho case is taken up, the Magistrate cannst proceed without hearing his objec- 
tions. — In re Bistoo Chunder Chuckerbuity^ 10 W. R. Cr. 27. 

Where the Magistrate, being satisfied that the order is not reasonable and proper, tikes no 
further proceedings, the High Court cannot, as a Court of Revision, enter into a consideration of 
the evitfence upon which he decided so to act. — In re Shnnai Paramanick v, Jogendro Shaha^ 1 0. 
L. R. 486 : In re Issur Chunder Nath^ I. L. R. 8 Cal. 883 : (S. O.) 11 C. L. R. 235. If, in a case of 
a complaint respecting an obstruction to an alleged public thoroughfare, he finds that the road is 
not a public thoroughfare, ho has no jurisdiction to proceed, and should abstain from carrying out 
the order for the removal of tho obstruction, — In re Becharam Bhuttacharjee, 15 W, R. Or. 67. 

Jurisdiction of Civil Court . — It is to be observed that while it is expressly provided that a 
preliminary order under s. is not to be called in question by a (hvil Court and that no suit will lie 
for anything done in good faith under s. 140 or s. l42, there is no similar provision as to an order 
which has become absolute under ss. 136 or 137. Accordingly it has been held by a Full Bench, 
althoi^h after some conflict of authority (see the cases cited in I. L, R. 15 Cal. at pp. 469-70), that 
an order absolute by a Magistrate for the removal of a nuisance from a place held by him to be 
a highway is not conclusive and flnal upon the question of highway or no highway, and that a 
suit will lie by the owner of the land against any one of the public who formally claims the land 
as a public road to establish his title. — Chuni Lall v. Ram Kishen Sahu, I, L. R. 15 Cal. 460 : see 
Mutty Ram Sahoo v. Mohi l.all Roy^ I. L. R. 6 Cal. 291 : Lalji Ukheda v. Joroba Poubay 8 Bom. 
A. 0. 94 : NUkanthapa v. Magistrate of Sholapore^ I. L. R, 6 Bora. 670 : Balaram Chatrukalal v. 
Magistrate of Taluqua Igalpuri^ I. L. R. 6 Bom. 672. 

The Magistrate indicated by this section, i.e,, the Magistrate empowered and directed to 
take the evidence, is the Magistrate who is to issue the notice under s. 140.~Jn re NarasimhUy 
I. L. R, 9 Mad. 201. He may be a second class Magistrate to whom the matter is referred under 
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138 . On receiving an application under section 135 to appoint a jury, 

the Magistrate shall — 

(a) forthwith appoint a jury consisting of an un- 
even number of persons not less than five, of whom the 
foreman and one-half of the remaining members shall be nominated by^ such 
Magistrate, and the other members by the applicant ; 

(5) summon such foreman and members to attend at such place and time 
as the Magistrate thinks fit ; and 

(c) fix a time within which they are to return their verdict. 

The first part of this section corresponds with s. 5*23, para. 2 ; the second and third parts with 
s. 524, para. 1, and s. 523, para. 5, first sentence, of Act X of 1872. 

When the person on whom notice has issued applies for a jury, the Magistrate is bound to 
appoint one, and (cannot decide the matter by local inquiry. — In re Mothvor Chunder Dags, 2 
0. L. R. 509 : Qainde JKai, Punj. Rec., 1887, p. 

Constitution of Jury.—lx\ selecting the members of the jury, the Magistrate should exercise 
his own independent discretion, and the perons selected by him should not be nominees of the 
party interested in upholding the Magistrate’s order. — Bajah' Shatyanundo Ohosal v. 2^he Cam- 
perdown Pressing Co,, 21 W. R. Cr. 43. 

Where a peison against whom an order had been made for the abatement of a nuisance applied 
for a jury, and the Magistral e appointed the complainant and two of his witnesses to be, the funner 
the foreman, and the latter the members, of the jury, it was lield, that the jury so constituted was 
not a proper tribunal, and the iiroceedings were set aside.— Dull v. Dwarka Nath Sein, 
22 W. R. Cr. 47. In another case, where a jury had been propei'ly anpointed, and had fully enter- 
tained and considered the matter submitted to it, and the individual members had given in their 
opinions to the foreman to report to the Magistrate, who delayed in making his report, it was lield, 
that the Magistrate could not appoi. t a second jury to consider the matter afresh. — ^heikh Nozum- 
uddy V. Hasim Khan, 21 W. R. Cr. 54. Pheah, d., said “ We do not intend to say in the 
event of a jury didy appointed under s. 523 (of Act X of 1872) from some good cause being unable 
to entertain and determine the matter submitted to it, it is not competent to the Magistrate to 
appoint a fresh jury. Suppose, for instance, that before the jury had discjharged its duties, one of 
its members died, or suppose the jury became perverse and refused to entertain the matter for which 
it was appointed, in such cases it may well be that the first order of appointment ought to bo 
considered as having fallen through and become useless, and the Magistrate could have power 
under s. 523 to appoint a fresh jury.” See s. 141, post, 

A jury is not properly constituted when the Magistrate appoints only the foreman of the jury, 
allowing the parties to appoint the othors.—Dinonath Chuckerbutty v. Bur Govind Pal, 16 W. R, 
Cr. 23 : (S. C.) 7 B. 1^. K. Appx. 57. A Magistrate ought not, at the instance of one party, and 
behind the back of the other, to cancel the appointment of a juror, even if such juror bo his own 
nominee. — Chunder Nath Sein v. Ram JJyal Ghuttuck, 6 C. L. R. 379 : (S. C.) I. L. R. 6 Cal. 875. 

Where the duly appointed foreman of a jury, without the knowledge of the Magistrate, substi- 
tuted another person in the place of one of the jurymen who was sick, and the case proceeded with 
the jury so freshly couhtituted, the venlict was set aside.— Lw/>. v. JShoirub Chunder Batta, 10 
C. L. R. 193. In the case of Utna Churn Mundle v. Joslatin Sheik, I. L. R. 11 Cal. 84, one out 
of five jurors appointed under this section declined to act on the jury ; two out of the remainder of 
the jury w'cre Jii favour of a temporary order under s. 133 being maintained, while the other two 
were against its being so maintained. *l’he Deputy Magistrate declined to pass any order under s. 1^, 
as a majority of the jurors did not find the temporary order to be reasonable and proper, and ho 
therefore struck the case off. Tho High Court considered that the course taken was irregular, 
and directed that a fresh juiy should be summoned and the case inquired into anew. * 

Verdict, — The last part of s. 5*23 of Act X of 1872, which empowered tho Court to extend the 
time within which the jury should return the verdict, ha- been omitted, but it would seem that, 
under s. 141, infra, the Magisti-ate has power to extend the time. The Code of 1861 provided that 
the functions of the jury should cease on the day fixed unless the time were extended ; and under 
that Code it was held, where there had been no extension of time and the verdict was returned 
after the time fixed, that it was illegal and could not be ui>he\d,~ Dmonalh Chuckerbutty v. Hur- 
govind Pal, 16 W. R. Cr. 23 : (S. 0.) 7 B. L. R. Ajipx. 57. In such a case it was said the proper 
course was for the Magistrate to decide the question himself.— ; In re Sharnakant Bundo- 
padhya, 14 W. R. Or. 6V). In Bombay, where a jury failed to return their report within the 
prescribed time, but subsequently to such time made their report, finding that the obstruction 
complained of w’as not, as alleged, in a public thoroughfare, and the Magistrate, treating the re- 
port as of no value by reason of its not having been returned in time, issued an order requiring the 
person to whom the original order was issued to remove the obstruction wdthin fifteen days, — it 
W 18 held, that the Magistrate ought not to have proceeded to enforce this order. The framers of 
the Code, it was said, ** evidently contemplated that considerations of justice and equity should 
form the rule of a Magistrate’s conduct in dealing with alleged nuisances or unlawful obstructions 
. . .^ The Legislature apparently relied on the sense of justice and discretion of the District 
Magistiate to remedy any failure of duty on the part of the jury either by an extension of the time 
fixed for their decision, or by a further reconsideration of the subject.”— v. iJalsukram Bari- 
hhai, 2 Bom. H. O. R. 407, 411. 

“V 

For form of Magistrate’s order constituting a jury, see Sched. V, No. 17. 
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139 . If the jury or a. majority of the jurors find that the order of the 
Procedure where Jury Magistrate is reasonable and proper as originally made, 
finds Mafifistrate's order or subject to a modification which the Magistrate 
to be reasonable. accepts, the Magistrate shall make the order absolute, 

subject to such modification (if any). 

In other cases, no further proceedings shall be taken. 


Majority^ — The majority of the jury contemplated by this section is a majority of the jurors 
appointed, and not merely such of them as choose to attend the meetings held. — Durga Churn Das 
V. Shashi Bhusan GuhOj I. L. R. 13 Cal. 275 ; see Uma Churn Mundle v. Joshein Sheikhy I, L. R. 11 
Cal. 84. In the case of Petamher Jugy v. Nasaruddy, 25 W. R. Cr. 4, only two of the alleged ma- 
jority of three (in a jury of live) went and saw the place, and the third formed his opinion solely on 
what had been told him by the other two. It was nold that the majority was not a legal majority. 
Glover, J., said : “The law requires a juryman to exercise his own understanding on the case 
submitted to him, and to decide on evidence. Here the third juryman did neither. He followed 
blindly the opinion of his fellows without exercising any discretion of his own.” But where a party 
objects to the verdict of a jury, he ought to give the Magistrate reasonable primd facie ground for 
the opinion either that the jury did not in fact apply a judicial discretion to the case, or that tho 
verdict was such as a jury could not have arrived at by a proper exercise of their discretion upon 
the materials before them,-- Bindahun Chunder Dutt v. Dwarka Nath Sen, 23 W. R. Cr. 15. 


The powers embodied in sections 133—9 with regard to the obstruction of public ways are not 
intended to be exercised where there is a bond fide dispute as to the existence of the public right 
Where there is such a dispute, the Court should pass no order under these sections until the puWic 
right has been established by proper legal proceedings, civil or criminal. — Basaruddin Bhinah 
V. Baha Mali, 1. L. R. 11 Cal. 8. 


A Magistrate is bound to be guided by the decision of the jury, but if their meaning is not 
clear he may call upon them to find expressly whether the order was reasonable and proper or 
not. — Beg, v. Pholee Mullik, 1 W. R. Or. See further note to preceding section. 

lib. When an order has been made absolute under section 136, section 

137, or section 139, the Magistrate shall give notice of 
the same to the person against whom the order was made, 
and shall further require him to perform the act direct- 
ed by the order within a time to be fixed in the notice, and inform him that, in 
case of disobedience, he will be liable to the penalty provided by section 188 of 
the Indian Penal Code. 

If such act is not performed within the time fixed, the Magistrate may cause 

it to bo performed, and may recover the costs of per- 
forming it, either by the sale of any building, goods or 
other property removed by his order, or by the distress 
and sale of any other moveable property of such person within or without the 
local limits of such Magistrate’s jurisdiction. If ♦such other property is without 
such limits, the order shall authorize its attachment and sale when endorsed by 
the Magistrate within tho local limits of whoso jurisdiction the property to bo 
attached is found. 


Oonsequenoes of dis- 
obedience to order. 


No suit shall lie in respect of anything done in good faith under the section. 

Section 188 of the Indian Penal Code is as follows ; — “ Wl^oever, knowing that, by an order 
promulgated by a public servent lawfully empowered to promulgate such order, he is directed to 
abstain from a certain act or to take certain order with certain property in his possession or under 
his management, disobeys such direction, shall, if such disobedience causes or tends to cause ob- 
struction, annoyance or injury, of risk of obstruction, annoyance or injury to any persons lawfully 
employed, be punished with simple imprisonment for a term which may extend to one month, or 
with fine which may extend to two hundred rupees, or with both ; and if such disobedience causes 
or tends to cause danger to human life, health or safety, or causes or tends to cause a riot or affray, 
shall be punished with imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 

“ Explanation. — It is not necessary that tho offender should intend to produce harm or contem- 

£ late his disobedience as likely to produce harm. It is sufficient that be Knows of the order which 
e disobeys, and that his disobedience produces or is likely to produce harm.” 

If an order has duly become absolute under s. 136 and the person called upon is proceeded against 
under s. 188 of the Penal Code, he is not entitled to go behind the order and show that it was one 
which ought not to have been made.— v, Narayan, I. L, R. 12 Mad. 475. 

Where a party objects to the verdict of a jury, he ought to give the Magistrate reasonable 
ptirnd fads ground for tho opinion either that the jury did not in fact apply a judicial discretion 
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to ^0 0 ^, or that the verdict was such as a jury could not have arrived at by a proper exercise of 
their discretion upon the materials before them. — Bindahun Chundw Dutt v. Dtoarha Nath Sent 
23 W, B. Or. 15. 

According to s. 62 of the Indian Penal Code, ** nothing is said to be done or 
believed in good faith, which is done or believed without due care and attention.” See Shea Shim 
Sahai v. Mahomed Fuzil Ehan, 10 W. R, Or. 20 .* Nilkanthapa Malkapa v. Magistrate {First class) 
in charge of the Sholapur Talukn^ I. L. R. 6 Bom. 672 : and Balaram v. Magistrate charge of 
Taluk Igatpurif I. L. R. 6 Bom. 672. 

The word suit in this section appears to mean a suit for damages. — Chuni Lull v. 

Salm, 1. L. R. 15 Cal. 460 (F. B.) per Wilson, J., and the persons aggrieved by an order under this 
Chapter can sue the parties who instituted the proceedings before the Magistrate for damages 
only, where they can show that, in taking such proceedings, they were actuated by malicious motives, 
or intended wronrfully to injure. — Chintamani Bapooha v. JJigamber MU^er^ 2 B. L. R. (S. N.), 
XV, per Phear and Hobhouse, J J. 

For form of Magistrate s notice and peremptory order after the finding by a jury, see Sched. V, 
No. 18. 

As to the mode of service of notice of orders under the Chapter per Emp. v. NarayanOt I. L. B. 
12 Mad. 476, see also s. 134, mpra^ and notes thereto. 

The Magistrate who is to issue the notice under this section is presumably the Magistrate 
indicated by the sections it refers to.— /« re Narasimhat I. L. B. 9 Man. 201. He may be a second 
class Magistrate before whom the person against whom the order is made is directed to appear, 
and has power to pass final orders under s. 140. — Ib, 

141 . If the applicant, by neglect or otherwise, prevents the appointment 

of the jury, or if from any cause the jury appointed do 
Proceedure on failure jiqI; return their verdict within the time fixed or within 

such further time as the Magistrate may in his discre- 
tion allow, the Magistrate may pass such »rd^p. as he 
thinks fit, and such order shall be executed in the manner provided by section 140. 

Whenever, for any cause, the constitution of the jurors is changed, and a fresh juror is appoint- 
ed, the Magistrate must fix a time within which their award is to be made. — In re Shama Kant 
Bundopadhyhat 14 W. R. Cr. 69. 

See the remarks of the Court in Dalsukram v. JIari Bhai, 2 Bom. H. O. R. 411, where the report 
of the jury was returned after the original time fixed, and the Magistrate made an order disregard- 
ing the finding therein. See also notes to the preceding sections. 

142 . If a Magistrate making an order under section 133 considers that 

immediate measures should be taken to prevent immi- 
pendins nent danger or injury of a serious kind to the public, he 
may, whether a jury is to be, or has been, appointed or 
not, issue such an injunction to the person against whom the order was made as 
is required to obviate or prevent such danger or injury. 

In default of such person forthwith obeying such injunction, the Magistrate 
may himself use, or cause to be used, such means as he thinks fit to obviate such 
danger or to prevent such injury. 

No suit shall lie in respect of anything done in good faith by a Magistrate 
under this section. 

No order could be made, it was held, under s. 528 of Act X of 1872, unless there was imminent 
danger or fear of injury of a serious kind to the public involved in the case ; and where a Ma^- 
trate, who had made an order under s. 521 of the former Code, subsequently directed further 
inquiry to be made, it was held that he must be considered to have abandoned his proceedings under 
the former section, and that he ought to have proceeded under s. 625 (ss. 136 and 137 of this Act), 
instead of fining the party charged under s. 188 of the Penal Code. — Beg, v. Brojendro Lallf 21 B. 
Cr, 


So, in the case of Beg, v. Rajah Indoohhooshun Deh Boyt 1 W. R. Cr. 8, it was held, that a Magis- 
trate is only authorized to take immediate measures to prevent imminent danger pending the 
jnquiry of a jury, but not where no jury has been appointed and after the danger has passed away. 

Oood Faith , — As to what is good faith, see note to s. 140, supra. 

Suit , — The word suit seems to refer to a suit for damages . — Chuni Loll v. Ram Kishen SahUt 
I. L. R. 15 Cal. 460, per Wilson, J. 

form of Injunction to provide against imminent danger pending inquiry by jury, see Sched. 
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143 . A District Magistrate or Subdivisional Magistrate, or any other 

Magistrate empowered by the Local Government or the 
hibit repetition or District Magistrate in this behalt, may order any person 
continuance of public not to repeat or continue a public nuisance, as defined 

in the Indian Penal Code or any special or local law. 


nuisances. 


Under the corresponding section of the former Code (s. 519) the persons competent to act 
were “ a Magistrate of the Uisrict, a Magistrate of a Division of a District, or any Magistrate 
specially empowered.” 

As to Magistrates empowered in Bombay to act under the corresponding section of the former 
Code, see Bom» Gazette^ 1872, p. 1325 : Ibid^ 1873, p. 16. 

Before a person can legally be punished for disobedience to an order under this section, some 
evidence must be taken that he has disobeyed the order of the Magistrate, and that such disobe- 
dience had produced, or was likely to produce, harm.— v. Shahuckram Bukoolee^ 2 W, B. Cr. 
32. The section contemplates an order addressed to a particular person. — Emp, v. Jokhu^ 1. L. B. 
8 All. 99, See note to next section. 


By s. 268 of the Indian Penal Code “a person is guilty of a public nuisance who does any act 
or is guilty of an illegal omission which causes any common injiiiy, danger or annoyance to the 
public or to the people in general who dwell or occupy property in the vicinity, or which must 
necessarily cause injury, obstruction, danger, or annoyance to persons who may have occasion to 
use any public right. A common nuisance is not excused on the ground that it causes some con- 
venience or advantage.” And by s. 291 of the Indian Penal Code, “ whoever repeats or continues a 
public nuisance, having Vjeen enjoined by any public servant who has lawful authority to issue such 
injunction not to repeat or continue such nuisance, shall be punished with simple imprisonment 
for a term which may extend to six months, or with fine, or with both. ” In order to support a 
conviction under that section, there must be proof of an injunction to the accused individually 
against repeating or continuing some particular public nuisance. —Emp, v. Jokhu, I. L. B. 8 
All. 99. 


For f^rra bf Magisti-ate’s order prohibiting the repetition, &c., of a nuisance, see Sched, V, No. 
20, See also s. 176. 

If any Magistrate, not being empowered in this behalf, prohibits the repetition or continuance 
of a public nuisance, his proceedings are void. — S, 530 (/i), infra. 

Orders made under this section are not proceedings within the moaning of s. 435, infra. 


CHAPTER XI. 

Tkmporauy Orders in Urgent Cases of Nuisance. 

144 . In cases where, in the opinion of a District Magistrate, a Sub- 

divisional Magistrate or of any other Magistrate 
Power to issue order specially empowered by the Local Government or the 

urgent cases of nuisance. District Magistrate to act under this secdion, immediate 

prevention or speedy remedy is desirable, 
such Magistrate may, by a written order seating the material facts of the 
case and served in manner provided by section 134, direct any person to abstain 
from a certain act or to take certain order with certain property in his posses- 
sion, or under his management, if such Magistrate considers that such direction 
is likely to prevent, or tends to prevent, obstruction, annoyance or injury, or 
risk of obstruction, annoyance or injury, to any persons lawfully employed, or 
danger to human life, health or safety, or a riot or an affray. 

An order under this section may in cases of emergency, or in cases where 
the circumstances do not admit of the serving in due time of a notice upon 
the person against whom the order is directed, be passed ex-parte. 

An order under this section may be directed to a particular individual or 
to the public generally when frequenting or visiting a particular place. 

Any Magistrate may rescind or alter any order made under this section by 
himself or any Magistrate subordinate to him or by his predecessor in office. 

No order under this section shall remain in force for more than two months 
from the making threeof ; unless, in cases of danger to human life, health or 
safety, or a likelihood of a riot or an affray, the Local Government, by notifica- 
tion in the official Gazette, otherwise directs. 

This ssetion reproduces s. 518 of Act X of 1872, with certain altemtions and additions. 
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The last clause of the section is new. It seems to have been suggested by the Full Bench case 
of Oopi Mohun Moulik v. Taramoni Chowdhrani^ I. I>. R. 6 Cal. 7 : (8. 0.) 4 C. L. R. 309. There 
an oMer by a Magistrate prohibiting one of two rival haut proprietoi*8 from holding for the future 
his haut on Tuesdays and Fridays, was held to be an order in the nature of a perpetual injunction, 
and therefore made without jurisdiction. 

Presidency' Towns, — It will be observed that this section does not in terms apply to Presidency 
Magistrates, but in 1891 the then Chief Presidency Magistrate and the Pi'esidency Magistmte of 
the Northern Division of the Town of Calcutta woi’e vested with powers under this section — Calcutta 
Cazette 1891, p. 10^. District Magistrates, Subdivisional Magistrates, or other Magistrates 
specially empowered by the Local Government or District Magistrates only ara authorized to act 
under the section. 

If a Magistrate not empowered in that behalf makes an order under this section, such order 
will be void. — s. 530 (t). 

The section is to be resorted to only where a ** speedy remedy is desirable.” This is in accord- 
ance with Explanation I to s. 518 of Act X of 1872. 

The provision making it necessary that the order should contain a statement of the material 
facts of the case, is now. It is in accordance with the opinion exp essed by Pheak, J., in the case 
of Hari Mohun Malo, 1 B. L. R. (A. Cr.) 20. 

To sustain a charge under s. 188 of the Indian Penal Code, the order must be in writing.—/#* re 
Pitaniber Dey^ 17 VV. R. Cr. 57. The provision as to the manner of serving the notice is also new. 

A power not contained in the former Code is given by the section to any Magistrate, enabling 
him to rescind or alter any order made under the section by any other Magistrate subordinate to 
him. It follows the ruling in the case of Mohun Sirdar v. Obhoy Churn Mookopadyah^ 13 W. R. 
Cr. 72, where it was held that a Magistrate who had passed an improper order acted rightly in 
recalling it. 

A Magistrate’s power to deal with public nuisances under this Chapter (XI) is only properly 
applicable to temporary oi’ders in urgent cases. It is only in such cases that an order may be 
made ex-parte, and any exception is allowed to the general rule that it shall be directed to a par- 
ticular individual. In such emergent cases an order may, under this section, be directed to the 
public generally when frequenting or visiting a particular to abstain from a certain A’ct, but 

this provision does not apply to a proclamation directed, not to the public generally frequenting 
or visiting a particular place, but to a portion of the community. — Emp, v. Jokhu, I, L. R. 8 All. 99 ; 
Emp, V. Lakhmidaa Makandas^ I. L. R. 14 Bom. 165. 

In the case of Lukhrnidas Makandas^ I. L. R. 14 Bom. 165, a District Magistrate owing to 
the prevalence of cholera issued an order in the form of a proclamation under s. 144 forbiding the 
public generally to give caste dinners in the city of Broach. The accused a few days after the 
issue of the order gave a feast in a private house to about 500 people of liis caste, and he was there- 
upon prosecuted and convicted under s. of Penal Code. The High Court held the order both in 
its substance and in its manner of publication was illegal and set aside the conviction. See Emp, v, 
Harilal, I. L. R. 14 Born. 180. 

An order to abstain from interference with the management, worship, or administration of a 
temple and its property is an order to abstain from a certain act within the meaning of the sec- 
tion. — E. V. Eatnanuja J eeyarscami v. V, Ramanuja Jeeyar^ I. L. R. 3 Mad. 354 ; but an order 
prohibiting a portion from collecting rent directly or indirectly from the ryots of two specified 
pergiinnalis is not an order prohibiting acts which come within the meaning of the words a “ certain 
act. ” — Abayeswari Dehi v. Sidheswari Dehi^ I. L. R. 16 Cal. 80. 

Procedure. — Under this section, as under the coiresponding sections of the former Codes of 
Criminal Procedure, action may be taken, when, in the opinion of the Magistrate empowered to 
act under it, a speedy remedy is desirable. Under the Code of 1861 it was held, that the Magistrate 
was not justified in taking proceedings on the mere report of a constable ; but was bound in the 
first instance to take evidence, if necessary, on both sides. — Reg. v. Bhyro Dayal Singh, 3 B. L. R. 
App. Cr. 5. (S.C.) 11 W. R. Cr. 46. And under the Code of 1872 it was held, that, in the 
absence of circumstances which showed that a speedy remedy was neccssai’y, and that the delay 
which would be occasioned by a resort to the procedure contained in other sections of that Code 
would occasion a greater evil than that which would be suffered by the person on whom the order 
might be made, the Magistrate ha(l no power to act, and any order made by him might be set 
aside. ~/n re Krishna Mohun By sack, 1 C. L. R. 58: Banee Mcbdhuh Chose v. Woo'ma Nath Roy 
Chowdhry, 21 W. R. Cr. 26. 

It is not necessary that the information on which a Magistrate axjts under this section should 
be on record. The circumstances on which he is requirefl to act are frequently such that action 
must frequently be taken upon oral information. — E, V, Ramanuja Jeeyar Svami v. V, Ramanuja 
Jeeyar, I. L. R. 3 Mad. ^4. 

Jurisdiction. — A Magistrate’s jurisdiction is confined to case® where there has been annoyance 
or injury, &c., to any person lawfully employed, or danger to human life, health or safety, or when 
there is a probability of a riot or aff ray. — Sreenath Dutt v. Unnoda Churn Dutt, 23 W. K. Cr. ,31. 
In a case of dispute between rival parties as to the payment of rents by tenants, a Magistrate has ^ 
no power under this section to make an order that no rents shall be collected until such time * 
as the right and title of both parties shall have been established by order of a competent Court, — 
Prosunno Coomar Chatterjee v. Emp. 8 C. L. R., 231. In the case of Abayeswari Debi v. 
Sidheswari Debi, I. L. R. 16 Cal. 80, an order prohibiting a coUeotii^ any rent or 

attempting to collect any rent directly or indirectly from tn« ryot® o€ raecifted pergunnahs 
was set aside as the acts which the person to whom too order was directed to abfttj|j^from dld^ not 
come within the meaning of the words “a certain act.” See Ananda Chandra Jmuttacharjee v. 
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Stephen^ 1. L. B. 19 Cal. 127. See E, V* JRamanttja Jeeyarammi v. V. Ramanuja^ 1. L. R. 3. 
Mad. 3M. 


In Bradley v. Jameson^ 11 C. L. R. 414 : (S. 0.) I. L. R. 8 Cal. 580, an order made under 
this section was subsequently reviewed by the Magistrate who nassed it. On the review he struck 
off the case, remarking that the order was bad, and referrea the matter to his superior oflScer. 
The latter having declined to interfere, stating that he saw nothing ille^l in the order, the Magis- 
trate by an order revived his former order. The High Court held that there having been no fresh 
proceeding, the order reviving the other was bad. 

The section has no application to cases which refer to collection of market-dues {Bsg, v. Subun 
Singhy 23 W. R. Cr. 67) ; nor to a private dispute between two persons relative to a path. — 
Nilkomul Mookhopadhya v. Anund Chunder Lushkar^ 19 W. R, Cr. 6. 

In the absence oi evidence showing that a riot or affmy is likely to occur, the Magistrate is 
not competent to direct a person to remove a wall erected on land alleged to belong to another 
pei;Yon, — Radhakishore v. Oiridharse Sahee^ 13 W. R. Cr. 19. In the case of Goshain Luchmun 
Pershad Pooree v. Pohoop Narain Pooree^ 24 W. R. Cr. 30, it was held, that before a prohibitory 
order under s. 518 of Act X of 1872 could be made, there ought to be information and evidence 
before the Magistrate that the act prohibited was likely to cause a riot or affray, and that the 
stoppage of that act would prevent such riot or affray. 

A Magistrate has no jurisdiction to make an order under this section merely for the protection 
of property. Such an omer can only be made in order to prevent obstruction, annoyance or 
injury, or risk of obstruction, annoyance or injury to any persons lawfully employed, or danger to 
human life, health or safety, or a not or an affray. — In re Pryag Singhy I. L. R. 9 Cal. 103. 

The third clause of this section, which, in certain cases, authorizes the Magistrate to pass an 
order ex'parte^ seems to contemplate that, ordinarily an order under the section should not be made 
without an opportunity being afforded to the person against whom it is proposed to make it to 
show cause wny it should not be passed. Under s. 62 of the Code of 1861 it was held, that a Magis- 
trate could not pass an order without first calling on the defendant to show cause why the order 
should not be passed, and taking any evidence which the defendant might adduce. — Bai Luchmee- 
put Singhy 14 W. R. Cr. 17 : In re Harimohun Malo, 1 B. L. R. App. Cr. 20 ; Beg, v. Bam 
Chundra Mookerjeey 5 B. L. R. 131. 

ByMihe last clause of the section no order shall remain in force for more than two months 
unless the Local Government otherwise directs. This clause, as already pointed out, appears to 
have been suggested the case of Oopi Mohun Moulik v, Taramoni Chowdhraniy I. L. R, 5 Cal. 
7 : (S. C.) 4 C. L. R. 309, in which a Full Bench consisting of twelve Judges held, that an order in 
the nature of a perpetual injunction was without iurisdiction. In a subsequent case, an order 
directing one of two rival haut- proprietors to remove his haut to such a distance from the other so 
as to render it useless for the purpose for which it was established, was held to come within the 
purview of the decision in the case of Gopi Mohun Moulik v. Taramoni Chowdhraniy and to be 
without jurisdiction. — Shurut Chunder Banerjee v. Bama Churn Mookerjee, 4 C. L. R. 410. 

A Magistrate has no power under this section to issue an order which is by its very nature 
irrevocable, such as an order to cut down trees. All that he has power to do is to compel the owner 
of property “to take certain order with it,”— 17 Warn Chunder Chatter jee v. Bam Chunder Chatter jee, 

13 W. R. Or. 72. 

It was the intention of the Legislature to give the Magistrate full and ample powers to restrain 
any person from doing any act, or to command him to hold any property in his possession subject 
to any condition, whenever such Magistrate shall consider that such a course of procedure is 

likely to prevent, or even tends to prevent a riot or an affray It is quite within his 

power to modify the Hght of persons to enjoy their propei-ty in a lawful manner, at feast for a tem- 
porary period, by imposing upon the owner of property sMch conditions as he, after taking into 
consideration all the facts and surrounding circumstances of each particular case, may consider 
necessary to prevent a riot or affray. Every individual right is, to a certain, extent, subject to 
the general interest of society, and the Legislature has invested the Magistrate with powers 
sufficient to cover a case like the one mentioned in the order of reference. — Bykuntram Shaha Boy 
V. MeajaUy 10 B. L. R. 434 : (S. C.) 18 W. R. Cr. (F. B.) 47, per Couch, C. J. In this case the 
Magistrate was held to have acted rightly in issuing an order, prohibiting a landholder from hold- 
ing a haut on particular days. The decision in that case must now be read with reference to 
the last clause of this section and the case of Gopi Mohun Moulik v. Taramoni Chowdhraniy 
I. L. B. 6 Cal. 7 : (S. C.) 4 C. L. R., 309. See Bholanath Bose v. Komuruddiny 20 W. R. Cr. 

A Magistrate cannot interfere with the right of a landholder to establish hauts within his estate 
and to hold them on any day most convenient to him. — Sheeh Chunder Bhuttacharjee v. Saadut 
Ally KhaUy 4 W. R. Cr. 12. Nor has he power to pass an order in the nature of an injunction 
warning owners of cattle to take proper care of them on pain of punishment in case ofidis- 
obedience. — In the matter of Amiraddiy 3 B. L. R. App. CJr. 46: see Reg, v. Mazafar Khalifa, 
9 B. L. R. Appx. 36. 

Where a Magistrate summarily directed the owner of a tank in the dry bed of a river to 
destroy the banks of the tank, on the ground that they were an obstruction to the public in the 
lawful enjoyment of the river, and that the stopping of the water interfered with the health of 
the public, and it appeared that the tank had been in the defendant’s possession for six years, 
the High Court, under the circumstances, set aside the order,— /w re Gholam Purbesh, 10 W, R, 
Cr. 36. 

A Magistrate cannot, in general terms, forbid two pai*ties to use any musical instrument in 
the neighbourhood of each other, though he m^ forbid their doing so for the purpose of mutual 
annoyance.— /» re Bam Chunder Geer Goesain, 6 W. R. Cr. 40. 
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In the case of Vuthialu ChftH v. Bapun Saib, I. L. R. 2 Mad. 140, an order passed by the Maf^is- 
trate, directing that all music should cease when any procession is passing a oei*tain place of wor- 
ship WM held to bo ultra vires. The Court (Turner, C. J., and Muttusami Ayyar, J.) said 

At times the rights of the several sects to the undisturl^d exercise of their religious ob^ryanoes 
may come into conflict without any criminal intention. In such cases mutual tolei’ation is and 
must be the only and the proper rule. It has thus to be determined how far the conflicting rights 
interfere with and necessarily modify each other. It is, on the one hand, a right recognised by law 
that an assembly lawfully engaged in the performance of religious woi'ship and religious ceremonies 
shall not be disturbed. It is, on the other hand, a right recognised by law that persons may for 
a lawful purpose, whether civil or religious, use a common highway by parading it, attended by 
music, so that they do not o^truct the use of it by, other persons. If persons passing in procession, 
attended by music, pass a place in which others are assembled and engaged in public worship 
which the music would tend to disturb, it is the duty of the persons composing the procession to 
refrain from such disturbance, but assemblies for purposes of worship are held scarcely in any place 
at all hours, and generally at appointed hours, and therefore it is unnecessary that there should 
be a rule that persons should not at any time pass along a high road in the neighbourhood of a 
recognised place of worship if attended by music. If indeed the procession be of a religious cha- 
racter, the prohibition of it may be as real an interference with the free exercise of religion as 
allowing it to proceed past an assembly engaged in worship attended with sucli circumstances as to 
disturb that worship, and if no religious procession is to be allowed to pass a recognised place of 
worship, whether persons are or are not at the time there assembled and engaged in religious 
worship, the members of a numerous sect might close every highway to the processions of a sect to 
which they are opposed by erecting in the neighbourhood of each highway a place of worship. 

The law, in the restriction it imposes on processions of whatever character, does not go beyond 

the necessity For the preservation of the public peace, ho (a Magistrate) has a special 

authority, — an authority limited to special occassions. His first duty is to secure to every person 
the enjoyment of his rights under the law, and by measures of precaution to deter those who seek 
to inv^e the rights of others ; but if he apprehends that the lawful exercise of a right may lead to 
civil tumult, and he doubts whether he has available a suflictent force to repress such tumult or to 
render it innocuous, regard for the public welfare is allowed to override temporarily the private 
right, and the Magistrate is authorized to interdict its exercise. The duration of tnis authority 
is co-extenaiye with the emergency that justified the exercise of the authority.” 

The duties of a Magistrate in cases where the public peace is likely to be distunied’by one 
sect attempting to disturb another using the public streets is fully discussed in Sundram Chetti 
and Punnusami Chetti v, Reg, I. L. R. 6 Mad. 203, where the Court (Turner, 0. J., Innes and 
Kindersley, JJ.) examined and approved the principles laid down in the case last quoted. 

In dealing with the civil rights of a subject under s. 518 of Act X of 1872, it was said to be 
incumbent on the Magistrate to limit the operation of his order to such reasonable time as may be 
necessary to enable him to hold a full ana sufficient injiuiry as to whether the act prohibited is 
likely to cause a ^each of the peace and is within or is in excess of the legal right of the person 
forbidden to do it ; and, if necessary, to deal with the case under the other provisions of the Cri- 
minal Procedure Code, which enable him to meet cases of a probable breach of the peace — In re 
Abdool V. Lucky Narain Munduly I, L. R, 5 Cal. 132, per Ainslie, J. 

Where an order on the face of it appeal's to have been made without jurisdiction, no subse- 
quent explanation can make it valid,— /hid, per Broughton, J. 

In the case of Reg.y, Ramchudran^ 6 Bom, H, C. R. 36, an order under s, 62 of Act XXV of 1861 
by a Magistrate, directing the hereditary priests of a temple to widen and heighten the doorway 
of the temple in order to prevent danger from overcrowding was upheld. 

Service of the Order, — Under a notification of the Bengal Government, when personal service 
cannot be effected the order is to bo notified by beat of drum — Calcutta Gazette, 1883, Part I, p. 245, 
It has been held that the terms of s. Vti and of the notification are directory and ought to bo 
followed, but that the omission to follow their directions does not invalidate the order. Accord- 
ingly if an order has been duly made and promulgated although not strictly in accordance with 
the terms of the law and has been brought to the notice of the person sought to beaffectedby it, that 
person may be proceeded against under s. 188 of the Penal Code for disobedience. — In re Parbutty 
Aiteh, I, U, R. 16 Cal. 9. see Emp, v, Naraynana, I. L. R. 12 Mad, 475, When an order was issued in 
the fomi of a proclamation and posted in different parts of the city in which it was issued it was 
held the manner of publication vvas illegal. — Emp, v, Lakhmidas Makandous, I. L. R. 14 Bom, 165, 

Revlon, etc, — Where an order is duly passed under this section, the High Court cannot inter- 
feiy under s, 15 of the Charter Act. — E. V, Ramanuja Jeeyarsvami v. V, Ratnanuja Jeeyar, I. L. R, 

3 Mad. 354 : In re Chunder Nath Sen, I. L, R, 2 Cal. (F. B.) 293 : Bradley v. Jamepn, 1. L. R. 8 
Cal. 580: (S, 0.) 11 0. L, R, 414, But where an order is passed without jurisdiction, the High 
Coi^ may set it aside.— Crope Mohun Moulik v. TaramorU Chowdhrani, I. L. R. 6 Cal. (F. B.) 7 : 
(S. 0.) 4 C, L. R. (F. B.) : 3w : In re Krishna Mohun By sack, 1 C. L. R. 58 : Banee Madhub Ohose v, 
Wooma Nath Roy, 21 W. R. Cr. 26 : Chunder Coomar Rai v. Omesh Chunder, 22 W. R. Cr, 78 : 
Sreenath Butt v. Unnoda Churn Dutt, 23 W. R. Cr. 34 : Goshai Luchmun Pershad Poores v. Pohoop 
Narain Pooree, 24 W. R. Cr. 30 : Ahayeswari Dehhi v. Sidheswari Debi, I. L. K. 16 OaL 80 ; Anandia 

v. Carr Steph^, I. L. R. 19 Cal. 127. In the case of Kedarnath v, Rtf^hoo- 
•wM, 6 N, W. P. H. C. R. 104, it was held that the legality of an order made by a Magistrate 
und^ 8. 62 of Act XXV of 1861 might be questioned in a Civil Court. 

In the case of E, V, Ramanuja Jeeyarsvami v. V. Ramanuja Jeeyar, I. L. R. 3 Mad. 354, where 
an order was passed under s. 518 of Act X of 1872 by a Magistrate after considering various maMs- 
tenal orders, police reports, and complaints, restraining one of the parties from interfering ^th 
the management, worship or administration of the Nanguneri Matam and its appurtenimt estates, 
INNBS, J., said : “ All that the High Court can do is to see that the Magistrate had jurisdiction to 
pass the order under s. 518 (144 of the present Code). If he had, there is no power of interference. 
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It was contended there was no such emergfency as to call for an order under s. 518, and that the 
order was bad, as being not confined to one act but extended to several acts. We think we must 
take the recitals in the order itself os sufiicient to show that the Magistrate bond JUie believed from 
information before him that the danger of a disturbance through ihe action of the petitioner was 
imminent.” 

It is to be home in mind, however, that whenever it is sought to enforce orders by the inflic- 
tion of penalties, it is open to Courts to step in and see whether the orders were properly made or 
not. It is also to be borne in mind that, although the Criminal Procedure Code contains provi- 
sions for the removal of obstructions in public thoroughfares by summary proceedings before a 
Magistrate, there is nothing in these provisions which deprives a private individual of the redress 
which the law affords him under such circumstances by means of a civil mit— Hamkoonuir Singh v, 
Sahebzada Roy, I. L. R. 3 Cal. (F. B.) 20. 

Orders made under this section, it is to be observed, are not proceeedings within the meaning 
of 8. 435, infra. 

For form of Magistrate’s order to prevent obstruction, riot, etc., see Sched. V, No. 21. 


CHAPTER XII. 


145 . 


Disputes as to Immoveable Pkopeiitv. 

Whenever a District Magistrate, Snhdivisional Magistrate 


Procedure where dis- 
pute concerning land, 
drc., is likely to cause 
breach of peace. 


or 

Miioiritrate of the first class is satisfied from a ])olice 
re[)ort or other information that a dispute likely to cause 
a breach of the yieace exists concerning any tangible 
immoveable proj)erty, or the boundaries thereof, within 
the local limits of his jurisdiction he shall make an order in writing stating the 

grounds of his hein^ so satisfied, and requiring the parties concerned in such 

dispute to attend his Court, in person or by pleader, within a time to be fixed 
by such Magistrate, and to put in written statements of their respective claims 
as respects the fact of actual possession of the subject of disjiute. 

The Magistrate shall then, without reference to the merits of the claims of 

any of such parties to a ri^ht to possess the subject of 
as to posses- peruse the sbitements so put in, hear the parties, 

receive the evidence ])roduced by them respectively, 

consider the effect of such evidence, take such further evidence (if any) as he 
thinks necessary, and, if possible, decide whether any and which of the parties 
is then in such possession of the said subject. 

If the Magistrate decides that one of the ^partie'* is then in such possession 
Party in possession to ^be said subject, he shall issue an order declaring 
retain possession until such party to be entitled to retain possession thereof 
legally evicted. until evicted therefrom in due course of law, and for- 

bidding all disturbance of such po.sscs.^^ion until such eviction. 

Nothing ill this section shall ])reclude any party so required to attend from 
showing that no such dispute as aforesaid exists or has existed ; and in such case 
tile Magistrate shall cancel his said order, and all further proceedings thereon 
shall be stayed. 

While the corresponding section (530) of the former Act applied to cases where a Ma^strate 
was satisfied that “ a dispute likely to cause a breach of the peace exists concerning land or the 
boundaries of any land, or concerning any houses, water, fisheries, crops or other produce of land,” 
this section embraces a similar dispute “concerning any tangible immoveable property or the 
boundaries thereof.” Under the former Act the Magistrate was required to record a proceeding, 
stating the grounds on which he was satisfied of the likelihood of a breach of the peace and to call 
upon the parties to attend before him. The present section directs that the grounds on which the 
Magistrate is so satisfied and the requisition to the parties to attend shall be embodied in the 
same order. 

The direction in the second paragraph to the Magistrate to peruse the statements put in by the 
parties, which is more precise in the procedure laid down than in the corresponding paragraph in 
s. 530 of Act X of 1872, is new. 

The last paragraph of the section is also new. 
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Prfigidenci/^Totons*— It will be observed that Presidency Magistrates are not iiicladcd among the 
Magistrates who may act under this section. 

The object of this section is to prevent a breach of the peace by retaining in possession the 
party already there, until such time as the Civil Court can pronounce on the two conflicting claims. 
In the mofussil, when a dispute arises as to land, too freq^uent resort is had to the provisioii.s of this 
section, each party being an^cious to have an order declaring himself to bo in possession as against 
the other, so as to force him to prove his title as plaintiff in a civil suit. Before instituting 
proceedings, therefore, it is the duty of the Magistrate to satisfy himself that there is really a 
dispute likely to cause a breach of the peace. In fact, a Magistrate cannot be too careful in acting 
so as to guard agaiii.st the danger of assuming jurisdiction in cases not really contemplated by the 
section, whore the suggested apprehension is little more than colourable and made to induce the 
Court to deal with matters properly cognizable by the (hvil Courts. See In th Obhoy Chundra 
Afukerjm v. Mahomed Sabir ^ 13 C. L. R. 410 : (S. O.) I. L. R. 10 Cal. 78, Where the decree of the 
Civil Court has been passed, the right as between the litigants is decided, and there is no more 
place for a summary or<lei which proceeds, not upon title, but mere possession. Coal 
A ssocialion \ , Hem Lull 24 W. R. Cr. 17. See Rai Mohun Roy v. WUte, 10 W, R. Cr. 

24 : In re (Jobind Chandra Moitro, I. L. R. 0 Cal. 83.3 : (S. C.) 8 Cb L. R. 217. 

It is the likelihood of a breach of the peace and the necessity for immediate action which alone 
warrant acti in by the Magistrate under this section. — In re Kamun l Narain lihoojt, I, L. R. 4 
Cal, 0r»() : (S. C.) 4 C. L. R. r)51. And where there is no present dan'.;er of a breach of the peace, 
the fact that a breach of the peace is likely to take place at a future time will not iiistify a Magis- 
trate in making an order umler the section. — In re Umachurn Sanira, 7 L. R. 332; but see 
Rey. V. Moh'sh Chander Roy, 24 W. R. Cr. 07. So it is not suflicient to justify a Magistrate in 
interfering that it is probable that a breach of the peace may occur if proceedings he not taken ; 
but he must be .satisHed that there exists a dispute which is likely to indare a breach of the peace , — 
Damoodur Biddyadhar Mohapatro v. Syamaniind Dey, I. L. R. 7 Cal. 3H.3 : (S. C.) 8 C. L. R. 
514 : see the cases there cited and also the case of In re Obhoy Chan Ira Mukerjee v. Mahomed 
Sabir, 13 I. L. R. 410 : (S. C.) I. L R. 10 Cal. 78. 

The holding of an inquiry under this Chapter is a matter entirely within the discretion of tho 
Magistrate of the District or of a Division of a District, and the High Court has no authority 
to require him to proceed under this Chapter. Tho taking of security for keeping 4he peace is 
also a matter within the discretion of the Magistrate, provided he has materials upon which to 
proceed, — Kali Prosunno Roy, 23 W, R. Cr. 58. 

Procedure.— In the case of Hurendro Narain Sinyh, I. L. R. 11 Cal. 762, PriNSEP and GRANT, 
JJ., held, that, proceedings under this section should, on all points of procedure, be regaixled as 
summons cases ; and that although it is discretionary with a Magistrate to issue a summons on a 
witness in such a case yet, when any one of the parties applies at a proper time for process to 
secure the attendance of his witnesses, the Magistrate should not arbitrarily refuse his assistance ; 
but where such refusal is made, it is incumbent on the Magistiute to record his reasons for refusing. 
But it must be borne in mind thats. 350, provides that in all inauiries under this Chapter the 
evidence of each witness must be tiiken down in the writing and language of tlie Court by the 
Magistrate, or in his presence and hearing, and under his personal direction and superintendeno.e, 
and signed by the Magistrate. Section 355, poet, deals with the manner in which the evidence in 
summons cases must be taken. 

Jurisdiction, — It was lield that a Bench of Magistrates had no power to deal with cases coming 
under s. 530 of Act X of 1872, — Sulfer addin v. Ibrahim, I. L. R. 3 Cal. 754. Now, by s, 1^ 
supra, it is provided that the Local Government may invest a Bench of Magistmtes with any of 
the powers conferred or conferrible by or under this Code on a Magistrate of the first, second, or 
thinl class, and direct it to exercise such powers in such cases or such classes of cases only, and 
within such local limits, as the Local Government thinks fit ; and except as otherwise provided 
by any order of the Local Government, every such Bench shall have the powers conferred by this 
Code on a Magistrate of the highest class to which any of its members who is present taking part 
in the proceedings as a member of tho Bench belongs, ami, as far as possible, shall, for the purposes 
of this Code, be deemed a Magistrate of the first class. 

It has been held, in many cases, that the grounds for tho Magistrate’s belief as to the existence 
of the likelihood j)f a brca(!h of the peace must be recorded. — In re Kumund Narain Bhoop, 
L L. R. 4 Cal. 6.30 : (S. C.) 3 C. L. R. 5.31; and that, unless the proceedings recorded by the 
Magistrate under this section are based upon materials which disclose sufficient ground for con- 
sidering that a breach of the peace is imminent, the order calling upon the parties attend in 
Court may be set aside as without j^urisdiction.—C^wnd^r Madhu^ Chose v. Juggal Chunder Sen 
4 C. L. R. 483: Badhu v. Emp,, Punjab Rec., 1^-5, p. 17: Sheikh Munglo v. Iturga Narain 
Nag, 25 W. R. Cr. 74. In the last mentioned ca.so, the Court dissented from the decision in the 
case of Ooar Mohan Mahjee v. Dolub Mahjee, 22 W, R. Cr. 81, where it was laid down that 
when a person summoned to answer to a charge of criminal trespass appeared and filed a written 
stotement, and the Magistrate proceeded accordingly without recording a proceeding under s. 

^ of 1872, the irregularity was covered by s. 283 (s. 5.37 of this Act), the rule therein 
laid down being intended to extend to all proceedings before a Magistrate. See In re Kishoree 
Mohan Roy, 19 W. I{. Cr. 10 : Raja Ran Bahadur v. Ranee TUessuree Koer, 22 W, R, 79. 

It seems now from the case of Ooluck Chundra Pal v. Kali Charan He, I. L. R. 13 Cal. 175, that 
a reference by a Magistrate to a police report which sets out the probability of a breach of the 
peace is a suflicient statement of tho reasons for the Magistrate being satisfied of the existence of 
a dispute likely to cause a breach of the peace within the meaning of this section. 

While, in the case of Harvey v. Brice, 4 W. R. 26, it was held that the omission on the part of 
a M igistrate to record a proceeding in a case of disputed possession of land was not a mere infor- 
mality in procedure, but rendered th<' whole of his procoenings illegal, in another case, under the 
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Code of I86fl, it was conrfdered that the omission to record a preliminary order siting the 
Magistrate was satisfied that a dispute likely to induce a breach of the peace exist^, did not 
invalidate an order passed, unless it could be shown that the party was not prejudiced by the 
omission.— Afod, AT. c. Pro. 9fA August 1870; TFsir, p. 26. So, where a Magistrate had the report 
of a Police-officer before him, it was held that the omission to record a proceeding, though a 
technical irregularity, was not sufficient to warrant interference with his final order. — In re 
Mussamut Zuhoorun, 2 Wyra. Or. Rnl., I. The later cases, however, quoted below seem to show 
that the omission is not a mere technical in’egularity. 

'When the contending parties are admittedly in joint possession of disputed lands^ft was held, 
under the former Code, that the Magistrate has no jurisdiction to determine whether one of them 
might make use of the land in such a manner as to cause annoyance to the other.— /n re Rajkoomar 
JSingh, 2 0. L. R. 62. 

Tangible Immoveable Property ^ — Section 630 of Act X of 1872 was held not to refer to a 
dispute as to the right to collect the rents of a joint undivided estate in a certain proportion. — 
Mamrunjinee Doeeee v. Gooroodaee Roy^ 18 W. R. Or. 36 ; see Beni Narain v. Acharj Nathj I. L. R. 
6 All. 607 ; nor to disputes as to what collections one of the parties has made, and what rents he is 
entitled to collect un^r a decvoie,— Puddomonee Dmsee v. Juggoduwdm Doeseer 25 W, R. Or. 2. 
8o a dispute between a zemindar and his lessee as to the right to receive rent was held by the 
Madras High Court not to be within the meaning of s. 530.— Ttfad. H, C. Pro.r ll^^t February^ 1873 ; 
Weir^ p. 27. It was, however, held in Sutherland v. Crowdy^ 18 W. R. Cv. 11 : (S. C.) 9. B. L. R.> 
229 : HudraJc Narain Singh v, Luchmi Bux Roy^ 5 C. L. R, 287 (followed in Narain Das v. Emp.f 
Punjab Rec., 1884, p. 35) and other cases, that the right to collect rents from ryots did come within 
the purview of s. 530 of Act X of 1872. The present section, as already pointed out, deals not with 
disputes “ concerning any land or the boundaries of any laud or concerning any houses, water, fish- 
eries, crops or other produce of land,” but only with disputes “ concerning any tangible immove- 
able property or the boundaries thereof,” and it has been held that a dispute as to tlie l ights to col- 
lect rents is a dispute concerning tangible immoveable property within tne meaning of this section. 
— Pramaiha Bhusana Roy v. Doorga Churn Bhuttacharjee^ I. L. R. 11 Cal. 413L R,mn€t8ami v. Dana^ 
koii Ammalf I. L. R. 12 Mad. 88 : In re Sarhananda BasUy I. L. R. 15 Cal. 527; Abayeswari Debi 

V. Shidhesaari Debi^ I. L. R. 16 Cal. 513. In the case of Pramatha Bhusana Roy v, Doorga Churn 
Bhuttacharjjfiey I. ll R. 11 Cal. 413, an opinion was expressed that a dispute as to a Jultur or right 
of fishery was not a dispute concerning tangible immoveable property ; and in the case of Krishna 
Dhone Dutt v. I'roilaJcia Nath Biswas^ I. L. R. 12 Cal. 539, it was actually held that it was not 
such a dispute. It was also held in Anund Moyi Dabia v. Shurnomoyiy I. L. R. 13 Cal, 179 that a 
julkur is not ‘ tangible immoveable property.’ 

Contents of Order. ~-T\ie order as to the grounds on which the Magistrate is satisfied as to the 
likelihood of a breach of the peace, prescribed by this section, should plainly state the grounds 
of the Magistrate’s being satisfied that a dispute likely to induce a breach of the peace exists con- 
cerning certain specified land within his jurisdiction. Information mu&t be referred to, and facts 
must be stated, by the Magistrate as facts believed by him to exist, such as to afford on the face 
of the roobokaree rational grounds for the belief that a dispute likely to induce a breach of the 
peace existed with regard to certain specified property. In arriving at an opinion with regard to 
the facts which the Magistrate gives as the ground of his belief, he must form his judgment by the 
exercise of a judicial discretion upon some sort of material*. The Code does not limit those 
materials to evidence given on oath, excepting that they must appear to be materials such as would 
justify a judicial officer in relying upon them. Unless the Magistrate is in a position in this way 
to present clear and rational grounds capable of being estimated according to their merits, on the 
mere statement of them he has no legal foundation on which to base his investigation inter %)artes 
relative to possession— Jn re Kishoree Mohun Roy^ 19 W. R. Cr. 10 ; see In re*Sabhee Singh, 6 W. 
11. 60 ; Deioan Elahee Newoz Khan v. Jukrarvnnissa, 5 W. R. Cr. 14 : (S. C.) 1 Wym, Cr. Rul., 17. 

In the case of Sisseshur Narain Mahtah, Petitioner/ 8 W. R. Cr. 83, distinguishing Amrii 
Nath Jha v. Ahmed Reza, 6 W. R, Cr. 61, it was considered that the provisions of this section had 
been substantially complied with when the Magistrate stated that there was along standing dispute 
which was likely to induce a breach of the peace and recorded that, in his opinion, the only way 
of bringing that dispute to a satisfactory settlement was by proceeding under the section. See also 
Duriao Singh r. Uma Proshad, 24 W. R, Cr. 16. 

In the case of Oobind Ghunder Moitra v. Abdool Sayad, I. L. R. 6 Cal. 835 : (S. C.) 8 C. L. R. 
217, the proceeding recorded by a Deputy Magistrate ciid not set forth in express language that he 
was satisfied that a dispute likely to create a breach of the peace existed in respect of the land in 
question between A on the one hand and B and G on the other ; nor did it set forth the grounds 
upon which he was satisfied that such a dispute existed. It was held, that the proceemng was 
defective. In the proceeding it appeared that the Mamstrate referred to a police report ; but 
although it was held that the report might be token to 1^ incoiporated by reference, it was not 
sufficient to justify the order, oee the remarks of Field, J., in that case. 

In a siihseqiient case, however, where the Magistrate recorded the following words — “ whereas 
from the police report a breach of the peace is probable”— ttie High Court, altnou^ it considered 
the recoi*d of the grounds for the proceeaxng was unsatisfactory, yet, inasmuch as the police report, 
which was held to be incorporated, showed grounds for apprehending a breach of the peace, held 
that the final order declaring one party in possession was not defective , — In re Kali Kristo ThaJkur. 
1. L. R. 7 Cal. 46 : (S. G.) 8 G, L. R. 245. See Goluck Chandra Pal v. Kali Charan De, I. li. R. 13 
Cal. 176. 

A Magistrate cannot proceed under this section in a case of a dispute arising out of a right of 
succession to a muth and its appurtenances, but should apply to the Judge, under the provisions of 
Act XIX of 1841, to appoint a curator or make some order with regam to the property till the 
i^ht of sucoession is determined.— v. Sreeputt Giri Gossain, 2 B. D, R, Ap. Cr. 27 : (S, C.) 11 

W . R. Or. 23. 
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Where the rights of parties have been already determined in a civil suit— J8a< Mohun Roy v. 
ITtw, 16 W. B. Or. 24 ; or even in rejdstration proceeding's — Qohind Chundra Moitra v. Abaoul 
Sayady 1. L. R. 6 Oal. 835 ; (S. 0.) 8 C. L. R. 217, if a breach of the peace is still imminent, the 
Magistrate should bind over the parties to keep the peace. 

Report or other Information, — Under this section, as under the Explan ition to s. of Act 
X of 1872, the Magistrate may satisfy himself from a “ police report or other information;” but 
under the latter section it *ras held that the written report of an ameen, who had been deputed to 
hold a local inquiry, was not sufficient by itself to justify proceedings under the section. — Reg, v. 
Soumber Ahir^ 20 W. R. Or. 57. Where, however, a Magistrate based his proceedings on the 
report of the Police, which did not show that there was any collection of men on the part of the 
^posite party, the proceedings were quashed. — Puddomonee Doseee v. Jugodumba Dosseoy 25 W. R. 

In deciding a dispute as to a right of water, as distinguished from a right of fishery, the M^is' 
trate must follow the procedure required by this Chapter. See Reg, v. Ramnathy 7 W. R. Or. 

When a Magistrate has taken any evidence, he is not justified in refusing to proceed with the 
case, because the parties neglect to file written statements on the day fixed for filing the statement. 
— In re Ooluck Chunder Myteey 11 W. R. Or. 9. 

The Magistrate should be careful not to interfere in cases which are of a purely civil nature. — 
Mad, H, G, Pro,y 4tth January and 15^A May 1869 ; TTefr, p. 26. 

Possession, — As to what is actual possession, there was some conflict of authority under the 
former Code. 

In the case of Hardk Narain Singh v. Luchmi Bux Roy^ 5 C. L. R. 287, it was held, that a. 630 
of Act X of 1872 contemplated disputes between owners as well as occupiers. Jackson, J., said : — 
“ It seems to me clear that when a zemindar has lot his lands or portion of them in farm, he, his 
farmers, and the occupying ryots are all in their degree concerned in any dispute as to possessic/n 
which may arise, and that they may and ought to be respectively maintained in possession of the in- 
terests which they severally en]oyf'— Sutherland v. Crowdy^ 18 W. R. Cr. 11. “ There may be cases,” 
said Couch, C. J., “ in which a person would properly be said to be in possession, slthough there was 
no bodily possession by him. There is the case of a servant being in possession, and i^may be said 
that when the servant is in possession, it is the possession of the master. So also if an occupier 
is paying rent, that is the possession of the landlord to whom he pays the rent. For some purposes 
the occupier has a possession ; he has a possession which would enable him to bring a suit against a 
person who wrongfully disturbed him in his occupation ; but still his possession is the possession of 
him by whose permission, either given by a lease or any other mode of letting, he holds the land and 
to whom he pays the rent.” See In re JUhahan v. Bansrup Dhobiy 6 C. L. R. 193, where it was held 
that it was improper to make an order against one who was acting merely as the servant of another 
who claimed to be in possession, unless that other person were made a party to the proceedings. In a 
recent c^e it was decided that, in a dispute between two rival zemindars, constructive possession 
through intermediate holders, ticcadars, to whom the ryots paid their rents, was not such posses- 
sion 08 could be dealt with under s. 530 of Act X of 1872.— v. Thacoor Dyal SinOy I. L. 
R. 3 Cal. 320. There Ainslie, J., said ; — “ No doubt it has been held that questions between 
zemindars as to the right of collecting rent directly from the ryots may be considered by Mans- 
trates, and that this right of so collecting rent is in fact posssession within the meaning of s. 630; but 
that does not apply vmere there is an intermediate holder who admittedly receives rents from the 
royts” (p. 321). See, however, the remarks made by MoDonbll, J. in Harak Narain Singh v. Luchmi 
Bax Royy 6 C. L. R. 287, p. 290. See also the case of Nobin Chunder Coondoo v. Jogendro Nath 
BhuttaoharjeSy 25 W. R. Cr. 18, where it was held that a Magistrate had power to determine ques- 
tions of contest^ possession between parties who were not in immediate possession of the land in 
dispute, but claimed to collect rent froftn tenants who actually occupied it. See also Mad, H, C, 
Pro,y IMh July 1868: Weiry p. 26, where it was laid down that constructive possession through 
tenants was not actual possession for the purposes of the section. 

Again, it has been held, that the possession in regard to which the Magistrate’s jurisdiction 
should be exercisoxi mu.st be of a real and tangible character. When a party ^iras, pnder a docu-^ 
ment or agreement, the right of doing certain things over a large extent of territory, the perform- 
ance of acts under such alleged right in one portion of the ground over which the right extends, 
although it may be goorl and sufficient for the purpose of keeping alive that right so as to be an answer 
to the plea of limitation raised in a civil suit, is not of itself a sufficient possession on which a Magis- 
trate’s order under this section may be based for the purpose of forbidding in a distant locality acts 
not necessarily in conflict with such possession, though at variance with the right.— Nath 
Chatterjee v. The Bengal Coal Go, 23 W. R. Cr. 45. 

The possession given by an ameen in a hutwara is simply one of ownership and not of occu- 
pancy, and cannot, therefore, in procee lings under this section, be held to oust tmants occupyii^ 
land previous to such delivery of possession. — Mackenzie v, Shere Bahdoor Sahiy I. L. B. 4 Cal. 37». 
See In re Juggodesharyy 3 C. L. R. 94. 


JLl may be followed. See In re O 

Notice , — The mere service of a 
suit his employer, or act under his 

M M s a . T*V ^ __ ■ 


a notice upon a mofussil naib, who takes no steps what^er to con- 
is directions, is not such a notice as is contemplated by this section. 

I Jlntt 17 W "R. rit* Q 


A nun^ Chundra Sircar y 18 W. R. Or. 6 : (8. O.) 9 B. L. R. Appx. 39. J 
iaw which enforces the serving of notice upon all the co-sharers in an 
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shape or other, form the subject of litipfation under this section. — Ibid, The Court held there, 
that it was not necessary to give notice to co-proprietoi-s not concerned in the dispute. No order 
should bo made against one who is acting as the servant of another person who claims to have 
possession of the land, unless that other person is made a party to the proceedings, and, cl fortiori^ 
it is improper to decide the matter in the absence both of the master and servant.—Zw re Jitba- 
han v. Bansrup Dhobi ^ 6 C. L. K. 193. 

The notice must be a specific notice to the individuals interested in the dispute in consequence 
of which the proceedings have arisen, and not a general citation to the public.— /w re Rajah Ku- 
nund Narain Bhoop, I. L. R. 4 Cal. 650 : (S.C.) 3 O. L. R. 551 : In re Nobokishore Churicerbuiiy ^ 

7 0. L. R. 291. See boduck Chundra Pal v. Kali Charan De^ I. L. R. 13 Cal. 175. 

Intervenor8.~li\\Q\'Qi is no provision in the Code by which an intervenor can come in and claim 
posses-sioii of the property which is already the subject of proceedings under this section. — In re 
Rajah Kunnnd Narain. Bhoop, I. L. R. 4 Cal. 650 ; (S. C.) 3 C. L. R. 551. But a Magistrate who 
has decided the question of possession is justified in preventing another person from entering upon 
the land.— Queen v. Saadut Khan, 3 W. R., Cr. 19. 

Factum of Posees^ion. — Under the former Act, the possession regarding which parties were 
required to give proof, relating to a dispute as to land in respect of which a breach of the peace 
was apprehended, it was iudd, was possession at the time when the proceedings were institute<l by 
the Maudstrate, and not possession at the time the Magistrate came to his decision.— /w re Pir- 
ihiram Chowdhnj liai Bahadoor, 20 W. R. Cr. 51 : Rakhal Dose Singh v. Rajah Sheo Persad Singh, 24 
W. R. Cr. 73. And this section seems by the use of the word “ then ” in the last lino of the second 
paragraph to point specifi(;al y to the time when the Magistrate comes to a decision in the matter, as 
the time with reference to which the fact of possession must be determined. The matter is now, 
however, concluded by aiithority, for, in the case of Ambler Pnshong, I. L. R. 11 Cal. 365. 
Tottenham and Ghosk, .JJ., held, that, under this section, the Magistiate has to find which of 
the parties is in possession of the subject-matter of the dispute at the time when he is inquiring 
into the matter, which time in contemplation of the law is practically identical with the time of the 
institution of the proceedings, and not at any time previous thereto, and he has no concern as to 
how the party in actual possession obtained possession, but has only to p.iss an onler retaining him 
in posscssior^. The section, it was said, did not contemplate any change of possession pending the 
proceedings. That case was referred to and apparently followed in the CAse of Krishna Dhone Dutt 
V. TroiloMiia Nath Butinas, I. L. R. 12 Cal. 539. There a petition was, on the 17th August, present- 
ed to the Magistrate, alleging that a breach of the peace was imminent in respect of a certain area 
of 105 bigahs forming a part of a large julkur called Narainpur Julkur, which was admittedly in 
the possession of certain persons who held under the petitioners. In that petition it was alleged that 
the respondents had ex(;avated a khal or canal leading to the julkur, with the object of drawing otf 
and catching the fish of the julkur. On the 23rd August, the embankment was cut by the respon- 
dents so as to etfect a junction between the khal and the julkur, and on the 24th August the Magis- 
ti*ate made an order in writing, under s. 145 of the Code of Criminal Procedure, (Milling upon the 
parties concerned to put iu written statements of their respective claims as regards possession of the 
105 bigahs which formed the subject of dispute. On the 17th November the Joint-Magistmte dis- 
posed of the matter in this way ; He held that, as regards the 10.5 bigahs, no one was in possession 
on the 24th August, the date on which the Magistrate’s order was made, and he accordingly attach- 
ed so much of julkur, but he found that the respondents having cut the embanttment on the 23rd 
were in possession of that cutting on the 24th, and he, therefore, ordered them to be retained in pos- 
session of that cutting, till ousted by a decree of a Civil Court. It was held by the High Court that 
the inquiry in such cases should bo directed to the question as to which party was in possession of 
the subject of dispute before any proceedings with Court had been tiken in the matter, rhe judg- 
ment in the case is less precise than that in the case of Ambler v. Pushong, which was followed in 
the case of Chwnder Koomar Poddar v. Chundra Kanta (ih>se, I. L. R. 12 Cal. 521, but it was not 
apparently intended to lay down any ditferont time with reference to which the inquiry as to pos- 
session should be. See In re Prithuram Chowdhry, 20 W. R. Cr. 5 ; and a Full Bench Ruling of the 
Madras High Court, Weir, 2nd Edn., p. 437. The case of In re Mohesh Chunder Khan, I. L. R. 4 
Cal. 417, is hardly reconcilable with these cases. 

Where the projperty in dispute was forest land the nght to possession of which was exercised 
by cutting timber from time, to time the Magistrate found that the men of the 1st party had been 
driven away by the men of the 2nd party and had been unable to enter the forest and remove 
timber alleged to have been cut by them, and that this happened before the time of the initial pro- 
ceedings and continued up to the date of hearing, and he came to the conclusion that the possession 
of the second party who had been able to remove the timber cut had been established. The High 
Court held that having regard to the nature of the dispute these facts did not constitute legal 
possession of the 2nd party at the time the proceedings were instituted. It pointed out that having 
regard to the mode in which possession might be exercised over property such as that in dispute, it 
was necessary in order to find which party was in possession when the proceedings were instituted, 
to inquire which party was in undisturbecT possession by felling timber and removing the same with- 
out objection on the occasion immediately proceeding the occasion on which the dispute arose, and 
that whoever should be found to have been in possession on that occasion should be presume(l to 
have been in possession M'hen the proceedings commence l.—Zapa^ Kissore v. Ashanullah, I. L. R. 16 
Cal. 281. 

The decisions of the Bombay and Allahabad High Courts seem to be in aocord with the 
recent decisions in Calcutti.— /n re Huchapa, I. L. B. 15 Bom. 152 : In re Jai Lai, 1. L. R. 13 
All. 362. 

A Magistrate’s finding as to the point of actual possession under this section is conclusive in a 
civil suit. — Liliu bin Raghuahet v. Annaji Paraahram, I. L. R. 5 Bom. 387. 
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The Magistrate should inquire into the fact of possession only and decide accordingly. There- 
fore, where a Magistrate awarded absolute possession to a claimant who admitted that the 
defendant was in possession, and who only claimed a right of way over the land, his or<ier was 
quashed.— v. Sagar Mahomed^ 1 W. K. Or. 25. See In re Juggodeehary^ 3 0. L. R. 94. 

Where each of two parties claimed the same share of certain property as a whole estate, neither 
of them alleging that the other was joint with him in any way, and the Magistrate, without refer- 
ence to the right of possession, went into the qiit'stion of who was in possession, and maintained the 
possession of the party found in possession, the High Court declined to interfere. — Byjnath Sahoo 
V. Rugoonath Pershadj 25 W. R. Or. 16. 


Where a decree has been passed by a Civil Court, determining the rights of the parties to a suit 
to disputed land, it is a Magisti ate’s duty to uphold that decree, and he cannot, as between such 
parties, proceed under this section to decide afresh the question of possession. — In re Bholanath 
Ghose^ 7 O. L. R. 516 : Rai Mohun Roy v. Wisey 16 W. R. Or. ‘24 : Ruveegnuge Coal Aeeociation v. 
Hem Lall Ghalwaly 24 W. R. Or. 17. So in the case of Shamn Soondery Debia v. Jardine Skinner <Cr 
Co.y 6 W. R. Or. 10, it was held, that a Magistrate ought not to interfere under this section with the 
execution of a decree of a Civil Court,. It called upon to interfere at all, where a breach of tho 
peace is apprehended, he should maintain in possession the person who has been actually put in 
possession by the decree of the Civil Court, for lie is bound to maintain the party in possession who 
has obtained a decree from a Civil Court, and has no power to institute proceedings regarding tho 
land covered by it. — Rai Mohun Hoy v. IViee, 16 W. R. Cr. 24. 

It would seem that in the absence of any other evidence of .possession a Magistrate would be 
justihed in finding possession to bo with a person to whom symbolical possession has been shown to 
have been given in execution of a decree, although slight evidence would be sutheient to rebut 
such evidence of possession. — Rf^'a Babu v. Muddun Mohun Lally I. L. R. 14 Cal. 169. In In re 
Chiitrapul Singhy 5 C. L. R. 2(X), symbolical possession having been given of a mouzah, to which a 
haut appertained, which was sold in execution of a decree, the ju Iginent-flebtor refused to give up 
actual p 08 se.ssion of the haut, maintaininting that it was debutter property, of which he was the 
shebait. A breach of the peace being imminent, proceedings were taken under s. 5^10 of Act X of 
1872, and the Magistrate, hnding that the judgment-debtor was in actual possession of the haut, 
made an order maintaining him in such possession. The High Court held, that the Magistrate had 
no power to ma ^e the order, but was bound to see that the possession as given by thfe Civil Court 
was maintained, leaving it to the debtor to substantiate his claim in a Civil Court. 

In the case of S&ikh Munglo v. Doorga Narain Nagy 25 W. R. Cr. 47, it was said, that although 
symbolical possession is not entitled to weight as against a party proved to be in possession, yet, in 
the absence of evidence, it is in itself deserving to be taken into consideration. 


When the rights of the parties have been determined in a civil suit, there is no longer a dispute 
within tho moaning of s. 5,‘1(), and it was held, that the proper course for a Magi.strate to porsue, if 
tho defeat ‘d party did any act which might prob.ibIy occasion a breach of the peace, was to take 
action under s. 491 (corresponding with s. 107 of the Code), and require from such party security to 
keep the peace.— -/« r<9 f/ob. wd Chuutler MoitrUy I. L. R. 6 Cal. tvl5 : (S. C.) 8 C. L, R, 217, per 
Fiisld, J. See Rai Mohun Roy v. Wieey 16 W. K. Cr. 24. In the foiiner case, certain reLdstiation 
proceedings in which the question of possession had been decided, were pending, and proceedings were 
taken under this section. Pontifkx, J., said: — “In my opinion the fact that these registration 
proceedings were pending at tho time the application was made for interference under tho Criminal 
Proceilure Code sliould have made the Deputy Magistrate extremely careful not to make any order 
as to possession under s. 530 (145), unless he was quite satisfied that the bowl Jide dispute existe^l, 
and that a breach of the peace was imminent. ... It would have been quite sutheient if he thought 

a breach of the peace was imminent to bind over tho leading rvots on either side It was 

never intended that the provisions of s. 5JK) (145) should be used for the purpose of avoiding a deci- 
sion so recently arrived at after a full ^ial.” On the same point, Field, J,, who referred to the 
case of Rai Mohun Roy v. WieCy 16 W. R. Cr. 24, remarked : — “ When tho rights of the parties 
have been determined, there is no longer a dispute within the meaning of tho section ; and the 
proper course for a Magistimte to pursue, if the defeated party does any act that may probably 
occasion a breach of the peace, is to acquire from such person security to keep the peace.” 

In the case of Roy Mohun Roy v. Wise, 16 W. K. Cr. 24, it was decided that when a decree 
had been passed by a Civil Court regarding land in dispute, it was the duty of the Magistrate to 
maintain it, and that he hatl no power again to institute proceedings regarding such land under 
this section of the Criminal Procedure Code. In the case of Nobin Chunder Koondoo v. Jogendra- 
nath Butlacharjeey 25 W. R. Cr. 18, on the other hand, it was laid down, that the mere aelivei'y 
over of land to a purchaser at an execution-sale by the Civil Court peon did not take away the power 
of a Magistrate to inquire into the question of possession ; but in the case ot Chutraput Singh, 
5 C. L. R. 200, the Court refused to follow that case, which seems to be against the weight of 
authority. 

In a recent case it was held, that a Criminal Court ought not to interfere in cases where a 
purchaser under a decree is resisted in getting actual possession of the property which he has bought, 
the pro(?edure to be adopted in -uch cases, it was said, being that provided ^ Chap. XIX of the 
Civil Procedure Code (Act XIV of 1882). — Prayag Singh v. Fuzool Hoossin, 6 0. L. R. 206. 

Evidence. — In determining the question of actual possession, it is necessary that evidence should 
be taken upon oath. — Queen v. Kali Churn Shah, 7 B. L. R. 3^, A police report is not in itself 
evidence that a dispute likely to induce a breach of the peace exists {In the matter of Bhadreewari 
Chowdhraniy 7 B. L. R. 329), although it may be sufficient to justify the Magistrate taking action. 
The Magistrate must come to a judicial decision on the question, and for that purpose examine the 
witnesses tendei'ed by the parties. — Mussamut Anuruiee Kooer v. Ranee Soonaet Kooer, 9 W. 

Or. 64. 
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A Mapfistrate is empowered by a. 540, infra^ to summon witnesses in cases under this section. 
See Shama Sanker Mozoomdar v. Banee Anunddmoyee Dasaya^ 18 W. R. Cr, 64. 

An order for possession passed by a Magistrate on a persnal of evidence recorded by another 
Magistrate was held, under the former Code, to be illegal.— ATo/f. C, Pro,y 36/A November 1875 ; 
Weir^ p. 26. See Ouruchurn Sen v. Kali Nath Dasa Biswas^ 23 W. B. Or. 02. These cases turned 
upon tne wording of the Explanation to s. 530, which has not been repeated in this Code. It would 
soera that, under a. 350, infra, an order might be passed under this section upon evidence recoixied 
by another Magistrate. But a Magistrate must decide the fact of possession on evidence, and not 
according to the result of a local inquiry made under s. 148, unless the parties had consented to be 
bound thereby. — In re Baikunt Kumar, 3 C. L. R. 134. 

Title^ — In trying a case under this section a Magistrate may discuss the question of title if in 
his opinion it was material upon the question of possession, and the mere fact that he may have 
c msidered the question of title will not invalidate his decision on the point of possession, provided 
that there was evidence before him as to who was in possession. — Raja Bobu v. Muddun Mohun Lai, 
I. L. R. 14 Cal. 169. See Reid v. Richardson, T. L. R. 14 Cal., p. 363. 

In a case of disputed possession, it was held, that the Magistrate was wrong in not recording a 
sufficient proceeding showing the grounds upon which ho was satisfied that the dispute was one 
likely to lead to a breach of the peace, and that if the parties consented to waive that point by con- 
senting to go into the whole question, the Magistrate was wrong in taking the title of one person 
as primd facie evidence of his possession, and throwing the onus on the other and precluding the 
other from proving his title. — Amrithnath Jha v. Ahmed Reza, 6 W. R. Cr. 61. 

Where there has been substantial evidence of xmssession or a conflict of evidence on that ques- 
tion, the Magistrate is justified in looking to the evidence of title in combination with the evidence 
of possession.— /a re Kali Kristo Thakur, I. L. R. 7 Cal. 45 : (S. C.) SC L. R. 244. See Qoluck 
Chandra Pal v. Kali Churn De, I. L. R. 13 Cal. 175. 

Where two investigations w'ere before a Magistrate, who, afte * deciding one of the cases, re- 
marked in the other, that, because the lands adjoined, he had taken the evidence in the tw’o cases 
together, and found it unnecessary to continue the inquiry further, it was held that the mrties 
kept out of possession were entitled to a full inquiry. — Wafi^on v. Ranee Snrnomoyee, 8 W. K. Cr, 
63. But in the case of Azhn Mollah v. Sutoo Pnramnnick, 10 C. L. R. 623, where there was a dis- 
pute as to the possession of 109 plots, all covered by the same state of circumstances, proceedings 
under the section were instituted in respect of all the 109 plots, but the Magistiate, after taking 
evidence in respect of 12 only, made an order, directing one party to be kept in possession of all 
the plots. It was objected that the Magistrate ought not to have included the 109 plots in one 
proceeding, and fui-thor. that evidence should have been taken in respect of each plot. The High 
lyourt, however, declined to interfere, being of opinion that, under the circumstances, the Magis- 
trate had exercised a wise discretion in acting as he did. 

In another case in which one party (thirty-nine in number, claimed to be tenants of 708 bigahs 
of land belonging to T, and the members of the other party (seventeen in number) claimed to hold the 
same land in separate parcels as their maurasi jote, the Magistrate tried the question of possess on 
as between the two parties in one case, notwithstanding the protests of the maurasi claimants to this 
mode of procedure and decided that possession w'as with the party of thir y-nine directing that 
they as a body should remain in posses'^ion until ousted by the order of tne Civil Court. The 
High Court on revision held that the course pursued by the Magistrate was prejudicial to the case 
of the maurasi claimants, and that the form of the oraer was open to the objection that it would 
render it necessary for the parties out of possession to make all the parties declared to be in posses- 
sion defendants in any civil suits brought to recover possession of the Kulvliul Singh v, Uma 

Singh, I. L. R. 15 Cal. 31. 

The grant of a certificate under Act XXVII of 1860 is not proof of possession, nor does it 
entitle the holder to be put into possession of any property of a deceased person. — Mtutsamut Anu- 
ragee Koowar v. Ramruchya Doss, 25 W. R. Cr. lo : Queen yf Sreeputt Oiri Qossain, 11 W. R. ^ : 
(S. C.) 2 B. L. R. Ap. Cr. 27. 

Orders as to Possession.— It was doubted whether an order under s. 530 of Act X of 1872 could 
be directed to others than the unsuccessful party to the proceedings under the section ; or w hether 
such an order could properly be directed to the public at largo.— re Nobo Kishore Chuckerbuttu, 
7 C. L. R. 291. 

A Magistrate has no authority to restore to possession a person alleged to have been illegally 
dispossessed. All that he can do in a dispute likely to lead to a breach of the peace is to follow the 
course prescribed by this section, and after inquiry declare the party w'hom he finds in actual 
possession entitled to retain possession until ousted by due course of law, and forbid all disturbance 
of such possession in the meantime.— DoobpAiy. Luchmonee Dabea, W. R. Cr. Sup. Vol. 
5. See, however, s. 522, infra, which is as follows;—** Whenever a person is convicted of an offence 
attended by criminal force, and it appears to the Court that by such force any person has been 
dispossessed of any immoveable property, the Court may, if it thinks fit, order such person to be 
restored to the possession of the same ; no such order snail prejudice any right or interest to or in 
such immoveable property which any person may be able to establish by civil suit.” See Specific 
ReUef Act. I of 1877, s. 9. .7 

In a dispute as to a right of way, the Magistrate should decide whether the complainant has 
been in use and occupation of the road, and, it so, for how long, and if he finds him to be in posses- 
sion, should retain them in it, leaving the owner of the land to refer the question of right to the 
easement to the Civil Court. He should not decide against the complainant, because he may have 
another right of way leading to the same place.— v. Toylukonath Sircar, 2 W. R. Or. 

A Magistrate cannot order that a person be kept in possession until he has reaped the crop 
standing on the ground, and then order that he shall give it away to another.— Runtoari Lull Misser 
V. RajaBadha Per shad Singh, 1 C* L. B. 136. 
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So a Magistrate who has found one party to be in possession has no power to rive the qppoffite 
party found not to be in possession permission to cultivate the disputed land pending the oecision 
of a possessory action. — Shib Churn Chuckerhutty v. Ishm Chunder Ghuckerbutty, 10 W. R. Or, 27. 

Any order under this section is of course binding only on the actual parties in the case before 
the Maristrate. So that, in a dispute between A and B and his tenants, where A was by an order 
declared to be in jK)sse8sion, subsequent tenants of B could not be criminally punished for disobey- 
ing the order. — In the matter of uopal Burnawar^ 3 B. L. R. Ap, Or. 13. See In re Nobo Kishor^ 
Chuckerhutty^ 7 O. L. R. 291. 

Any order under this section ceases to have any effect when the party aggrieved by it obtains 
an order from the Civil Court declaring his rights as against such order,— Bajcoomar Singh, Peti- 
tioner, 2 C. L. R. 62. 

A suit by any person bound by an order under s. 145 to recover possession of the property 
covered by the order must, under Art. 47 of the Limitation Act, XV of 1877, be brought within three 
years from the date of the final order in the cme.—Bolai Chand Ghosal v. Samiruddin, I. L. R. 19 
Cal. &46. 

On the death of one of the persons concerned in proceedings under this section, the Magistrate 
ought to postpone the proceedings and make his representative a party. Where, however, a party 
died just before the proceedings terminated in favour of him and another person, it was held that, 
inasmuch as the death had prejudiced no one, the order made was not bad. — In re SreemuUy Ranee 
Anundomoyee Dabee v. Luchmun Pershad Gogo, 2 C. L. R. 264. 

A Magistrate, who finds an order of his predecessor with regard to the possession of certain 
land has not been complied with, should maintain the possession which ho finds, oven if it is incon- 
sistent with his predecessor’s order, and should not take any steps in the matter unless some one 
actually in possession and guai*anteed possession by the order comes to complain to him that his 
possession is threatened, or that he has been forcibly turned out, and asks in pursuance of the order 
to be maintained in possession. — Queen v. Protab Chandra Barooah, 21 W. R. Or. 2, 

Costs,— ^iee the provisions of s. 148. 

Revision by High Court, — Ordinarily where a Magistrate has decided on the evidence in favour 
of one party as being in possession of the disputed land, the High Court will not go into the evi- 
dence. — Bharut Chunder Bose v. Dwarkanath Chowdhry, 15 W. R. Cr. ^ ; but in lome cases, aer 
whore an improper use is attempted to be made of s. 145, the Court will, as in the case of Reid v, 
Richardson, I. L R. 14 Cal. 361, review the whole of the evidence with a view to put itself in 
possession of all the facts. 

Proceedings under this section are judicial proceedings ; see s. 4 {d), supra : Reg, v. BtUoram, 
.3 Wym. Cr. Rul. 37. 

But an order by a Magistrate, under s. 518 of Act X of 1872 (s. 144 of this Code) upon informa- 
tion, and without any formal inquiry or taking of evidence, prohibiting a person from re-opening 
a haut, was held not to bo a ‘ judicial proceeding,’ and therefore could not be dealt with under 
s. 297 of Act X of 1872. — Bholanath Bose v. Komurwidin, 20 W. R. Or. 53 ; Arzanoollah v. Nazir 
MtUlick, 21 W. R. Cr. 22. 

For form of Magistrate’s order declaring a party entitled to possession of land, &c., in dispute, 
see Sched. V, No. 22, 

146 . If the Magistrate decides that none of the parties is then in such 

possession, or is unable to satisfy himself as to which 
of them is then in such possession, of the subject of 
dispuffe, he may attach it until a competent Civil Court 
has determined the rights of the parties thereto, or the person entitled to posses- 
sion thereof. 

This section corresponds with s. 531 of Act X of 1872. 

As to procedure, see note to preceding section. 

Before passing an order under this section, a full inquiry should be held, the pre-requisite of 
the order being that the Magistrate is tmable to ascertain the fact of possession. — Mad, H, C, Pro,, 
28 Nov, 1670. In the case of In re Ram Soondaree Dabee, 1 C. L. R. 86, the High Court at Cal- 
cutta, in dealing with a case under s. 531 of Act X of 1872, also held, that it was only when, after 
recording a proceeding under s. 530, and taking evidence, a Magistrate decided that neither party 
was in possession or was unable to satisfy himself as to which party was in possession, that he 
^uld under s. 531 attach land in dispute. See In re Raja Leelanund Singh Bahadoor, 1 O. L. R, 
273 ; In re Mukhoda Dossee, 18 W. R. Or. 4. 

Where it appi^red on a review of the >»hoIe evidence that the Magistrate should have passed 
an order under this section and not under s. 145 the High Court set aside the order made and passed 
the proper order,— Reid v. Richardson, I. L. R. 16 Cal. .361. 

The power of attaching land under this section, it has been held, extends to disputes as to the 
possession of land of which rival zemindars are in possession by their ryots. — In re Maseyk, 15 
W, R. Cr, 1. But in the case of Ramdyal v, Chintamonee, W. R. Sup. Vol, Or. 28, it was said, 
that where there is a dispute as to the actual possession of land, not between two co-proprietors, 
but between rival ryots, the Magistrate ought to settle the dispute, and not attach the land. 

A Magistrate, it has been held, may lease land attached under this section --/a re Qreesh 

i»r XKT u n.. oo ' 
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Where a Magistrate being doubtful as to which of two persons was the rightful owner of some 
disputed property, attached it in order to prevent a breach of the peace, .and released it on the 
parties condng t-o an agreement, but subsequently re attached it on the appoaranoe of a third claim- 
ant, from whoso attempt to obtain possession a breach of the peace was apprehended,— it was held, 
that the Magistrate was only competent to order a fresh attachment after taking the preliminary 
st^'ps under s, ^0 of Act X of 1872 (s. 145 of this Code), if on completion of the inquiry he found 
himself in the position d(^scribed in s. 531, and that if there was any new dispute, he ought to have 
proceeded (/« noro, but that the best course to pur‘»ue would be to exercise his powers under 
Chap. XXXVII (Chap. VIII of this Code.) —Quf{f>n v. Kaly Kinhore Roy^ 25 W. R. Cr. b8. 

A Deputy Magistrate, after issuing notices under s. 530 of Act X of 1872 to two parties, found 
himself unable to determine who was in possession, and attached the property. Upon this a third 
party represented that he as landlord had taken possession of the Land on the death of the person 
to whom it h id been leased. The Deputy Magistiute, however, refused to remove the attachment, 
holding that the landlord’s possession was without colour of law. The High Court held it was the 
duty of the Magistrate under the circumstances to have withdmwn the attachment, if he found that 
the third party was actually in possession. — In re Joykissen Mookerjee^ 24 W. R. Cr. 1. 

A Sessions Judge has no power to interfere with the order of a Magistrate attaching disputed 
land under this section. — Hurronaih Chowdhry v. Rajender Chunder Roy^ 15 W. R. Cr. 40. 

A dispute between a zemind.ar and his lessee as to the i-ight to receive rent is not within the 
moaning of the section.— J/ad. H, C. Pro., Wth February 1873 ; Weir, p. 27. 

RerLsum .— to the circumsbances and grounds upon which the Court will review the evidence 
in cases under this Chapter, see Reid v. Richardson, I, L. R. 16 Cal. 361. 

As to costs, see s. 148, infra. 

For form of warrant of attachment in the case of a dispute as to the possession of land, see 
Sched. V, No. 2;L 


147 . Whenever any such Magistrate is satisfied as aforesaid that a dispute 

likely to cause a breach of the peace exists concerning 
the right to do or prevent the doing of anything in or 
uj)on any tangible immoveable pro[)erty situate within 
the local limits of his jurisdiction, he may inquire into the matter ; and may, if it 
appears to him that such right exists, make an order permitting such thing to be 
done, or directing that such thing shall not be done, as the case may be, until 
the person objecting to such thing being done, or claiming that such thing may 
be done, obtains the decision of a competent Civil Court, adjudging him to be 
entitled to prevent the doing of, or to do, such thing as the case may be : 

Provided, that no order shall be passed un ler this section, permitting the 
doing of anything where the right to <lo such thing is exercisable at all times of 
the year, unless such right has been exercised within three months next before 
the institution of the inquiry ; or, where the right is exercisable only at ])arti- 
cular seasons, unless the right has been exercised during the season next before 
such institution. 


Tangible Immoveable Property. — See note to s. 145, 

The Civil Court is the proper tribunal to settle disputes relating to land, and though the 
Magistrate has a discretion as to whether he will inquire into a dispute, he should only do so to 
prevent a breach of tlio peace.— /a re Russool Niishyo, 11 W. R. Cr. 3. This section is not in- 
tended to prov.de a substitute for a civil suit to declare the rights of the parties.— re Moonshee 
JBurukh Lall, 6 W. R. Cr. 74 ; but see In re Bhoiro Mundul, 14 W. R. Cr. 

To enable a Magistrate to interfere in any matt-r under tbe section, there must be some sub- 
stantial dispute in some way necessitating the interference of the criminal authorities.— /l/a/iai-tiyuA 
of Burdwan v. The Chairman of Darjeeling Municipality, I. L. R. 5 Cal. 194 : (S. C.) 4 C. L. R. 
^24. The section only enables the Magistrate to prevent arbitrary interruption by any person of 
rights actually enjoyed by tbe public, a person or class of persons ; it does not enable him to make 
a purely declaratory order.— /Wd. In an early case, decided upon the corresponding section of the 
Code of 1861, it was decided, that there was nothing in the section which made it imperative th.at 
there should be an apprehended breach of the peace before the authorities could interfere to decide 
a right of way. — Queen v. Toyluckonath Sircar, 2 W. R. Cr. 64, 

The burden of proof is upon the person alleging the right to restrain another from exercising 
ordinary proprietary rights over his own land, such a right being of the nature of an easement 
different from the ordinary rights of owners of land.~/n re ffari Mohun Thakoor v. Kissen 
Sundari, I. L. R. 11 Cal. 52. 

“ The object of this section {s. 632 of Act X of 1872), ” said Phear, J., “ is not to prevent the 
mischief or injury which may accrue by reason of the disturbance or assertion of the right to the 
persons who are disputing about it, but to stop the public m inifestation of the dispute itself. The 
jurisdiction which is given to the Magistrate is intended for the purpose of preserving the public 
peace. It does not convert the Magistrate into a Court which is to determine rights between parties 



CHAP. XII, s. 148.] 


LOCAL INQUIRY. 


93 


or to consider and discuss any questions of proprietary damage done to individuals. ** — Mosik Lall 
Nundi V. Kartik Shaut, 22 W. R. Or. 48. See Abhoy Chandra Mookerjue v. Mohamed Sabir, I. L. 
B. 10 Cal. 78 : In re Balkriehna, 1. L. R. 11 Bom. 584. 

When it appears that the use of water is open to the public or to any person or class of persons, 
the Magistrate may, under this section, order that possession sliall not be taken by any party to the 
exclusion of the public, or such persons, until the party claiming possession obtains a decree 
adjudging such exclusive possession to him. — Mooiuthse Hurtikh Lall, Petitioner, 6 W. R. Or. 74. 

An obstruction of a drain into which the sewage of complainant’s premises fell did not, it was 
held, come within the terms of the section. In such a case, a civil suit and injunction would be the 
proper remedy.— /n re Troylukhonath Boae, 1 Wym. Or. Rul. 52. 

In the case of Lindaay, Petitioner, I. L. R. 4 Mad. 121, a complaint was made to a M^istrate 
that an obstruction had been raised and existed on land reserved by Government and dedicated as 
a public road. An ex-parte order purporting to be made under s. 53*2 of Act X of 1872 (this section) 
directing the l^rty in possession not to retain possession until he should obtain the decision of a 
competent Civil Court adjudging him entitled to exclusive possession, with a further direction to 
remove the obstruction, was made, but the High Court held it to be bad in law. The section, it 
was said, authorizes the Magistrate to exercise the jurigdiction it confers only when the subject of 
dispute is open to the use of the public. The Legislature, in conferring on the magistracy power to 
intervene for the temporary settlement of disputed civil rights, is careful to direct the preservation 

of the status quo existing at the time proceedings are instituted So much of the order 

as directed the removal of the obstruction was therefore ultra vires.— Ibid, per Curiam. 

In an investigation as to the right of use of land, a Deputy Magistrate has no legal competency 
to order the destruction of a wall existing before the case came on, notwithstanding that a right of 
pathway may appear to have been infringed by the accused "party .— In re Sreemonto Doloolee v. 
Pam Cha'nd Aduck, 1 Wym. Cr. Rul. 50 : (S.C.) 5 W. R. Cr. 57. 

Where a dispute had arisen between the Mahomodan and Hindu inhabitants of a town as to 
the right of the latter to carry corpses along a certiiin public street to the burning ground, the 
Magistiute passed an oixier, pnrportinp to be made under s. 532 of the Code of 1872, directing that 
the Hindus should carry corpses by the nearest route to the burning ground and not by the street, 
to the use of which for such purposes the Mabomedans objected. It was held the order was illegal. 
— In re Nurayana Taragan, I. L. R. 7 Mad. 49. 

Where a dispute likely to cause a breach of the peace was shew n to exist concerning the right to 
perform a religious ceremony in a mosque, the Madras High Court held that w^as a dispute concerning 
the right to do a thing in or upon tang ible immoveable property and that an order might bo made 
under this section. — Muhammad Musaliar v. Kunji Chek, I. L. R. 11 Mad. 32.3. An order under 
8. 147 forbidding certain persons from taking part in the worship and other religious ceremonies 
connected with certain temples was held to 1 :m 3 bad, amongst other reasons because it contained 
no restriction as to time. — In re Atmaram Narayan Parab, I. L. R. 14 Bom 25. 

Procedure. — As to procedure, see note to s. 145, supra. 

The jurisdiction given by this section to decide for a time the right to enjoyment of property 
should not be exercised except on clear and satisfactory proof. Where the only evidence is user, 
it should be such as to show satisfactorily acts of enjoyment exercised as a matter of right, and 
permitted uninten’uptedly for some considerable length of timQ.—Mad. H. C. Pro., \^th January 
1860 ; Weir, p. 27. 

A right of way or a right to the flow of water across the land of another is a right of use of 
land and wdthin the meaning of the section. — Mad. H. C. Pro., Vith and 2\8t February 1867, and 
Ist June 1868 ; Weir, p. 27. 

In some cases which might come finder this section proceedings may be taken under s. 1.33, ante. 
Where such proceedings are taken, the Magistrate may issue an order ex-parte, or on mere report, 
it being competent to the |>erson to whom the order is directed to appear and show cause against it, 
and demand the submission of the question of right to the decision of a jury. Under this section, 
however, the inquiry precedes the issue of the order, and the inquiry presumes not that one party 
only, but that both parties to the dispute, will be afforded the opjmrtunity of appearing and ad- 
ducing evidence on all material matters. If no such inquiry is held, an order under this section 
cannot be sui)poi't,ed. — In re Lindsay, I. L. R. 4 Mad. 121. 

For form of Magistrate’s order, prohibiting the doing of anything on land or water, see Sched. 
V, No. 24. 

As to costs, see next section, 

148 . Whenever a local inquiry is necessary for the purposes of this 

Chapter, any District Maoistrate or Subdivisional 
oca nqu ry. Magistrate may depute any Magistrate subordinate to 

him to make tlie inquiry, and may furnish him with such written instruction con- 
sistent with the law for tlie time bein^ in force as may seem necessary for his 
guidance, and may declare by whom the whole or any part of the necessary 
expenses of the inquiry shall be paid. 

The report of the person so deputed may be read as evidence in the case. 
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When any costs have been incurred by any party to a proceeding under 

this Chapter for witnesses’ or pleaders’ fees, or both, the 
Order as to costs. Magistrate passing a decision under section 145, sec- 

tion 146, or section 147 may direct by whom such costs shall be paid, whether 
by such party or by any other party to the proceeding, and whether in whole 
or in part or proportion. All costs so directed to be paid may be recovered as 
if they were fines. 


As to levy of fines, see ss. 383-388, 

** The local inquiry referred to in the section should be restricted solely to some question 
relating to the features of the property about which the dispute has arisen ; and should not 
be directed to any matter which can be proved before the Magistrate by oral evidence .” — Per 
Prinsbp, J., In re Baikunt Kumar, 3 C. L. R. 134. 

When a local inquiry under this section is instituted, it becomes part of the proceedings in 
the case, and the party affected by it is entitled to be acquainted with the results of it, and to 
have an opportunity of rebutting the deputed Magistrate’s report if he thinks necessary . — Mir 
iJhunoo V. Brown, 21 W. R. Cr. 25. 

The local inquiry should be a personal inquiry before the person deputed . — Mad H, G, Pro,, 
VMh November lo68 ; Weir, p. 26. And the duty of making it, if deput^, should be deputed to 
a Magistrate, and not to a canungoe, — In re Uma Churn Santra, 7 0. L. R. 352. 

Proceedings under this Chapter, it was held by Prinsbp and Grant, JJ., should, on all 

K oints of procedure, be regarded as summons cases, and although it is discretionary with a 
lagistrate to issue a summons on a witness in such a case, yet, when any one of the parties 
applies at a proper time for process to secure the attendance of his witnesses, the Magistrate should 
not arbitrarily refuse his assistance, and when such refusal is made, it is incumbent on the Magis- 
trate to record his reasons for such refusal . — In re Harendro Narain Singh Chowdhry, I. L. R. 
11 Cal. 762. 

Section 355 deals with the manner of taking evidence in summons cases, while s. 356 provides 
a different method in case of proceedings under this Chapter. 


CHAPTER XIII. 


Preventive Action of the Police. 


149 * Every Police-officer may interpose for the purpose of preventing, 

^ ^ . and shall, to the best of his ability, prevent the com- 

Pollce to provent re- ’ • 1 1 ^ 

ooffniaable offences. mission oi any cognizable otience. 


As to what is a * cognizable offence,’ see s. 4 (q), ante. 

By 8. 151, infra, a Police-officer may arrest without warrant if it appears to him that the 
commission of an offence cannot otherwise be prevented. Should ho do so, his subsequent pro- 
cedure must be regulated by s, 60 {supra,) which directs that he shall, without unnecessary delay, 
take or send the person arrested before a Magistrate having jurisdiction in the case, or before 
the officer in charge of a Police-station. An officer in charge of a Police-station can pro- 
ceed to i^uire into such offences when they have been committed within the limits of such 
station. He should, however, when a complaint is made to*him, reduce such into writing, and 
enter the substance thereof in the diary, whether the occurrence, which is the subject of the com- 
plaint or information, took place within his jurisdiction or not,— Bengal Police Manual, 2nd 
Edition, 374. 

For other duties of Police-officers, see ss. 23, 25, 30 and 31 of Act V of 1861 in Bengal. 


150 . Every Police-officer receiving information of a design to commit 

any cognizable offence shall communicate such infor- 

mation to the Police-officer to whom he is subordinate 

to oommit Buon offences. i * • ^ • i 

and to any other omcer whose duty it is to prevent or 
take cognizance of the commission of any such offence. 

The duties under this section should be performed without reference to local jurisdiction. 


151 . A Police-officer, knowing of a design to commit any cognizable 

offence, may arrest, without orders from a Magistrate 
without a warrant, the person so designing, if it 
appear to such officer that the commission of the offence 
cannot be otherwise prevented. 

The Police-officer must reiwrt all cases of arrests without warrant to the District Magistrate, 
or, if he so directs, to the Subaivisional Magistrate.— s. 62, supra. 
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No person arrested by a PoHce-o05cer should be discharged except on bis own bond or on 
bail, or under the special order of the Magistrate. — S. 63, supra. 

Where an arrest is made under this section without warrant, it is the duty of the Poli<^ 
officer, without unnecessary delay, and, subject to the provisions as to bail, to take or send the 
person arrested before a Magistrate having jurisdiction, or before the officer in charge of a Police- 
Btatioii.~iS. 60, supra* 

152. A Police-oflficer may, of his own authority, interpose to prevent 

any injury attempted to be committed in his view to 

Prevention of injury public property, moveable or immoveable, or the 

to public property. ^ ^ ^ ^ k i r i i i i 

removal or injury oi any public landmark, or buoy or 

other mark used for navigation. 

The offences referred to are dealt with by ss. 430—434 of the Indian Penal Code. The only one 
for which a Police-officer cannot arrest without warrant is that of injuring a public landmark 
(s. 43^ of the Indian Penal Code). Accordingly a Police-officer cannot, in case of such an offence, 
proceed under s. 151, as it is now cognizable. . ^ . 

If the injury he committed, and amount to an offence for which a Police-officer is not 
authoriz^ to arrest without warrant, he should take the name and address of the offender, 
with a view to instituting a prosecution against him. (See s. 24, Act V of 1861.) Under any 
circumstances, if the injury, whether it amount to an offence or not, is committed in direct opno- 
sition to a Police-officer actively engaged in endeavouring to prevent its commission, the offender 
may be arrested, under s. 54, cl. v. supra, for obstructing a Police-officer while in the execution 
of his duty. See Bengal Police Manual, 2nd Edition, p. 375. 

Whei-e an arrest is made under this section without warrant, it is the duty of the Police-officer 
without unnecessary delay, and subject to the provisions of this Code as to bail, to take or send 
the person arrested before a Magistrate having jurisdiction or before the officer in charge of a 
Police-station. — S. 60, supra* 

Under s. 61, a person arrested without warrant by a Police-officer is not to be detained for 
a longer period than, under all, the circumstances of the case, is reasonable ; and, iji the absence 
of a special order of a Magistrate under s. 167, post, this period is not to exceed twenty-four hours, 
exclusive of the time necessary for the journey from the place of arrest to the Magistrate’s Court. 

153. Any officer in charge of a Police-station may, without a warrant, 

enter any place within the limits of such station for 
and weights purpose of inspecting or searching for any weights 

or measures, or instruments for weighing, used or kept 
therein, whenever he has reason to believe that there are in such place any 
weights, measures or instruments for weighing which are false. 

If he finds in such place any weights, measures or instruments for weighing 
which are false, he may seize the same, and shall forthwith give information of 
such seizure to a Magistrate having jurisdiction. 

The Calcutta Police have similar powers under Act IV of 1866 : the Bombay Police, under 
Act XLVIII (Bom.), 1860 ; Act IV (Bom.), 1882 ; and the Madras Police, under Act VIII (Mad.) 
of 1867. « 


PART V. 

INFOEMATION TO THE POLICE AND THEIR POWERS TO 

INVESTIGATE.* 


CHAPTER XIV. 

154. Every information relating to the commission of a cognizable 

offence, if given orally to an officer in charge of a 
■atSe^cSes!*^*^ ^ oognl- Police-station, shall be reduced to writing by him or 

under his direction, and be read over to the informant ; 
and every such information, whether given in writing or reduced to writing 

* In the absence of any specific provision to the contrary, nothing in this Code shall apply to 
the Oommissionei's of Police in the Towns of Calcutta, Madras, and Bombay, or the Police in 
the Towns of Calcutta and Bombay.— 5. 1 (a), supra. Apparently the only section in this Chapter 
which applies to investigations by the Police of Calcutta and Bombay is s. \b6.—Emp* v. NUmadhuib 
Muter, I. L. R. 15 Cal. 595. As to conferment of magisterial powers upon Police-officers in Salween 
and Arakan Hill Tmets, see Act XI of 1889, s. 101. 
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as aforesaid, shall be signed by the p rson giving it, and the substance thereof 
shall be entered in a book to be kept by such officer in such form as the 
Local Government may prescribe in this behalf. 

See 8. 112 of Act X of 1872, which provided that a complaint to a Police-officer should he 
signed, sealed or marked. Doubtless, under this section, where the information is given by a 
person unable to write, his mark will be taken as a sufficient signature. 

Section 180 of the Penal Code provides : “ Whoever refuses to sign any statement made by 
him when required to sign that statement by a public servant legally competent to require that 
he shall sign that statement, shall be punished with simple imprisonment for a term which may 
extend to three months or with fine whicn may extend to Rs. 500, or with both.” 

* Information ’ is not defined by this Act. It does not come within the definition of complaint 
in s. 4 (a), supra. 

Where a complaint made to the Police is found to be false, the complainant may be prosecuted 
under s. 211 of the Penal Code. — Emp, v. Salik Roy^ 8 C. L. R. 255. See In rn Sakina Bihee^ 
8 C. L. R., 387 : Governrnent v. KarUndad, I. L. R. 6 Cal. 426 : (S. C) 7 C. L. R. 467 : Syed Nismr 
Hosssin V. Ram Oolam Singhy 25 W. R. Cr. 10 ; In re Chukradar Fotti, 8 C. L. R. 289. See notes 
to s. 196, in/ra. 

Giving false information to a Police-officer with intent to cause'a public servant to use his 
lawful power to the injury or annoyance of any person is an offence punishable under s. 182 of 
the Penal Code. If the Police-officer makes an investigation, he is entitled to examine the person 

D the information, and the latter is now bound to answer truly (s. 161, infra) ; and if he 
ngly answers falsely, he commits an olfence under s. 193 of the Inaian Penal Code. — Emp, v. 
Parshram Bay Sing^ I. L. R. 8 Bom. 216. 

The complaint or information reduced into writing under this section forms part of the 
First Information Report. 

The book in which the substance of the informations must be entered under this section 
appears to b^the Police-diary ke|»t under s. 44 of the Police Act, V of 1861, and any Criminal 
Court may send for the Police-diaries of a case under inquiry or trial in such Court, and may 
use such diaries to aid in such inquiry or trial. — Section 112^ infra. But a prisoner has no right 
to insist that a Police-diary, if not in (/ourt, shall be sent for, or, if it be in Court, that it bo 
referred to for the purpose of refreshing the memory of a Police-officer under examination. — In re 
Kali Churn Ghunariy 10 C. L. R. 51 : (S. C.) I. L. R. 8 Cal. 154 : see Reg, v. Uttanichand Kopur 
Chandy 11 Bom. H. C. R. 120. Any Criminal Court, however, maj^ send for the Police-diaries 
of a case under inquiry or trial, and may use such diaries, not as evidence in the case, but to aid 
it in such inquiry or trial. — Section 172, infra. This diary is purely for Police purposes, for the 
information of the superior officers of Police, and the future guidance of the officer in charge 
of the Police-station, and ordinarily it ought not to be sent to the Magistrate trying the case ; 
but if, on the trial, the Magistrate requires the production of the diary, it must be produced. The 
Government cannot impose any limit upon the discretion of Magistrates in calling for evidence- 
or in judging what is or is not evidence according to law. Although the diary kept by a Police- 
officer is not evidence of the fact stated therein^ except against that officer, it may be evidence, 
of other facts. See Bengal Police Manual^ 2nd Edition p. 376. 

It has been held that statements of witnesses recorded by a Police-officer while making an 
investigation under s. 161 form no portion of the Police-diaries referred to in s. 172, and an accused 
person has a right to call for and inspect such sbitements and cross-examine the witnesses upon 
them. — Bikao Khan \, Emp. ^ Ij. R,, 16 Cal. Ql0:lnre Mahanied Ali Hadji, I. L. R. 16 Cal. 
612, note ; In re Sheru Shah, decided at Calcutta 29th March 1893 but not yet reported. 

Presidency ToiiJfw.— This section does not apply to Police in Calcutta or Madras. — Emp, v. Nil- 
madhub Milter , I. L. R. 15 Cal. 595. 

155 . When information is given to an officer in charge of a Police- 

station of the commission, within the limits of such 
station, of a non-cognizable offence, he shall enter in 
a book to be ke[)t as aforesaid the substance of such in- 
formation, and refer the informant to the Magistrate. 

No Police-officer shall investigate a non-cognizable case without the order 
Investigation into non- of a Magistrate of the first or second class hav'ng power 
oosnlzable cases. to try such case or commit the same for trial, or of a 

Presidency Magistrate. 

Any Police-officer receiving such order may exercise the same powers in 
respect of the investigation (except the power to arrest without warrant) as an 
officer in charge of a Police-station may exercise in a cognizable case. 

Tlie case of Foktu Sh th, 2 B. L. R. S. N., vii, in which Glover, J., dissented from the case of 
Harrackchaml Noiolaka 8 W. R. Or. 12, is superseded by this section. 
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A non-co^nizable offence is defined in s. 4 (g), supra. 

As to the use which the Court may make of Police-diaries, see s. 172, infra, and the note to the 
preceding section. 

An information respecting any offence is not chargeable with a tee.— Act VJI of 1870, s, 19, 
cl. xvi. 

No Police-officer may, without the express order of a Magistrate, investigate an offence not cogni- 
eable by tho Police.— p. 83. The Magistrate under this section must, in addition to being 
a Magistrate of the first or second class, have power to try the case or commit it for trial. 

‘ Investigation * includes all the proceedings under the Code for the collection of evidence 
conducted by the Police or by any person other than a Magistrate or Police officer who is authorized 
by a Magisti ate in that behalf. — Section (4) {b), supra. 

Tho powers of an officer in charge of a Police-station are specified in the next section. 

A third class Magistrate is not referred to by the section, and such a Magistrate, it has been 
held, has no power to direct the Police to hold an investigation as to tlie truth of a complaint,— 
Mad. H. Fro . , 22nd May 1874 ; Weir, p. 7. But if a Magistrate, not empowered by law in that 
behalf, erroneously but in good faith orders the Police under this section to investigate, his proce^- 
ings shall not be set aside on the ground of his not being empowered. — S. 529 (5), post. 

In tho case of Kristo Lall Nag, I. L. R.. 10 Cal. 256, it was hold, that statements of witnesses, 
or confessions taken at a Police investigation, are not, as far as their subject-matter is concerned, 
any^ more the property of the Police than the property of the prisoners, and that a pleader was not 
guilty of misconduct in making use of copies of such documents for the benefit of his client when 
delivered to him by the client, however improperly the client may have become possessed of them, 
provided the pleader was neither party nor privy to the obtaining of them. In that case tho 
accused, a pleader, was charged with having used copies of documents improperly obtained from 
the clerks in the Police Office. 

Fresideufry Tov)ns.—-ThU apparently is the only section of this Chapter that applies to investi- 
gations by the Police in Calcutta and Bombay. — Emp. v. Nitmadhub Millar, 595. 

It deals only with the powers of Police-officers. It confers no power or authority on Magistrates 
to direct a local investigation by the Police or to call for a Police report. — In re fjanki Doss, 
I. L. H. 12 Bom. 161. Section 202 enables only the Chief Presidency Magistrate to direct a local 
investigation by the Police, except where a like authority has been specially conferred on a 
Presidency Magistrate of lower rank, 

156. Any officer in charge of a Police-station may, without the order of 
Investigation into cog- ^ Magistrate," investigate any (cognizable case which a 

nizable cases. Court having juris(li(*tion over the local area within 

the limits of such station would have power to inquire into or try under the 
provisions of Chapter XV relating to the place of iiupiiry or trial. 

No proceeding of a Police-officer in any such ease shall at any stage be 
called in question on the groimd that the case was one which such officer was 
not empowered under this section to inve.stigate. 

The effect of applying the provisions of Chap. XV relating to the place of inquiry or trial to 
Police investigations in cognizable cases, is to give the officer in charge of a Police-station power to 
investigate cases over which more than one Court has jurisdiction. Thus, murder by a thug may 
be investig.ited wherever the accused ma# be found. — Section 181, infra. 

. Bys. 183, infra, an offence committed in tho course of a journey or voyage may bo inquired 
into and tried by a Court through or into the local limits of whoso jurisdiction the offender, 
or the person against whom, or the thing in respect of which, the offence was committed, passed 
in the course of that journey or voyage. 

Thb report which, under s. 114 of Act X of 1872, was required to be sent to “ tho Magistrate 
having jurisdiction,” must now, under the next section, be sent to “ a Magistrate empowered to 
take cognizance of such offence upon a Police report.” The Magistrate so empowered would be a 
Presidency Magistrate, District Magistrate, or Subdi visional Magistrate or any other Magistrate 
specially empowered to take cognizance of any offence upon a Police report. — Section 191, infra. 

Section 161, post, makes it obligatory on a person examined in the course of a Police investigation 
under this Chapter to answer truly all questions put to him (other than questions the answers t > 
which would have a tendency to expose him to a criminal charge, or to a penalty or forfeiture) 
and such person, if he knowingly answers falsely, commits the offence of knowingly giving false 
evidence, in a stage of a judicial proceeding, under s. 193 of the Penal Code. — Emp. v. Farshram 
Ray Sing, I. L. R. 8 Bom. 216. 

Presidency Towns. — This section does not apply to the Police in Calcutta and Bombay. — Emp. v, 
Nilmadhub Mitter, 1, L. R. 15 Cal. 195. 

157. If, from information received or otherwise, an officer in charge of 
Procedure where cog- ^ Police-station has reason to suspect the commission of 

niaable offence suspect- an offence which he is empowered under section 1 56 to 

investigate, he shall forthwith send a report of the same 
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to a Magistrate empowered to take cognizance of such offence upon a Police 
report, and shall proceed in person, or shall depute one of his subordinate 
officers to proceed, to the spot to investigate the facts and circumstances of the 
case and to take such measures as may be necessary for the discovery and arrest 
of the offender : 


Provided as follows ; — 


(a) when any information as to the commission of any such offence is given 
Where local ixivestl- against any person by name, and the case is not of a serious 
sation dispensed with. nature, the officer in charge of a Police-station need not 
proceed in person or depute a subordinate officer to make an investigation on 
the spot : 

Where Police -offloer In (*) if i* appear to the officer in charge of a Police- 

oharfire sees no sufficient station that there is no sufficient ground for entering on 
ground for investigation investigation, he shall not investigate the case. 

In each of the cases mentioned in clauses («) and (&), the officer in charge 
of the Police-station shall state in his said report his reasons for not fully comply- 
ing with the requirements of the first paragraph of this section. 


The first clause of this section corresponds with para. 1 of s. 114 of Act X of 1872. Proviso 
(a) corresponds with s. IIG, and proviso (6) with para. 1 of s. 117, of the same Act, omitting the 
words in the latter ‘ or that immediate arrest is not necessary,’ there being no reason why a Police- 
officer should be debarred from investigating a case of a cognizable offence, because he does not at 
starting feel himself justified in arresting any person. 


A complaint or information preferred to an officer in charge of Police-station, of the commis- 
sion within his local jurisdiction of an offence cognizable by the Police, if there is reason to suspect 
that it has been committed, should be immediately reported to the Magistrate empowered to take 
cognizance of the offence. The object is clear. The Magistrate is primarilj^ responsible for the 
condition of the district or division of the district in which he has local jurisdiction, and he cannot 
divest himself of that responsibility. He should not rest content with reading the report, but he 
should watch the various steps taken by the Police, and advise them in all cases when necessary ; 
and the Police should keep the Magistrate informed of their action. See Smt/fh, p. 83. 

If, on any complaint or information being preferred, a Police-officer sees no sufficient fp’ound 
for investigation, he shall report the substance of the complaint for the orders of the Magistrate 
having jurisdiction . — Smyths p. 83. 


By C. O. No. 7 of the Calcutta High Court, dated 20th July 1871, Magistrates were cautioned 
against the indiscriminate use of Police agency for tho purpose of ascertaining matters as to which 
a Magistrate is bound to give his own opinion upon evidence given in his presence. 


Where a Police-officer in charge of a Police-station finds there is no sufficient gi’ound for enter- 
ing on an investigation, and is therefore precluded by this section from entering upon an inquiry, 
no other Police-officer is competent to make such inquiry unless he is authoiized or required to ao 
so, by an order of the Magistrate. — Cal, H, C, G, O., 20^/i July 1871 ; 7 B. L. R., Rules, 15. 


In Burma, reports of tho nature referred to in this section must be submitted to the Magistrate 
having jurisdiction through the District Superintendent of Police ; or, if no such officer be resi- 
dent at the station, through the Assistant Superintendent of Police ; or, if there be no Assistant 
Superintendent in the station, through the Inspector. If no District Superintendent, Assistant 
Superintendent or Inspector is resident at the station, tho report must be submitted to the Magis- 
trate having jurisdiction. — Burma Gazette, 1879, Part II, p. 189. See next section. 

Presidency Tovms, — This section does not apply to the Police in Calcutta and Bombay. — Emp, v, 
Nilmadhuh Mitter, 1. L. R. 15 Cal. 595. 


158 . Every report sent to a Magistrate under section 157 shall, if tho 

Local Government so directs, be submitted through 
167 superior officer of Police as the Local Government, 

by general or special order, appoints in that behalf. 

Such superior officer may give such instructions to the officer in charge of 
of the Police-station as he thinks fit, and shall, after recording such instructions 
on such report, transmit the same without delay to the Magistrtite. 

‘ Such superior officer,’ that is, an officer superior to an officer in charge of a Police-station. 


In Burma, the District Superintendent or other chief officer of Police in the district is the 
superior officer of Police through whom the report of the substance of a complaint or of any infor- 
ma' ion is to be submitted for the order of the Magistrate having jurisdiction. — Burma Gazette, 
1873, Part II, p. 7. 

Presidency Towns, — This section docs not apply to tho Police in Calcutta and Bombay, — Emp, v. 
Nilmadhub Mitter, I. L. H. 15 Cal. 595. 



CHAP. XI, s. 159-60.] 


INVESTIGATION BY POLICE. 


99 


159 - Such Magistrate, on receiving such report, may, if he thinks fit, at, 
Power to hold invest!- proceed, or depute any Magistrate subordinate to 

firation or preliminary in- to him to proceed, to hold an investigation or prelim- 

inary inquiry into, or otherwise to dispose of, the case in 
manner provided in this Code. 

This section corresponds with s. 115 of Act X of 1872, with an alteration empowering the 
Magistrate deputed by a superior Magistrate in the alternative, to hold an investigation or pre- 
liminary inquiry. 

As to what is an investigation, see s. 4 (6) supra. 

If a Magistrate takes an active part in the arrest of persons charged with having committed an 
offence, he is bound to state to the accused, so far as he can what were the facts which he himself 
observed, and to which he himself can bear testimony ; and the prisoner has a right to cross-examine 
the Magistrate, whose evidence should be recorded, and should form part of the record in the case. 
The proper course, however, for the Magistrate to take is to decline to try the case, and to ask that 
it should be undertaken by some other Magistrate. — Hurro Chunder Faul^ Petitioner^ 20 W, 

Cr. 70 ; see the remarks of Phear, J. 

As to registers of preliminary inquiries in Madras, see Weir^ p. 27. 

160 . Any Police-officer making an investigation under this Chapter may 
_ _ power order in writing, require the attendance before him- 
to require attendance of self of any person being within the limits of his own or 
witnesses. adjoining station, who, from the information given 

or otherwise, appears to be acquainted with the circumstances of the case ; and 
such person shall attend as so required. • 

This section, which applies to any Police-officer making an investigation, embodies the first 
part of s, 178 of Act X of 1872, which, however, applied to an officer in charge of a Police-station, 
or other officer making an investigation. 

In Madras, a Full Bench expressed an opinion that this section does not authorize a Police- 
officer to require the attendance of an accused person with a view to his answering the charge. 
The intention of the Legislature seemed to have been only to provide a facility for obtaining evi- 
dence, and not for procuring the attendance of the accused. — Emp, v. Sarnmada Chetii^ I. L. R. 7 
Mad. 274. 

With regard to persons whose evidence is required by a police-officer making an inquiry, no 
power exists to arrest or detain them for a single moment. An officer in charge of a Police-stotion 
may, under this section, by an order in writing, require the attendance of persons whose evidence 
is necessary, and iiersons summoned are bound to obey the order ; but in no case can the Police 
officer compel a witness by force to attend before him.— Queen v. Behary Sing, 7 W. R. Cr. 3. 
Disobedience to an order to attend is punishable, however, under s. 174 of the Indian Penal Code. 

The order requiring the attendance of a witness may be in a prescribed form and lithographed. 
— Smyth, p. 85 ; see s. 4 {e), supra. It is not a summons. 

By 8. 5 of Act V of 1861, the Inspector-General of Police has the full powers of a Magistrate 
throughout the general Police district, but must exercise those powers subject to such limitation as 
may, from time to time, be imposed by the Local Government. By s. 6, the Local Government 
may vest any Deputy Inspector-General, Assistant Inspector-General, District Superintendent, or 
Assistant District Superintendent of Police with all powers or any of the powers of a Magistrate 
within such limits as it may deem proper ; but such officers respectively shall exercise the powers 
with which they shall be so vested, only so far as it may be necessary for the preservation of the 
peace, the prevention of crime, and the detection, apprehension, and detention of offenders in order 
to their being brought before a Magistrate, and so far as may be necessary for the performance of 
the duties assigned to them by that Act. 

_ As to summoning witnesses from another district under s. 6 of Act V of 1861, the following rule 
is in force in the Imnjab : — In every case in which a District Superintendent may exercise the 
power, he must be able to affirm its necessity in terms of the section above quoted. This will not 
ordinarily be the case where there are persons in custody on a primd facie charge, as they must be 
sent before the Magistrate within a reasonable period, which must not, in the absence of the special 
order of a Magistrate, exceed twenty-four hours. If the inquiry cannot bo completed within that 
period, it would be more convenient for the Magistrate to summon the witnesses than the District 
Su^rintendent, and this would also be more in conformity with the spirit of the law. — Smyth„ 

In Bengal the following information is published for the guidance of Police-officers : Causing 
attendance under this section does not amount to an arrest ; and in no case can a Police-officer 
compel a witness by force to attend before him. A Police-officer may summon parties to a Police- 
station for the purpose of obtaining information from them ; but if the voluntary action of such 
parties is in any way interfered with, such interference would constitute an arrest. Instances have 
occurred when suspected parties have been summoned to a Police-station for inquiry and have been 
detained all night. Unless they remained voluntarily, such detention constitutes “ an arrest.” 
Under the orders of Government, No. 6^, dated 13th November 1865, Police-officers, when causing 
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the before them of Bailiray employ^, must send immediate informatioii to tlm h^ 

of the department under which such employes are serving. See Bengal Polios Manuen, 2nd lidn., 
p 378 

Pteeideney This section does not apply to the Police in Calcutta and Bombay.— iC'wjJe 

NUwadhub MUter^ I. L. B.. 16 C^. 605. 


161 » Any Police-oflB.cer making an investigation under this Chapter 

may examine orally any person supposed to be acquaint- 
of wit- circumstances of the case, and 

may reduce into writing any statement made by the 


person so examined. 

Such person shall be bound to answer truly all questions relating to such 
case put to him by such officer, other than questions the answers to which would 
have a tendency to expose him to a criminal charge or to a penalty or forfeiture. 


This section embodies the latter part of s. 118, paras. 1 and 2 of s. 119 of Act X of 1872, insert- 
ing the word ‘truly’ in the last paragraph. , ^ n 

It was ruled by a Full Bench of the High Court at Calcutta, that ss. 118 and 119 of Act X of 
1872 imposed no obligation upon a person exanained by the Police under those sections to speak the 
truth. — Emp, v. Kasaim Khan : Emp, v. Mussamut Dahest I. L. R. 7 Cal. 121 : (S.O.) 8 C. L. R. 300. 
The Full Bench overruled the case of Queen v. Nimchand Mookerjee^ 20 W. R. 41, and their decision 
is also directly opposed to a previous decision in the case of Juggernath Sahai^ 8 C. L. R. 236. Sec- 
tions 118 and 119, it was said, were merely intended to oblige persons to give such information as 
they can to the Police in answer to the questions which might be put to them. — Emp* v. Kaasim 
Khan, I. L. R. 7 Cal. 121 ; (S. C.) 8 C. L. R. 300. It will be observed that the decision of the Full 
Bench has been superseded by this section, which provides that a person examined under it shall 
be bound to answer truly all questions put to him. If he knowingly answers falsely, he commits 
the offence oif giving false evidence, in a stage of a judicial preceding, under s. 193 of the Indian 
Penal Code * — Kmp* v* Par shram Ray Sing, I, L* B. 8 Bom. 216 : Nathu Sheikh v. Ewp*, I. L* R. 
10 Cal* 405* 

Where a person is charged with giving false evidence upon an alternative charge on statement 
having been made to a Police-officer and the other when he was examined as a witness there can be 
no conviction, unless it be clearly proved by the evidence that the statement made to the Police-officer 
was a statement made in answer to questions put by the accused by the investigating Police-officer 
and also that the Police-officer was in fact making, an investigation under Chapter XIV.— 

V. Baikanta Bauri, I* L. R. 16 Cal. 349. 


It is not obligatory upon a Police-officer to reduce into writing any statements made to him dur- 
ing an investigation. Where statements so made are reduced by him into writing, oral evidence of 
such statements is still admissible under s. 91 of the Evidence Act.— Reg* v. Uttamcharui Kapur- 
chand, 11 Bom. H. C. R. 120, The Police are not to reduce to writing, or make witnesses sign 
statements, with a view to send in the papers as part of the record to be used as evidence.— 
p. 86. They are not to record except for their own private information, and therefore not to form 
part of the record any statement or admission of guilt which may be made before them. If the 
Police persist in doing this, their charge sheets should be returned to them, and, ifnecessary, a 
report made to their superior authority.— p. 85. 


In the case of Krishto Lall Nag, I. L. R. 10 Cal. 256, it was held, that statements of witnesses 
or confessions, taken at a Police investigation, are not, as far as their subject-matter is concerned, 
any more the property of the Police than the property of the prisoners, and that a pleader was not 
guilty of misconduct in making use of copies of such documents for the benefit of his client when 
delivered to him by the client, however improperly the client may have become possessed of them, 
provided the pleader was neither party nor privy to the obtaining of them. In that case the accused, 
a pleader, was charged with having used copies of documents improperly obtained from the clerks 
in the Pohoe Office. 


In giving evidence, a Police-officer may refresh his memory by referring to documents in which 
he has reduced into writing, under this section, statements of persons examined by him during an 
investigation ; but the documents themselves cannot be used as evidence (see s. 162), and a Judge 
should not read such documents to a jury in order to point out discrepancies between the evidence 
and previous statements of the witnesses .— Singh v. Emp*, I. L. R. 9 Cal. 455 : (S. 0.) 
11 0. L. R. 669, See In re Sheikh Dabu, 6 C. L. R. 47, and note to s. 154, supra* 

Statements of witnesses recorded by a Police-officer while making an investigation under this 
section form no portion of the Police-ciiary referred to under s. 172, nost, and an accused person in 
his trial has a right to call for and inspect such statements ana cross-examine the witnesses 
thereon . — Bikao Khanv* Emp., I. L. R. 16 Cal. 610 . — In re Mahomed All Hadji, I. L. R. 16 Cal. 
612, note; In re Sheru Sha, decided by the Calcutta High Court, 29th March 18^ (^not yet reported.) 
The statements of witnesses examined under this section are not the proceedings of a Police- 
officer . — In re Sheru Sha, Calcutta, 28th March, 1893, — and are not privileged although included 
amongst other things which properly form portion of the special diary made under s. 172, post* 
—Ibid* 

It is not illegal, though unnecessary, for the Police-officer taking statements under s. 161 to 
obtain the signature of persons present to authenticate them.— v. Bhogwantia, I, L. R. 15 
All. 11. The statements need not be recorded in the form of alternate question and answer.— ibid. 
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Moreover, the statements are not evidence at bav sta^ of a judicial investi^tio&j and aoooi4* 
ingly the sanction of the Police-officer who recorded them is not necessary under 8« 195 , poit, to a 
prosecution for false statements made to him whether the charge be framed singly or in the altenia- 
ti7e.—.^fnjp. V. Ismalf 1. L« 1^ 11 Bom. 658. 


162 . No statement, other than a dying declaration, made by any person to 
Statements to Police ^ Police-officer in the course of an investigation under 
not to be signed or ad- this Chapter shall, if reduced to writing, be signed by 
mitted In evidence. the person making it, or shall [Act X of 1886, s. 6] be 

used as evidence against the accused. 

Nothing in this section shall be deemed to aflFect the provisions of section 
27 of the Indian Evidence Act, 1872. 

See s. 119. 

Oral evidence of the statements made and reduced into writing is not inadmissible under s. 91 
of the Evidence Act,— Beg, v. Uttamchand Kapurchand^ 11 Bom. H. C. R. 120. The writing 
itslf cannot be treated as part of the record, or used as evidence, for or against the accused. — Emp* 
V. Sitaram Vithal^ I. L. R. 11 Bom. 657 ; iMlji v. Emp,y Punjab Rec., 1886, p. 26. See Bahawala, 
Punjab. Rec., 1886. p. 39, — but the Police-officer to whom the statements were made may use it for 
the purpose of refreshing his memoi’y under s. 159 of the Evidence Act. Consequently, the person 
making the statements may be cross-examined about them, and with a view to impeach his credit, 
the Police-officer himself, or any other person in whose hearing the statements were made, can be 
examined on the point under s. 155 of the same Act. — Ibid : Boghuni Singh v. Emp,y I. L. R. 9 
Cal. 455 : (S. 0.) 11 C. L. R. 569 : Emp, v. Sitaram Vithaly I. L. R. 11 Bom. 657. 

So, in Beg, v. Uttamchand Kapurchandy 11 Bom. H. C. R. 120, it was decided that, when a 
witness comes forward at a trial, and makes a stotomont contradicting his statement previously 
made to the Police, the accused, or his pleader, is entitled to cross-examine him with respect to 
his former statement, and that the witness may be cor { i adicted by calling the Police-V)fficer before 
whom he made the statement, and the Police-officer may refresh his memory from his diary. The 
Court, in the case of Kalichurn Chunariy 10 C. L. R. 51 : (S.C.) I. L. R. 8 Cal. 156, concurred 
in that decision, but held that the accused has no right to insist that a Police-diary, if not in Court, 
shall be sent for, or, if it be in Court, that it be referred to for the purpose of refreshing the memory 
of a Police-officer under examination. 

Where it appeared that but for the principal witness for the defence having been discredited 
by means of proof of a previous inconsistent statement m. de by the witness before the investigating 
officer the accused would have been acquitted, it was held that this amoutited to a using of such 
statement against the accused within the meaning of s. 162. — Emp, v. MadhOy I. L. R. 15 All. 25. 
See Kesar v, Emp,y Punjab Rec., 1891, p, 12. 

By 8. 155 of the Evidence Act, the credit of a witness may be impeached by proof of former 
statements inconsistent with any part of his evidence which is liable to be contradicted ; and by 
s. 157, “in o^er to corroboratej the testimony of a witness, any former statement made by such 
witness relating to the same fact at or about the time when the fact took place, or before any 
authority legally competent to investigate the fact, may be proved.” 

A Police-officer, by whom a statement has been reduced to writing, may, while under examina- 
tion, refresh his memory by referring to the writing made by him. — Evidence Acty I of 1872, s. 159. 
See In re Sheikh DabUy 6 0. L. R. 47: Emp, v. Setaram Vithaly I. L. R. 11 Bom. 657. 

Section 121 of Act X of 1872 provided that no Police-officer should record any statement, or any 
admission or confession of guilt, which m^ht bo made before him by a person accused of any offence: 
Provided that nothing should preclude a Police-officer from reducing such statement, or aamission, 
or confession into writing for his own information or guidance, or from giving evidence of any 
dying declaration. 

Any such statement, or a<imission, or confession reduced into writing ought not to form part 
of the record to be sent to the Magistrate.— p. 85. 

By s. 25 of the Evidence Act I of 1 872, “ no confession made to a Police-officer shall be proved 
as against a person accused of any offence and by s. 26, “no confession made by any person whilst 
he is in the custody of a Police-officer, unless it be made in the immediate presence of a Magistrates 
shall be proved as against such person:” “Provided that when any fact is deposed to as discovered in 
consequence of information received from a person accused of any offence in the custcnly of a Police- 
officer, so much of such information, whether it amounts to a confession or not, as relates distinctly 
to the fact thereby discovered, may be proved.” — Section 27. 

^ B and R, accused of offences under s. 414 of the Penal Code, gave information to the Police, 
which led to the discovery of the stolen property. This information was to the effect, that they 
(the accused) had stolen a cow and calf, and sold them to a particular person at a particular place. 
A Full Bench (Mahmood, J., dissenting) held, that s. 27 of the Evidence Act was a proviso not only 
to s. 26, but also to s. 25, and that, therefore, so much of the information given by the accused to 
the Police-officer, whether amounting to a confession or not, as related distinctly to the facts there- 
by discovered, might be proved. — Emp. v. Babu Laly I. L. R. 6 All. 509. 

No judicial officer, however, dealing with the provisions of s. 27 of the Evidence Act, should 
allow one word more to be deposed to by a Police-officer detailing a statement made to him by an 
accused, in consequence of which he discovered a fact, than is absolutely necessary to show hew the 
fact that WM discovered is connected with the accused, so as in itself to be a relevant fact against 
him. Section 27 is not intended to let in a confession generally.— Per Stbaight, J., Emp, v. 
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Bahu Lai, I. L. R. 6 All. 509. followed by Noeris, J., in Adu Shikdar, I. L. R. 11 Oal. 635, p. 641 ; 
see Emp, v. Pancham, I. L. R. 4 All. 198. 

The test of the admisaibility under s. 27 of the Evidence Act of information received from an 
accused person in the custody of a Police-officer, whether amounting to a confession or not is : — 
“was the fact discovered by reason of the information and how much of the information was the 
immediate cause of the fact discovered, and as such a relevant fact.” — Emp. v. Commer Sahib, I, L. 
R. 12 Mad. 154 ; see Adu Shikdur v. Emp,, I. L. R. 11 Cal. 635 : Emp, v. Pancham, I. h. R., 4 All. 
1^, and Reg, v. Jora Hadji, 11 Bom. H. C. R. 242 : Emp, v. Bahu Lall, I. L. R. 6 All. 509. In Emp, 
V. Kamalia, I. L. R. 10 Bom. 595, the accused were charged with the theft of mmQjwari, During the 
Police investigation they admitted before the Police that they had taken the grain and concealed it 
in a jar which they forthwith produced. The identity of the jwari recovered with that produced 
was not proved to the satisfaction of the Magistrate except by these admissions, and upon these 
admissions the accused were convicted of theft. It was held by the High Court that as the prisoners 
themselves produced the jwari it was by their own act and not from any information given by them 
that the discovery took place, and that section 27 of the Evidence Act consequently did not apply 
and that though the fact of the production of the property could be proved, the accompanying 
confession made to the Police was inadmissible in evidence. 

Statements maile to Police officers as to the ownership of property, which is the subject-matter 
of proceedings against them, although inadmissible under the Evidence Act as evidence against 
them at the trial for the offence with which they are charged, are admissible as evidence with regard 
to the ownership of the property in an inquiry held by the Magistrate under s. 523, post. — Emp, 
V. Tirhhovan Manekchand, 1. L. R. 9 Bom. 131, 

In the case of Emp, v. Dabee Pershad, I. L. R. 6 Cal. 530 : (S.C.) 7 C. L. R. 541, at the 
Criminal Sessions of the Calcutta High Court, PlUNSEP, J.,^ relying on the opinion expressed by 
Phear, J., in Reg, v. MacDonald, 10 B. L. R. Appx. 2, held, that an admission, not being a con- 
fession, of guilt made by an accused person to a Police-officer, was admissible in evidence. Such 
an admission, however, would not be admissible if made in the course of an investigation under 
this Chapter. See In the matter of Hiran Miya, 1 C. L. R. 21 : Reg. v. Hurribole Chunder Ghose, 
I. L. R. i Cal. 207; Emp. v. Rama Birapa, I. L. R. 3 Bom. 12; Reg, v. Jora Husji, 11 Bom. H. C. R. 
442. See oX^aEmp, v. Meher AH Malick, I. L. R. 15 Cal. 589. 

In the case of Emp, v. Pandharinath, I. L. R. 6 Bom. .34, it was held, that a statement 
made to a Police-officer, while in the custody of the Police, although intended to be made in self- 
exculpation, might be nevertheless an admission of a criminating circumstance, and, if so, it could 
not, under ss. 25 and 26 of the Evidence Act, be proved against the accused. In that case, the ac- 
cused was charged, under ss. 467 and 471 of the Indian Penal Code, with having dishonestly used 
as genuine a forged cheque, Melvill, J., in delivering the judrment of the Court, said ; “ The 
witness No. 14, a Police-officer, says ; ‘ The accused was sent for and shown this cheque, and he 
said that one Kisan ha<l given it to him. This was at the ferashkhana. He was in custody. Ac- 
cused said this after arrest.’ The statement of the prisoner that Kisan had given him the cheque 
was used by the prosecution as an admission by the prisoner that he had had possession of the 
cheque, ana it was put to the jury as amounting to such an admission. It is oontended thatss. 25 
and 26 of the Indian Evidence Act (I of 1872) prohibit such a use of such a statement wdien made 
to a Police-officer or by a j)erson in custody Okf a Police-officer, and we have come to the conclusion 
that this contention is well founded.” — See remarks of West, J., in the case of Emp, v. Doji Earsu, 
I. L. R. 6 Bom. 288, p. 291. 

Presidency Tb/zw#. -This section does not apply to the Police Calcutta and in Bombay. — Emp, 
V. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 

Dying Declaration, — The dying statement of a deceased person must be taken in the presence of 
the accused. If it is not so taken, the writing cannot be admitted to prove the statement made. — In re 
Samiruddin, I. L. R. 8 Cal. 211 : (S.C.) 10 C. L. R. 11. Tho\)hicf Court of tlio Punjab has held, 
that a dying declaration made by signs given in response to questions put is admissible in evidence ; 
but that in such a case it is essential that the statement should be a true record of what- actually 
took place, and should show on the face of it the questions put and the nature of the signs made in 
reply. — Bata v. Emp,, Punjab Rec,, 1886, p. 2. See s. 32 of the Evidence Act and Emp, v. Abdullah,^ 
I. L. R. 7 All. (F.B.) 386. 

AVTien any person whose evidence is essential to the conviction of a prisoner charged with the 
commission of a crime may be in imminent danger of dying before the case comes to trial, the depo'^i- 
tion of the dying person should, if possible, be recorded in the presence of the accused or of attest- 
ing witnesses; and, in the event of his death, submitted at the tj’ial with evidence of this fact. — C, O, 
No, 47, 31st July 1857 ; WUkins, 2nd Edition, p. 9. The statement may be proved in the ordinary 
way by a person who heard it, and the writing may be used for the purpose of refreshing the memory 
of the witness who recorded the statement.— i?w». v. Samiruddin, I. L. R. 8 Cal. 211 : (S. C.) 10 
G. L. R. 11. 

When a Police-officer, making inquiry in any case, has reason to believe that a person whose 
statement may have an important bearing on the case is in a dangerous state and likely to die be- 
fore the completion of the proceedings, or befoix) his deposition can be taken on oath in presence of 
the accused before a Magistrate, he should bo most careful first to ascertain, inthe presence of re- 
spectable witnesses, the apparently dying man’s impression of his own condition, and next, to take 
down his statement verbatim. See Instructions to Police-officers, Bengal Police Manual, p. 379. 

Magistrate ” in s. 26 of the Evidence Act does not include the head of a village discharging 
mag.sterial functions in the Presidency of Fort St. George, or in Burma or elsewhere, unless such 
headman is a Magistrate exercising the powers of a Magistrate under the Criminal Procedure Code — 
Act III of 1891, s. 3. 
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163 . No Police-officer or person in authority shall offer or make, or 

cause to be offered or made, any such inducement, 
threat or promise as is mentioned in the Indian Evi- 
dence Act, 1872, section 24. 

But no Police-officer or other person shall prevent, by any caution or 
otherwise, any person from making, in the course of any investigation under this 
Chapter, any statement which he may be disjiosed to make of his own free will. 

This section follows ss. 120 and 184 of Act X of 1872, spocifyinff particularly the inducement, 
threat or promise, the offer of which it is sought to prohibit. The latter part of the section is more 
geneml than the corresponding sections, in so far that it applies to any person^ and is not confined 
to the person arrested, as under Act X of 1872, but is confined to investigations under this Chapter, 

Presidency Toiwwf.— Tho^section does not apply to investigations by the Police in Calcutta and 
Bombay. — Emp, v. Nilmadhuh Mitter^ I. L. R. 15 Cal. 595. 

The Evidence Act (I of 1872) contains the following provisions as to confessions to Police- 
officers ; — 

Section 24. — A confession made by an accused person is irrelevant in a criminal proceeding, if 
the making of the confession appears to the Court to have been caused by any inducement, 
thieat or promise having reference to the charge against the accused person proceeding from a 
person in authority [as to who is a person in authority, see Reg. v. Navroji Dadahhai, 9 Bom. 

H. C. R. 358, and v. Mohun Lull, I. L. R. 4 All. 46] and sufficient, in the opinion of the 

Court, to give the accused person grounds which would appear to him reasonable for supposing 
that, by making it, he would gain any advantage or avoid any evil of-a tempoKil nature in refer- 
ence to the proceedings against him. (See Reg. v. Garner., 1 DenisorCs Cr. Cas., Reserved, 329.) 

Section 25. — No confession made to a Police-officer shall be proved as against a person accused 
of any offence. — See Emp. v. Mathews^ I. L, R. 10 Cal. 1022 ; and cases cited in Ernp. v. Meher Ali 
Mullick, I. L. R. 15 Cal. 589. 

Section 26. — No confession made by any person whilst he is in the custody of a !^ol ice-officer, 
unless it be made in the immediate presence of a Magistrate, shall be proved as against such person. 

Explanation.— Ill this section “ Magistrate does not include the head of a village discharging 
magisterial functions in the Presidency of Fort of St. George or in Burma or elsewhere unless such 
headman is a Magistrate exercising the powers of a Magistrate under the Code of Criminal Proce- 
dure, 1882 (Act III of 1891, s. 3.) (See as to proof of confessions made to Magistrates in Calcutta, — 
Emp. v. Kit Madliuh Milter, I. L. R. 15 Cal. 595) . 

Section 27.— Provided that when any fact is deposed to as discovered in consequence of infor- 
mation received from a person accused of any offence in the custody of a Police-officer, so much of 
such information, whether it amounts to a confession or not, as distinctly relates to the fact there 
by discovered, may be proved. See note to preceding section tixid Adu Shikdar Emp., I. L. R. 
11 Cal. 635, and Emp. v. Nana, I. L. R. 14 Bom. (F.B.) 260. 

Section 28. — If such a confession as is referred to in s. 24 is made after the impression caused by 
any such inducement, threat or promise has, in the opinion of the Court, been fully removed, it is 
relevant. 

A confession, when fairly made, is not inadmissible as evidence, simply because at the time it 
was taken no formal accusation had been made against the party making it. — Queen v. Ram Churn 
Chamar, 4 W. R. Cr. 10. But where a disclosure or confession has been improperly obtained by a 
Police-officer, no part of his evidence as to the discovery of facts made in consequence of such dis- 
closure or confession is legally admissible. — Queen v. Dhurum Dutt Ojha, 8 W. R. Cr. 13. In that 
case the prisoners made a confession •on being told by the Police-officer that he would get them 
released if they spoke the truth. See Bishoo Manjee, 9 W. R. Cr. 16. 

With reference to s. 26 of the Evidence Act it has been held, that the mere standing-by of a 
Magistrate when confessions are being made to and recorded by the Police for their own purposes 
will not make these confessions evidence. But if the Magistrate is himself conducting the investi- 
gation, then, although the prisoner may be in the custody of the Police at the time, the prisoner 
making a confession is liable to have that confession used against him.— Reg. v. Domun Kahar, 12 
W. R. Cr. 82. 

Extorting a confession by torture is punishable under ss. 331, 331, and 348, and extorting or 
attempting to extort a confession by criminal intimidation, under s. 506 of the Indian Penal Code. 

In Madras, the head of a village is a Magistrate within the meaning of this Act, and the con- 
fession of an accused person in the custody of the Police, if made in his presence, is admissible as 
evidence.— Mad. H. G. Pro., hith February, 1860 ; Weir, p, 14 ; see Mad. H. C, Judgt., ISth Septemr 
her, 1878 ; Weir, p. 15. So it was hehl that a village Magistrate was not a Police officer, and that a 
confession made to him was not inadmissible under s. 25 of the Evidence Act. — Emp. v. Sama Papi, 

I. L. R. 7 Mad. 287. 

Whenever a confession or admission of guilt is made by any person in the presence of a Magis- 
trate so as to be admissible as evidence against such person, the Magistrate should specially record 
the circumstances under which the confession or admission of tiuilt was made, and in whose custody 
the person was at the time, and whether the confession or admission of guilt was freely or volun- 
tarily made.— .Bom. H. C. Gir. 257. 

In the case of Queen v. Nabadwip Ooswami, 1 B. L. R. O. Cr. 20, Peacock, C. J., with refer- 
ence to a statement made to a Police-constable when he arrested the prisoner, observed: “The 
answer did not amount to a confession of guilt, but was a statement of facts which, if true, showed 
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that the prisoner was innocent. It is not a confession obtained under an inducement of hope or 
fear. The only objection to the statement being admissible as evidence is, t^t it was made in 
answer to a question put by the Police-officer. 

“The cases upon this subject in England are conflicting, but the later cases seem to show that 
statements made by a prisoner in answer to a question put by a Police-officer are admissible in 
evidence. In the case of Reg, v. Berremauy 6 Cox, O. C., 388, Ekle, C. J., refused to admit as 
evidence an answer given by a prisoner to a question put to him by a Magistrate ; and a similar 
ruling by Wilde, C. J., is to be found in the case of Beg. v. Pettil, 4 Cox, C. O., 164. But in 
later case—- v. Cheverton, 2 F. and F. 836,— Erle, C. J., admitted as evidence against the 
prisoner a statement which she had made in answer to questions put to her by a Police-officer. In 
that case it appeared that Baxter, the Police-officer, had said to the prisoner — * You had better 
tell all about it, it will save trouble ; and then put certain questions to the prisoner, which she 
answered. It was held that the answers given to Baxter were inadmissible, because they had been 
made under the influence of something in the nature of a threat or inducement. Afterwards an- 
other policeman put questions to the prisoner, which she answered, audit was objected that those 
answers wore inadmissible as they liad been made under the inducement held out by the former 
Police-officer. Erle, C. J., after consulting Wightman, J., admitted the statements made to the 
second Police-officer, holding, as I suppose, that the answers were not given in consequence of the 
inducement held out by the first officer. That is the distinct authority that statements made by a 
prisoner in answer to questions put by a Police-officer are admissible, and it may be remarked 
that in that case the answers were held to be admissible, although the prisoner had not been 
cautioned. 

“ In the case of Beg. v. MieJe, 3 F. and F., 822, it was held by Mellor, J., that the confession 
made by a prisoner in answer to a question put to him by a Police-officer was admissible. Mellor, 
J., in the case of Beg. v. Miak, to which I have referred, remarked, that many Judges would not 
receive the evidence, and that he highly disapproved of the course the Police had taken in asking 
questions. 

“ Having these conflicting decisions before us, I should be disposed to act upon the decision in 
the case reserved, even if it wore not borne out by every pritjcijde of common sense. If an induce- 
ment is held out to a prisoner to make a confession by telling him that he will be better off if he 
makes a confession, he may be induced, if he knows that circumstances arc strong to lead to a pre- 
sumption of guilt, to make a confession although ho is innocent. Tliero may be reasonable grounds 
against the admission of such a confession, though perliaps it would be bettei’ to admit it and to 
leave those who have to determine as to the guilt or innocence of the prisoner to judge of the weight 
which ought to bo attached to it. ... I cannot at all agree with the remarks of Mellor, J., and in 
the expression of his disaproval of the conduct of the Police-officer in asking questions, provided he 
does not hold out hope or fear as an inducement to confess. 

“ Some cases have gone to the extent of saying that a statement is not admissible if it is obtained 
by telling the prisoner he had better tell the truth. For iny own part I cannot sec any objection to 
telling every man that ho had better tell the truth [see Knip, v. lTzee?\ I. L. R. 10 Cal. 775], 
but that is very different from telling a man that he had better confess when you do not know 
whether he is innocent or guilty. Though it has been held, in some cases, that confessions obtained 
by asking q^uestions are not admissible, and althojigh law is said to bo the perfection of reason, it 
has been distinctly ruled in England, and I believe without a dissentient voice, that confessions 
obtained by artifice or deception are admissible. ” See Beg. v. Navroji Vadubhai , 9 Bom. 
H. O. R. 358 : Enip. v. Mohan Lall^ I. L. R, 4 All. 46 : Emp. v. Pandharinafh., I. L. R. 6 Bom. 34. 

A confession rightly admitted in the first instance should bo struck out if afterwards it is shown 
that it was made under inducement, threat or promise — Reg. v. Garner, 1 Denison’s Cr, Cas., Re- 
served, 329. 

A statement by a prisoner admitting guilt, overheard by a policeman in an adj lining room, 
the prisoner being ignorant of the policeman’s vicinity, may be proved. —Reg. v. Sageena, 7 
W. R. Cr. 56. fl 

In the case of Emp. v. Uzeer, I. L. R. 10 Cal. 775, where a Deputy Magistrate, before re- 
cording a confession, told the prisoner lie had lietter tell the truth, it was held tliat the use of such 
language was calculated to hold out an iriduceiiu'nt to the prisoner to confess, and that the con- 
fes^on taken was therefore inadmissible in evidence. See Beg. v. Garner, 1 Denison’s Cr. Cas., 
Reserved, 329. 

Presidency Towns.— section does not apply to the Police in Calcutta and Bombay.— v. 
Nihnadhuh Milter, I. L. R. 15 Cal. 595. 

164 . Any Magistrate not being a Police-officer may record any state- 
ment or confession made to him in the course of an 
investigation under this Chapter, or at any time after- 
wards before the commencement of the inqniry or trial. 

Such statements shall be recorded in such of the manners hereinafter 
prescribed for recording evidence as is, in his opinion, best fitted for the circum- 
stances of the case. Such confessions shall be recorded and signed in the manner 
provided in section 3G4, and shall then be forwarded to the Magistrate by whom 
the case is to be inquired into or tried. 

No Magistrate shall record any such confession unless, upon questioning the 
person making it, he has reason to believe that it was made voluntarily ; and 
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when he records any confession, he shall make a memorandum at the foot of 
such record to the following effect : — 

I believe that this confession was voluntarily made. It was taken in my 
presence and hearing, and was read over to the person making it and admitted 
by him to be correct, and it contains a full and true account of the statement 
made by him. 

(Signed) A. B., 

Magistrate. ’’ 

This section specially limits the powers which it ^jives to Magistrates who are not Police-officers, 
Accordingly, Police-officers having magisterial powers will not be competent to record statements 
or confessions under this section. See Queen v. Hurribole Chunder Ghose^ I. L. R. 1 Cal. 207. 

Presidency Towns. — This section does not apply to the Police in Calcutta and Bombay. — Emp. 
V. Nilmadhub Milter^ I. L. R. 15 Cal. 595. Accordingly in those towns if it appears that a confes- 
sion has been made to a Magistrate and that it was made volimtjirily and the evidence of the 
Magistrate that such confession was made is admissible under s. 26 of the Evidence Act. — Ibid. 
Section 164 not applying, it is unnecessary that such confessions should be i*ecorded. 

The section is precise as to the time up to which, in the course of proceedings, a statement or 
confession may be recorded ; it further provides, not that a confession shall be taken, but that it 
shall be recoraed and signed. Like s. 122 of Act X of 1S72, it contemplates and provides for cases 
in which confessions are recorded by a Magistrate other than the Magistrate by whom the case 
is to be inquired into. See Enip. v. Anuntram Singh, I. L. R. 5 Cal. (F. B.) 954 : (S. C.) 6 
C. L. R. 297 : Emp. v. Yakub Khan, I. L. H. 5 All. 253 ; Queen v.^etoo, 23 W. R. Cr. 16 : /w re 
Behari Hadji, 5 0. L. R., 2^18: Emp. v. Munnoo Panioli, 4 C. L. R. 137 : (S. C.) [nomine'] Emp. 
V. Mannoo Tamoolee, I. L. R. 4 Cal. 696 : Reg. v. Shivya, I. L. R. 1 Bom. 219 : Krishnomonee v. 
Emp.y 6 C. L. R. 289. Accordingly, where it appeared that the Magistrate who recoi*ded 
a confession was himself the Magistrate who conducted the inquiry preliminary to committal, 
and had jurisdiction so to do, the Court refused, notwithstanding that the Magistrsfte had note<l 
that the confession had been taken under s. 122 of Act X of 1872, t » treat the confession as taken 
under that section. — Emp. v. Anuntram Singh, I. L. R. 5 Cal. (F. B.) 954: (S. C.)6C. L. R., 
2^)7. Such a confession, it was held, must bo treated as an examination under s. 193 of Act X of 
1872 (corresponding with s. 242 of this Act), notwithskindiiig that the prisoner might have been 
brought before the Magistrate before the conclusion of the Police investigation.— //nd. To such a 
confession the provisions of s. 346 of Act X of 1872 applied. — Ibid. The Full Bench in the last 
cited case distinguished the case of Emp. v. Mannoo Tamoolee, I. L. R. 4 Cal. 696 : (S. 0.) 
[nomine?)^ Emp. v. Munnoo Panioli, 4 C. L. R. 137, where it appeared that though the Magistmte 
who recorded the confession subsequently conducted the preliminary inquiry, yet, at the time of 
recording the confession, he was outside the limits of his jurisdiction, and had no power to take up 
the preliminary inquiry. 

In In re Behari Hadji, 5 C. L. R. 238, it was held, that s. 122 of the former Code applied also 
to a confession made during or before the commencement of an investigation by the Police. See 
Schedule III (7), which gives power to a Magistrate of the third class to record confessions or state- 
ments during a Police investigation under this section. 

A Magistrate is prohibite(l from recording a confession until he has actually satisfied himself 
by questioning the person making it that it is voluntary. — See Jai Narayan v. Emp., I. L. R. 17 
Cal. 862, p. 871, and he ought to be so satisfied before he proceeds to record the confession. 

* Upon questioning the person ’ making the confession, the Magistrate is only to put questions 
to the accused as to whether or not the confession was made voluntarily. — Reg. v. Bai Ratan, 10 
Bom. H. C. R. p. 175. 

While s. 122 of Act X of 1872 provided that confessions should be taken in the manner provided 
by s. 346 (corresponding with s. 3^ of this Act), this section expressly provides that such confes- 
sions shall be recorded and signed. The reason for requiring the signature of the accused was 
probably to furnish a test whether the confession was voluntarily made and free from controlling 
influences and to afford him a locus pcenitentiw — an ultimate opportunity before the final completion 
of the record of indicating that the confession was not voluntarily. — Reg. v. Bai Ratan, 10 Bom, 
H. C. R. p. 175. 

In the case of Reg. v. Bai Ratan, 10 Bom. H. C. R. 166, a Full Bench of the High Court at 
Bombay held, that a confession recorded under s. 122 of Act X of 1872 was inadmissible in evidence 
unless signed or attested by the mark of the accused That case is now, as to this point, superseded 
by 8. 533, infra. By that section it is expressly provided that where it appears in recording any 
statement or confession of an accused person under this section (164) or s. 364 {infra), that the pro- 
visions of such sections have not been fully complied with, evidence may, notwithstanding s. 91 
of the Evidence Act, I of 1872, be received that the accused duly giade the statement recorded, 

S rovided the error has not injured the accused in his defence. The cases of Reg. v. Omriti Govinda^ 
) Bora. H. C. R. 497 : Emp. v. Anuntram Singh, I. L. R. 5 Oal. (F. B.) 954 ; (S. C.) 6 C. L. R, 
2^ : Noshai Mistri v. Emp., I. L. R. 5 Cal. 958 : (S. C.) 6 C. L. R. 353 : Emp. v. Mannoo Tamoolee^ 
I. L. R. 4 Cal. 696: (S. C.) [nomine] Emp. v. Munnoo Panioli, 4 C. L, R. 137 : E7np, v. Harikisto 
BisvKts Bose, 5 C. L. R. 209, are also superseded on this point by s. 533. 

** In a recent case in Madras, Parker, J., expressed an opinion that the provisions of s. 164 are 
imperative, and s. 533 will not render a confession admissible in evidence where no attempt has been 
made to conform to the provisions of the former section. — Emp. v. Viran, I. L. R. 9 Mad. 224. 
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There the Depu^ Magristrate of Malabar, purporting to act under the provisions of the Mapilla Act 
(Madras Act, XX of 1859;, recorded a statement in the nature of a confession made by V, who was 
under arrest on suspicion of being concerned in a Mapilla outrage. This statement, which was 
made in Malayalam, was recorded in English in the form of a narrative, and was signed by the 
Magistrate only. The same Magistrate shortly afterwards, purporting to act under the Code of 
Criminal Procedure, before any evidence was recorded against V, examined him as to this state- 
ment, which was read over and translated to him. In answer to questions, V admitted that he had 
made it voluntarily. This examination was recorded according to the provisions of s, 3^ of the 
Code of Criminal Procedure. After other evidence was recorded, V retracted his statement. He 
was committed to the Sessions, tried and convicted mainly on his own recorded statement and 
examination. 

The Deputv Magistrate was examined as a witness, and stated that the statement recorded by 
him was made by V, and was correctly recorded and was made voluntarily. 

It was held, that the record of the statement made by V to the Deputy Magistrate was not 
admissible in evidence against V . 

Parker, J., also was of opinion that if the confessional statement of V was recorded by the 
Magistrate in his executive capacity, it was not receivable in evidence under s. 80 of the Evidence 
Act, and further, that the action of the Magistrate in examining V as to his confessional statement 
before there was any legal evidence on the record against him was illegal, and, therefore, the record 
of such examination could not be used in evidence against V, and inasmuch as the record of the 
statement of V was not admissible, secondary evidence thereof could not be given. 

jAinguage * — Under s. 364, a confession is to be recorded in the language in which the ac- 
cused person is examined, or if that is not practicable in the language of the Court or in English. If 
it is impracticable that must be shown by the prosecution. — Jai Narayan v. Emp,^ I. L. K. 17 Cal. 
p. 870, par Macpherson and Hill, JJ. Where it was not shown to be impracticable and a confes- 
sion made in a vernacular language was recorded in English, Prinsep and Beverley, JJ., held that 
it might be presumed that the law was complied with and that the confession recorded in English was 
properly recorded. — Foolchand v. Emp.^ I. L. R. 18 Cal. 549. In the case of Emp. v. Firan, I. L. R, 
9 IVRid. p. 240, however, Brandt ana Parker, JJ., held that no presumption could arise that a 
confession was “ duly taken,” and taken according to law when on the face of it it appeared that it 
was not duly taken. In the case of Emp, v. Nilmadhub Milter^ I. L. R. 15 Cal. 595, the Full Bench 
expressed a doubt whether the provisions of s. 164 read with s. 364 would be complied with where 
answers made by an accused to a Magistrate in one language are taken down in another, unless it 
could be shown to be impracticable to have taken down the answers in the langiij^e in which they 
were given, and whether the defect could be cured by s. 533. — See Titu Mya^ 1 C. L. R. (P. B.) : 
(S. C.) I. L. R* 8 Cal. 618 {note) : Fekoo Mahto v. Emp,y I. L, R. 14 Cal. 639 : In re Bunshi Sheikh^ 
I. L. R. 6 Cal. 816. 

In the case of Emp, v. Sagambur^ 12 O. L. R. 120, the Court (McDonell and O’Kinealy, 
JJ.) expressed an opinion that an omission to record the questions put to an accused in taking his 
statement does not render such statement inadmissible. 

It seems that an accused person who refuses to sign a statement or confession made by him 
commits no offence punishable under s. 180 of the Indian Penal Code.— J^wip. v. Sirsapa^ I, L. R. 
4 Bom. 15 — the provision that the accused shall sign the record being nothing more than a direction 
to the Magistrate or Sessions Judge as to the manner of recording such examinations, and 
in no way casts any obligation on the accused. — Ibid, per Kemball, J. See Reg, v. Bai Ratan, 10 
Bom. H. C. R. 166 : Reg, v. Apahin Kesu^ 10 Bora. H. C. R. 181 : Reg, v. Shivya^ I. L. R. 1 Bom, 
219: and compare Emp, v. Ramanjiyya^ 1. L. R. 2 Mad. 5. In the first of these cases, West- 
EOPP, 0. J., said “ It seems to me of the essence of such confessions and statements that they 
should be voluntarily made, and that they cannot be considered as complete until signed by the 
accused person.” ^ 

Chapter XXV deals with the recording of evidence, 

Where the statement or confession is made through an interpreter in a language other than 
that of the Court, it is not necessary that it should be recorded in that language. The language in 
which it is conveyed to the Court by the interpreter is the language in which it should be recorded. 

1 . V, Vaimbileey I. L. R. 5 Cal. 826. 

Memorandum, — The memorandum to be made under this section is fuller than that required 
under the corresponding section of the former Code. The latter senten e in the momoi*andiim 
seems to have been inserted in accordance with the decision of the Bombay High Court in the case 
of Reg, V. Shivya^ I, L. R. 1 Bora, 219, 

The Evidence Act, I of 1872, s. 80, provided that whenever any document is produced before 
any Court purporting to be a statement or confession by any prisoner or accused person taken in 
accordance wi^ law, and purporting to be signed by any Judge or Magistrate, the Court shall pre- 
sume that the document is genuine ; that any statement as to the circumstances under which it 
was taken, purporting to be made by the person smning it, is true ; and that such statement or con- 
fession was duly taken. — See SSnp, v. Viran, I. L. K. 9 Mad. 240 : Foolchand v. Emp,^ I. L. R. 18 Cal. 
649 : Emp, v. Sunder Singh^ I. L. R. 12 All. 595, 

A confession does not become inadmissible, merely because the memorandum required by law 
to be attached thereto by the Magistrate taking it has not be^n written in the exact form pre- 
scribed. — Emp, V. Bfiairon Singh^ I. I^. R. 3 All. 338, 

This section (164). authorizes a Magistrate to record the statement of a person who appears 
before him as a witness, as well as the statement or confession of a person accused of an offence. — 
^mp. V. Malka, I. L, R. 2 Bom. 643. 
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The practice of taking prisoners before a Magistrate not having jurisdiction in the case for the 
purpose of having a confession recorded is not generally desirable, but such a confession is legally 
admissible in evidence when duly proved.— v. Vahala Jethay 7 Bom. H. C. R. Or. 56. 

A confession made by an accused ^)erson before a Magistrate who had jurisdiction to deal with 
the matter to which it related, might, it was held, be made the commencement of a trial or inquiry 
under Chap. XV of Act X of 1872 (Chap. XVIII of this Code), and be treated as a confession 
under s. 346 (s. 364 of this Code), whether or not the case was still under the investigation of the 
police.— ArwAnowow«e v. Emp»y 6 C. L. R. 289. 

It is not necessary for a Magistrate to caution a prisoner before recording a statement made by 
him. — ProceedingSy 9th December 1869 : 5 Mad. H. C. R. Appx. xi ; Weir, p. 8. There is, however, 
nothing in the Ian to prevent a Magistrate! doing so. But where a Magistrate before recording a 
confession told the prisoner he had bettor tell the truth it was held that the use of such language 
was calculated to hold out an inducement to the prisoner to confess and that the confession taken 
was inadmissible. — Emp. v. UzeeTy I. L. R. 10 Cal. 775. See remarks of Peacock, 0. J., in Queen 
V. Nabadwipy 1 B. L. R. O. Cr. 20. 

The headman of a village, if a Magisti-ate and not also a Police-officer, is entitled to act under 
this section. — Proceedings^ \Uh February 1869 : 4 Mad. H. C. R. 2 : Emp, v. Sami Papi, I. L. R, 
7 Mad. 287. 

See s. 346, infra. 

The following rule as to confessions is in force in Madras : — 

Whenever a Police-officer is about to depose to a confessional statement made a prisoner to 
him while in his custody, he should be asked whether a Magistrate was present. If not, the con- 
fessional statememt is inadmissible, except so far as it relates to a fact discovered thereby.— Afad# 
H. C. Pro.y X^th September 1864 ; Weiry p. 8. 

Joint Trials the case of Emp. v. Dafi NarsUy I. L. R. 6 Bom. 288, it was held, that to 
render the statement of one person tried jointly with another for the same offence admissible, 
against that other, it was necessary that it should amount to a distinct confession of the offence 
charged. West, J., said : — “ It is obvious that Govinda (one of the prisoners) did not intend to 
criminate himself. His intention is to exculpate himself and make Paji the murderer of Narsu. 
When a person admits guilt to the fullest extent and exposes himself to the pains and penalties 
provided for his guilt, there is a guarantee for his truth, and the Legislature provides (see s. 30 of 
the Evidence Act) that his statement may be considered against his fdlow-prisoners charged with the 
same crime. By exculpating himself Govinda fails to provide this guarantee, and his statement 
must be set aside in weighing the evidence against Daji.” See Ifoor Bux Kazi v. Emp.y I. L. R. 

6 Cal, 279 : (S. C.) 7 C. L. R. 385. 

The word “confession,” as used in the Evidence Act, must not be construed as including a mere 
inculpatory admission which falls short of being an admission of guilt.— v, Jugrupy I. L. R, 

7 All. 647. Accordingly, unless the admission of a prisoner amounts ^o an admission of guilt, 
the statement made by him cannot be used against a co-prisoner. — Ibid. 

One prisoner cannot be convicted on the confession of another prisoner without further evi- 
dence in corroboration. — Emj}. v. Dosa JevUy I, L. R. 10 Bom. 231. Section 30 of the Evidence 
Act makes an exception, and its wording shows that the confession is merely to be an element in 
the consideration of the offence. Unless there is something more, a conviction upon it will still be 
a case of no evidence, and bad in law.— Mad. H. C. Pro.y 24th January 1873; Weir, p. 9. 

A confessional statement made at the close of trial is not a plea of guilty upon which the Judge 
can record a finding without taking the verdict of the jury or the opinion of the assessors. After 
a prisoner has once claimed to be tried, all the evidence, including the prisoner’s admission, must 
be laid before them. — Mad. H. C. Pro.^ \Wi November 1866 : Weir. p. 8. 

The following form was prescribed in Bengal for recording confessions of accused persons. 
Such confessions, it was pointed out, should invariably be recorded in the printed forms (supplied 
by the Superintendent of Stationery) 

STATEMENT OF ACCUSED PERSON. 

The statement of aged about years, 

made before me Magistrate of the class, 

at on the day of 188 : — 

My name is ; my father’s name is 

I am by caste and by occupation 

My home is at Mouzah Thannah 

District I reside at 

{Signature or mark of accused.) 

The above statement was made in my presence and hearing, and contains accurately the whole 
of the statement made by the accused person. I believe that this confession was voluntarily made, 

{Signature of Magistrate.) 

— Cal. H. C. C. O.y No. 3 of 2^th March 1880; WilkinSy p. 72. (See now memo, under this section.) 

Instructions regarding the Recording of Confessions. — It is desirable that Magistrates should act 
with deliberation in examining persons brought before them for the pupose of making confes- 
sions, and should, as far as possible, satisfy themselves that the confession is voluntary, and this 
not merely from the declaration of the accused, but from an attentive observation of his demean- 
our. — Cal. H. C. C. O.y No. 3 of 24th March 1880 ; WilkinSy p. 2. 

It is not proper to allow the Police-officer who brought the prisoner to be present while the 
confession is being recorded by a mohurir, and to suggest questions to be put to the confessing 
prisoner— Ca^. B. C. C. O.y No. 7 of dOth July 1873 ; WilkinSy p. 2. 
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The following instructions have been issued by the Chief Court of the Punjab 

(a) Statements of accused persons recorded under ss. 846 (364) and 122 (164) of the Criminal 
Procedure Code (Act X of 1872) must, whenever practicable, be recorded in the language in which 
they are made. 

{b) When such language is not the language in ordinary use in the district in which the Court 
is hela as determined by the Local Government under s. 337 (556), or the language prescribed by an 
order under s. 3^ (357), the record of the statement must, in all apealable cases, be translated into 
English, where the Sessions Judge or Magistrate ordinarily writes his proceedings in English, and 
translations must be authenticated by the signature of the translator, and also of the Judge or 
Magistrate before whom the statement is made. — Punjab QazeMet 1878, Part III, p. 519. 

The following rules, also, as to taking down confessions have been issued by the Chief Court of 
the Punjab : — 

(1.) Every Magistrate about to record a confession under s. 122 (164) of the Criminal Proce- 
dure Code (Act X of 1872) shall write, in the language in which he ordinarily writes his iudgments 
in criminal prceedings, a brief memorandum of the inquiry made by him, and which he is by 
law bound to make in order to ascertain that the accused person is acting voluntarily in making 
a confession. 

(2.) The statement shall be fully and accurately written down in the language in which it is made 
by the accused person, and if not written by the Magistrate with his own hand, the Magistrate shall, 
as the examination proceeds, make a memorandum of it in the vernacular of the district, or in 
English, with his own hand and under his own signature. 

(.3.) The Magistrate shall only question the accused person so far as may be necessary to enable 
the Magistrate to understand what the accused person’s meaning is. Every question shall bo written 
down in full, together with the answer. 

(4.) When the accused person has concluded his statement, the written record of his statement 
shall be read out to or shown to him by, or in the presence of, the Magistrate, and any explanations 
or additions to it made by the accused person shall be written down in the manner above pre- 
scribed. 

(5.) The Magistrate shall then desire the accused person to add his signature or mark. If the 
accused person decline to affix his signature or mark, the Magistrate shall state the fact, and the 
reasons, if any, assigned by the accused person for so declining. 

(6.) Th^ Magistrate shall then certify, under his own hand, that the statement of the accused 

g erson was made in his presence and in his hearing, and that the whole of the statement so made 
as been accuiutely recorded and attested (if such be the case) by the accused person, 

(7.) The Magistrate shall then add the memorandum prescribed by s. 122 (164), and his own 
signature and description in full. 

(H.) The Magistrate may state in writing any other circumstance attending the making or 
recording of the accused person’s statement. Any such statement made by the Magistrate, if not 
embodied in the certificate, must be separately signed by him. 

(9.) The record will then be forwarded to the Magistrate by whom the case is inquired into 
or tried. 

(10.) In every case in which the record of a confession by an accused person taken under 
s. 122 is received by the Magistrate inquiring into or trying the case, the Magistrate shall inquire 
from the accused person whether he made the statement purporting to have been made by him 
before the Magistrate from whom the record of the confession was received. The statement shall 
be shown or read to the accused person, and the fact noted by the Magistrate ; and the accused 
person’s answer to the question shall be recorded in full. 

DISTRICT. 

In the Court of 

Queen-Empress v 

The confession of takes by me 

a Magistrate of the District. This day 

of 188..., 

Memorandum of Inquiry, 

Mark or signature of accused (Signed) 

MagistratSf Class, 

Certified that the above confession was taken in my presence and hearing, and contains 
accurately the whole of the statement made by the accused [* and was attested by him as correct in 
my presence] , 

(Signed) 

Magistrate^ Class, 

I believe that this confession was voluntarily made. 

(Signed) 

Magistrate^ Cla^s, 

— Punjab Gazette^ 1878, Part III, p. 272. (See now memo, under this section.) 

The following rules were passed by the Bombay High Court under s. 292 of Act X of 1872 : — 

It is not desirable that the Police-officer making an investigation under Chap. X of the Code 
of Criminal Procedure (Chap. XIV of this Act) should be present when confession is recorded 
under s. 122 (164) of the Code, nor should any Police-officer remain in the Magistrate’s Court 
except such as may be necessary to secure the safe custody of the accused person. Under the direc- 
tion contained in para. 6, page 27, of the High Court Circular Book, the Magistrate taking a 
confession should record whether the instructions contained in the present circular have been 


* To be omitted if such be not the case. 
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complied with. In all important criminal caaes* and especially in oases of murder and daooity, it is 
desirable that the Police-officer by whom the inveati^tion has been conduct^ should be examined 
as a witness in regard to the circumstances of the investigation. Each Police-officer should bring 
with him his diary and also the memorandum [tipun) of the statements taken down by Mm under 
8. 119 (162) of the Code of Criminal Procedure. An extract from his diary should be invariably 
recorded in the case. The memorandum itipun) should not be recorded, but should be used by 
the Police-officer to refresh his memory if he is questioned as to the statements made to him by the 
witnesses. — Bombay Gazette^ 1881, p. 473. 

A statement taken down in the course of a Police investi^tion by a third class Magistrate 
under s. 164 is not evidence in a stage of a judicial proceeding within the meaning of ss. 191 and 193 of 
the Indian Penal Code such that, when the statement is contradicted afterwards before a Magis- 
trate having jurisdiction, it will form a sufficient basis for an alternative charge of giving false 
evidence. — Emp, v. Bharma^ 1. L. R. 11 Bom. 702. 

165 . Whenever an officer in charge of a Police-station, or a Police- 

officer making an investigation, considers that the produo- 
Poiice- document or other thing is necessary to the 

conduct of an investigation into any offence which he 
is authorized to investigate, and there is reason to believe that a person to whom 
a summons or order under section 94 has been or might be issued will not or 
would not produce such document or other thing as directed in the summons or 
order, or wnen such document or other thing is not known to be in the possession 
of any person, such officer may search, or cause search to bo made, for the same, 
in any place within the limits of the station of which he is in charge, or to which 
he is attached. 

Such officer shall, if practicable, conduct the search in person. 

If he is unable to conduct the seach in person, and there is no other per- 
son competent to make the search present at the time, he may require any officer 
subordinate to him to make the search, and he shall deliver to such subordinate 
officer an order in writing, specifying the document or other thing for which 
search is to he made, and the place to be searched ; and such subordinate officer 
may thereupon search for such thing in such place. 

The provisions of this Code as to search-warrants shall, so far as may be, 
apply to a search made under this section, 

Wbere the officer in charge of a Police-station, or officer making an investigation, is unable 
to conduct the search in person, a subordinate officer can onlv act under a written order, in which 
the thinsr for which the search is to be made and the place to be searched are specified. 

Search by night is not illegal, but when the search can be delayed without danger to the 
chance of recovering property, &c., it should be postponed. — Bengal Police Manual^ p. ,?22. Except 
under special circumstances, the search must be made between sunrise and sunset. If, for special 
reason, a search be made between sunset and sunrise, such reason must be reported to the District 
Superintendent of Police for the inforfhation of the Magistrate having jurisdiction. If a search is 
required in any place within the limits of another station, it can only be made through the officer 
in charge of the latter, on the requisition, oral or written, of the former. — Bengal Police Manual^ 
2nd Edition, p. 402. 

Under s. 12, Act V of 1861, it has been declared that the Extra Assistant Superintendents 
of Police, attached to a detective department, shall have the powers of officers in charge of Police- 
stations for the purpose of searching houses in each district where they may be employed. The 
Extra Assistants, while exercising these powers, can, under the terms of this section of the Crimi- 
nal Procedure Code, by written order in any particular case, direct the head constables of the detec- 
tive department, who are subordinate to them, to make^search in any house or place, — Qovernr 
vnent Order No, 4714, dated 21th July 1869 ; Bengal Police Manual^ 2nd Edition, p. 41)2. 

Under s. 23 of Act V of 1861, it is lawful for every Police-officer, for the purposes mentioned in 
that section, without a warrant to enter and inspect any drinking shop, gaming-house or other place 
of resort of loose and disorderly characters ; and under s. 23 of Act VII (B.C.) of 1864, anjr Police- 
officer may enter and inspect, at any time, by day or night, any salt works or any warehouse in which 
salt is stored. Section 1^, mpra^ gives an officer in charge of a Police-station power to enter any 
p^e within the limits of the station for the purpose of inspecting weights and measures. See ss. 
96—106, mpra, as to search-warrants. 

Officers in charge of Police-stations may also institute searches— 1«^, for contraband salt, &c. 
(s. 28, Act VII (Ben.) of 1864; Act I (Mad.) of 1882, ss. 21, 23 ; Act VII (Bom.) of 1873. s. 8; Act 
XII of 1882, ss. 15, 18) : 2ndy for stamped paper not bearing the proper distinguishing mark, and not 
authenticated as having been purchased from Government (s. 7, Act XIX of 1858). Any Police- 
officer above the rank of head constable, and head constables in charge of outposts of the Ist and 
2nd grade, may institute searches for excisable articles liable to confiscation under the Excise Acts. 
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No Police-officer shall be compelled to sajr whence he got any information as to the commission 
of an offence. — Evidence Act^ I of 1872, e, 125. 

Presidency Towns,— This section does not apply to the Police in Calcutta and Bombay.— v, 
mimadhuh Mitter, I. L. R. 15 Cal. 595. 


166 . An officer in charge of a Police-station may require an officer in 

charge of another Police-station, whether in the same or 
a different district, to cause a search to be made in any 
place, in any case in which the former officer might 
cause such search to be made within the limits of his 


When officer In charffe 
of Police-station may 
require another to issue 
search-warrant. 


own station. 


Such officer, on being so required, shall proceed according to the provisions 
of section 165, and shall forward the thing found, if any, to the officer at whose 
request the search was made. 

Presidency jTomjiw.— This section does not apply to the Police in Calcutta and Bombay.— v. 
NilmadhtU) Mitiery 1. L. K. 15 Gal. 595. 


167 . Whenever it appears that any investigation under this Chapter can- 

procedure when in- not be completed within the period of twenty-four hours 
vestiffation cannot bo fixed by section 61, and there are grounds for believing 
completed in twenty- that the accusation is well founded, the officer in charge 
four hours. Police-station shall forthwith transmit to the 

nearest Magistrate a copy of the entries in the diary hereinafter j)rescribed 
relating to the case, and shall at the same time forward the accused to such 
Magistrate. 

The Magistrate to whom an accused person is forwarded under this section 
may, whether he has or has not jurisdiction to try the case, from time to time 
authorize the detention of the accused in such custody as such Magistrate thinks 
fit, for a term not exceeding fifteen days. If he has not jurisdiction to try the 
case or commit it for trial, and considers further detention unnecessary, he may 
order the accused to be forwarded to a Magistrate having such jurisdiction. 

A Magistrate authorizing under this section detention in the custody of the 
Police shall record his reasons for so doing. 


If such order be given by a Magistrate other than the District Magistrate 
or Subdivisional Magistrate, he shall forward a copy of his order, with his 
reasons for making it, to the Magistrate to whom he is immediately subordinate. 


Under s. 124 of Act X of 1872, the Police-officer was directed, in cases where the investigation 
could not be completed in twenty-four hours, to forward the accused, with a statement of the 
offence for which he had been arrested, not to the nearest Magistrate, but to the Magisti ate having 
jurisdiction. Instead of the st^itement of the offence, a Police-officer must now, in such circum- 
stances, transmit a copy of the entries in the diary directed to be kept under s. 172, infra. 

Magistrates of the third class, under their ordinary powers, have power to authorize detention 
of a person during a Police investigation under this section. — Sched. Ill (8). 


The intention of the Legislature is that an accused person should be brought before a Magis- 
trate competent to try or commit with as little delay as possible. — Manikam v. Queen^ I. L. K. 6 
Mad. 63. In proceedings before the Police under this Chapter the period of remand cannot exceed 
in all fifteen days, including one or more remands. — Emp, v EngadUy I. L. R. 11 Mad. 98. 

While a case was being investigated under this Chapter by A, a Police-officer, T presented a 
petition to the Magistrate having jurisdiction to try the case, accusing W of being concerned in the 
commission of the offence, and prayed that he might be arrested and sent to the Police-officer in- 
vestigatingthe case. W was accordingly arrested and brought before the Magistrate, who, having 
examined T on oath and taken W’s statement, made an order in the petition to the f<^owing effect : 

As no Police report has been ma<le on this matter, and the petitioner only has presented this 
petition, ordered that these papers of W be sent to the District Superintendient of Police : and if a 
report of the matter be made, the case may be sent up according to rule with the papers.” In 
accordance with this order, W was taken to the District Superintendent of Police, and was sent 
by that officer to A. A negligently allowed W to escape, and was tried and convicted under s. 222 
of the Indian Penal Code, it being held that the order of the M.agistrate might he taken to have 
been passed under s. 167 of the Code, and therefore that W was lawfully committed to the custody 
of the Police, and that A was legally bound to retain him in custody until released therefrom by 
due course of law. — Emp, v. Ashr^ Aliy I. L. R. 6 All. 129. 
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I>etefi^on,—The retaining of a person in a particular place, or the compelling him to go in a 
particular direction, by force of an exterior will, overpowering or suppressing in any way his own 
voluntary action, is an imprisonment on the part of the person exercising that exterior will. — JPar- 
ankusam Narasaya Pantulu v. Stuart, 2 Mad. H. C. R. 196. See Bird v. Jones, 7 Q. B, 742. In 
The Que&iiy. Behary Sinyh, 7 W. K. Cr. 3, MAP.KBy, J., said : — “ At the expiration of twenty-four 
hours, unless the special order of the Magistrate has been obtained, the prisoner must either bo 

discharged or sent to the Magistrate, and any longer detention is absolutely unlawful 

Though this is not so expi ess upon the place as the time of confinement, it is perfectly clear that 
it was intended that where a Police otficer arrested any person, the prisoner should not be kept 
in confinement in any place which the subordinate officer might select, but that he should, if 
possible, be sent immediately to the Police-station and be placed in the custody of the officer in 
charge of the station, who is the person entrusted by the Act with the conduct of the inquiry” 
(p. 6). The time during which a person is kept in wrongful confinement is immaterial, except with 
reference to the extent of punishment of the person causing the wrongful confinement. — Queen v. 
Suprosunno Ohosal, 6 W. R. Cr. 88. 

Wron^ul confinement is punishable under s. 342 of the Penal Code. Section 340 of the same 
Code provides : “ Whoever wrongfully restrains any person in such a manner as to prevent that 
person from proceeding beyond certain circumscribing limits, is said ‘ wrongfully to confine’ that 
person.” 

A Police-officer cannot be convicted under s. 29 of Act V of 1861 for detaining a person for over 
twenty-four hours, unless there has been a continuous detention for over that period of time {Indro- 
hee Thaba, 1 W. R. Cr. 5) ; but any continuous detention for over twenty-four hours is punishable 
under that section. — Bussoram Doss, 19 W. R. Cr. 36. 

Under s. 344, infra, also, a Magistrate cannot remand an accused person to custody for more 
than fifteen days at a time. At the expiration of twenty-four hours from the time of arrest, the 
accused must be brought before a Magistrate, and then no remand without a hearing can last for 
a longer period than fifteen days. — B.eg, v. Surkya Valad Dhaku, 6 Bom. H. C. R. Cr. 31. See 
the note to that section. 

See note to s. 61, supra. 

Presidency Tovms. — This section does not apply to the Police in Calcutta and Bombay — Emp, 
V. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 

168. When any subordinate Police-officer has made any investigation 
Report of investiga- under this Chapter, he shall report the result of such 

tion by subordinate investigation to the officer in charge of the Police- 
Pollce-offlcer. station. 

This section makes it imperative for a subordinate Police-officer, who has made an investigation 
under this Chapter, to report the result to the officer in charge of the Police-station, This was 
optional under the former Code, unless he were required by the officer in charge to submit a report. 

The evidence should be sent in as found, and not kept by the Police until they have made it all 
completo.— Queen v. Kodai Kahar, 5 W. R. Cr. 6. 

No Magistrate or Police-officer shall be compelled to say whence ho got any information as to 
the commission of an offence. — Evidence Act, I of 1872, s, 125. 

169. If, upon an investigation under this Chapter, it appears to the 
Release of accused officer in charge of the Police-station that there is not 

when evidence defl- sufficient evidence or reasonable ground of suspicion to 
dent. justify the forwarding of the accused to a Magistrate, 

such officer shall, if such person is in custody, release him on his executing a 
bond, with or without sureties, as such officer may direct, to appear, if and when 
so required, before a Magistrate emi)Owered to take cognizance of the offence 
on a Police report, and to try the accused or commit him for trial. 

Sections 62 and 63 of this Act provide for officers in charge of Police-stations reporting appre- 
hensions made without warrant within the limits of their respective stations, and for the discharge 
of persons arrested. 

Section 513, infra, provides that any person required by any Court or officer to execute a bond 
with or without sureties, may, in lieu of executing such bond, deposit a sum of money or Govern- 
ment promissory notes to such amount as the Court or officer may fix. 

The Magistrate “ empowered to take cognizance of the offence on a Police report ” would be 
any Presidency Magistrate, District Magistrate, Sub-divisional Magistrate, or any other Magistrate 
specially empowered in that behalf. — S, 191, infra. 

If the Police-officer finds that there is not sufficient evidence to justify the transmission of the 
accused, he shall release him on bail or recognizance, and shall submit a report through the proper 
officer for the orders of the Magistrate having jurisdiction. — Smyth, p. 83. 

For form of bond and bail-bond on a preliminary inquiry before a Police-officer, see Sched. V, 
No. 25. 

Presidency Towns. — This section does not sipply to the Police in Calcutta and Bombay. — Emp^ 
V. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 
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170 . If, upon an investigation under this Chapter, it apears to the oflBcer 
Case to be sent to charge of the Police-station that there is sufficient 
Magistrate when evl- evidence or reasonable ground as aforesaid, such officer 
denoe is sufiloient. shall forward the accused under custody to a Magistrate 

empowered to take cognizance of the offence upon a Police report, and to try the 
accused or commit him for trial ; or, if the offence is bailable and the accused is 
able to give security, shall take security from him for his appearance before such 
Magistrate on a day fixed and for his attendance from day to day before such 
Magistrate until otherwise directed. 

When the officer in charge of a Police-station forwards an accused person 
to a Magistrate, or takes security for his appearance before such Magistrate 
under this section, he shall send to such Magistrate any weapon or other article 
which it may be necessary to produce before him, and shall require the com- 
plainant, if any, and so many of the persons who appear to sucm officer to be 
acquainted with the circumstances of the case, as he may think necessary, to 
execute a bond to appear before the Magistrate and prosecute or give eviaence 
(as the case may be) in the matter of the charge against the accused. 

If the Court of the District Magistrate or Sub-divisional Magistrate be men- 
tioned in the bond, such Court shall be held to include any Court to which such 
Magistrate may refer the case for inquiry or trial, provided reasonable notice of 
such reference be given to such complainant or persons. 

The day fixed under this section shall bo the day whereon the accused 
person is to appear, if security for his appearance has been taken, or the day on 
which he may be expected to arrive at the Court of the Magistrate, if he is to be 
forwarded in custody. 

The officer in whose presence the bond is executed shall deliver a copy 
thereof to one of the persons who executed it, and shall then send to the Magis- 
trate the original with his report. 

The Magistrate empowered to take cognizance of the offence on a Police report and to try or 
commit the offender for trial would be any Presidency Magistrate, District Magistrate, Subdivi- 
sional Magistrate, or any other Magisti-ate specially empowered in that behalf.— /§. 191, infra. 

In a preliminary inquiry before a Magistrate, evidence should be sent in as found, and not kept 
by the Police until they nave made it all complete. — Queen v. Kodai Kahar, 5 W. R. Or. 6. 

When a District Superintendent, on looking into the case, finds that any witnesses have been 
unnecessarily sent in, he will at once report the circumstance to the Magistrate, in order that the 
witnesses may be dischai^ed before the trial, should the Magistrate think proper. When such 
witnesses are dismissed, District Superintendents should inform the Police-officer who sent up the 
case, and point out the reasons of their not being required, thereby instructing him in his duty. — 
Bengal Police Manual, 2nd Edition, p 382. 

If, after investigation, the Police-officer finds sufficient evidence against the accused person, he 
must report the case to the Magistrate having jurisdiction. — Stnyth, p. 84. 

As to the procedure on forfeiture of a bond, see ss. 514, 515, and 516, infra. 

Where a Magistrate thinks proper to escheat the recognizances of persons who have undertaken 
to appear to give evidence, and nave failed, without just cause, to appear, and have thus created an 
obstruction to public justice, he ought to allow such persons an opportunity of justifying their 
default. — Queen v. Daasoo Manjee, 11 W. R. Cr. 39. 

The following rules for the payment of the expenses of accused persons and witnesses previous 
to trial are in force in the Punjab : — 

1. District Superintendents of Police receive a permanent advance from the treasury to 
supply the Police with the means of paying the diet of witnesses and prisoners, previous to a Police 
case being launched in the Judicial Courts, and any other contingent expenditure which may have 
been incurred. 

2. The Police will provide for the diet of witnesses up to, and inclusive of, the day on which 
the charge sheet is handed over to the Judicial Court ; and of the prisoner up to, and inclusive of, 
the day on which he is made over to the judicial lock-.up. 

3. At the time of presenting the charge sheet, the Police will move the Judicial Officer to pass 
the sums disbursed by the Police in that particular case. The full sum advanced will always stand 
to the personal debit of the District Superintendent, who will make his own arrangements under 
departmental orders with his subordinates. 

4. No running accounts are to be allowed ; as the contingent bills of the Police are passed, they 
will receive the amount in full. 
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5. The Police will have nothin^ to do with the diet of witnes^s or of defendants in cases 
which are instituted in the Judicial Court, on the petition of the parties or the motion of the Court. 
The agency of the Police may be used to summon such witnesses and defendants ; but if the parties 
are entitled to diet from Government, the Magistrate must direct his own nazir to pay them. — 
Smythf p. 122. 

The Police-officer should bind the accused, the complainant, and his witnesses to ^pear 
before the Magistrate within a reasonable time. In the case of Queen v. Bheem Manjee, 6 W. R. 
Cr. 62, it was held, that a Police-officer was not at liberty to bind witnesses over to appear a month 
after date. 

For form of bond to prosecute or give evidence, see Sched. V, No. 26. 

When an arrest is made by a private person, the Police-officer to whom he makes over the person 
arrested may search such person and place in safe custody all articles other than necessary wearing 
apparel found upon him. — S, 61, supra. See s. 63, supra, as to offensive weapons found upon a 
person arrested under Chap. V. 

Property transmitted to the Magistrate under this section is to be retained by the Police pend- 
ing the disposal of the case. When the case is decided, the property, if not returned to the owner, 
is to bo made over to the nazir for safe custody. If it is of great value, and consists of bullion, coin 
or jewels, it should be made over to the treasurer. — Smyth, p. 88. 

Presidency Towns. — This section does not apply to the Police in Calcutta and Bombay. — Emp, 
V. Nilmadhub Milter, I. L. R. 15 Cal. 695. 


Complainants and 
witnesses not to be re- 
quired to accompany 
Police-officer. 

Complainants and wit- 
nesses not to be sub- 
jected to restraint. 


171 . No complainant or witness on his way to 
the Court of the Magistrate shall be required to accom- 
pany a Police-officer, 

or shall be subjected to unnecessary restraint or 
inconvenience, or required to give any security for his 
appearance other than his own bond : 


Provided that, if any complainant or witness refuses to attend or to execute 

a bond as directed in section 170, the officer in charge 
of the Police-station may forward him under custody to 
the Magistrate, who may detain him in custody until be 
executes such bond, or until the hearing of tne case is 

completed. 

Under the last clause of s. 130 of Act X of 1872, it was provided that no Police-officer should 
accompany the complainant or his witnesses on his or their way to the Court of the Magistrate. 
It seems to have been found that, in many jungly and uninhabited places, the complainant 
and his witnesses were often glad to avail themselves of the escort and pi’otection of the Police, 
and accordingly the first clause of this section provides merely, that they shall not be required to 
accompany the Police, but there appears to be nothing in the section to prevent their doing so. 

Disohedience to the directions of this section with intent to cause injury to any person, or with 
the knowledge that it is likely to cause such injury, is punishable under s. 166 of the Indian Penal 
Code. * 

Presidency Toums. — This section does not apply to the Police in Calcutta and Bombay. — Emp* 
V. Nilniadhub Milter, I. U. R. 15 Cal. 595. 


Recusant complainant 
or witness may be for- 
warded in custody. 


172 . Every Police-officer making an investigation under this Chapter 

shall day by day enter his proceedings in the investiga- 
tion in a diary, setting forth the time at which the 
information reached him, the time at which he began 
and closed his investigation, the place or places visited by him, and a statement 
of the circumstances ascertained through his investigation. 

Any Criminal Court may send for the Police-diaries of a case under inquiry 
or trial in such Court, and may use such diaries, not as evidence in the case, but 
to aid it in such inquiry or trial. Neither the accused nor his agents shall be 
entitled to call for such diaries, nor shall he or they be entitled to see them, 
merely because they are referred to by the Court ; but if they are used by the 
Police-officer who made them to refresh his memory, or if the Court uses them 
for the purpose of contradicting such Police-officer, the provisions of the Indian 
Evidence Act, 1872, section 161 or section 145, as the case may be, shall apply. 

This section does not apply to the Police in Calcutta and Bombay. But under s. 44 of Act V of 
1861, all Police-officers in charge of a Police-station are required to keep a diary, and the Magis- 
trate of the District is authorized to call for and inspect it. 

H, C CR P 
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Statements to Statements of witnesses recorded by a Police-officer while making an 

investigation under s. 161 form no portion of the Police-diaries referred to in this section, and an 
accused person on his trial has a ri^t to call for and inspect such statements and cross-examine the 
witnesses thereon. — Bikao Khan v, Emp*. I. L. R. 16 Cal. 610 : In re Mohamed All Had^it I. L. R. 
16 Cal. 612, note. Although recorded in the special diary k^t under s. 172 the statements are not 
privileged.— re Sheru Sha, decided by the Calcutta High Court, 29th March 1893. Such 
statements are not evidence at any stage of a judicial investigation. — Emp. v. Jemal, I. L. R. 11 
Rom* 659. 

Sections 161 and 145 of the Evidence Act, 1 of 1872, are as follows : — 

Section 161. — Any writing referred to under the provisions of the two last preceding sections (as 
to refreshing memory) must be produced and shown to the adverse party if he requires it. Such 
person may, if he pleases, cross-examine the witness thereupon. 

Section 145. — A witness may be cross-examined as to previous statements made by him in writing 
or reduced into writing, and relevant to matters in miestion without such writing being shown to 
him or being proved ; but if it is intended to contradict him by the writing, his attention must, 
before the writing can be proved, be called to those parts of it which are to be used for the purpose 
of contradicting him. 

Sections 159 and 160 of the Evidence Act are also important. 

In giving evidence, a Police-officer may refresh his memory by referring to documents in which 
he has reduced into writing statements of persons examined by him during an investigation, but the 
documents themselves cannot be read as evidence ; and a Judge cannot read such documents to a 
jury in order to point out the discrepancies between the evidence and previous statements of the 
witnesses.— Rogr/iMwi Singh v. Emp., 1. L. R. 9 Cal. 455. 

A prisoner has no right to insist that a Police-diary, if not in Court, shall be sent for, or, if it 
be in Court, that it be referred to for the purpose of refreshing the the memory of a Police-officer 
under examination. The right is the right of the Court. — In re Kali Charn Chunari, 10 C. L. R. 
51 : (S. C.) I. L. R. 8 Cal. IM. In that case, Wilson, J., remarked : “ I know of no authority for 
saying that a witness can be compelled to refresh his memory from any document, unless the aocu- 
ment is either in the possession of the party who desires to put it to the witness, or is at least such 
as he can insist on having produced.” 

A Police-officer making an investigation is bound to record his proceedings day by day in a 
diary. The Magistrate of the District should see that the diary is regularly kept up, and that 
each day’s diary has been forwarded to, and has regularly reached, the District Superintendent in 
course of post, this being the only security against the contents being ante-dated.— p. 84. 
See Police Rules in the Punjab, dated 13th February 1885. — Punjab Rec., 1885, Police Cir., p. 3. 
See further as to the duties of Magistrates in supervising the Police. — Ibid. 

See notes to ss. 154 and 169, ante. 

Presidency Town. — This section does not apply to the Police in Calcutta and Bombay. — Emp. 
v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 

173 . Every investigation under this Chapter shall bo completed without 
Report of Polioe-offl- unnecessary delay, and, as soon as it is completed, the 

officer in charge of the Police-station shall forward to a 
Magistrate empowered to take cognizance of the offence on a Police report, a 
report in the form prescribed by the Local Government, setting forth the names 
of the parties, the nature of the information, and the names of the jiersons who 
appear to be acquainted with the circumstances of the case, and stating whether 
the accused person has been forwarded in custody, or has been released on his 
bond, and, if so, whether with or without sureties. 

Where a superior officer of Police has been appointed under section 158, 
the report shall, in any cases in which the Local Government by general or spe- 
cial order so directs, be submitted through that officer, and he may, pending the 
orders of the Magistrate, direct the officer in charge of the Police-station to 
make further investigation.” [Act X of 1886, s. 7.] 

Whenever it appears from a report forwarded under this section that the 
accused has been released on his bond, the Magistrate shall make such order for 
the discharge of such bond or otherwise as he thinks fit. 

The amendment by Act X of 1886 gets rid of what seemed to be a conflict between this section 
and s. 158, supra, as to whether a report should be submitted through a superior officer. The matter 
is now left to the Local Government. 

See also ss. 51 and 53, supra. 

For form of report of investigation in Burma, see Burma Gazette, 1873, Part II, p. 7. 

Presidency Toums.—Thie section does not apply to the Police in Calcutta and Bombay. — Emp, 
v. Kilmadhub Milter, I. L. R. 15 Cal. 595. 
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Poiiee to inquire and 174. Every officer in charge of a Police-station, 

report on suicide, dpo. receiving information that a person — 

(ft) has committed suicide, or 

( d) has been killed by another, or by an animal, or by machinery, or by an 
accident, or 

(c) has died under circumstances raising a reasonable suspicion that some 
other person has committed an offence, 

shall immediately give intimation thereof to the nearest Magistrate empower- 
ed to hold inquests, and, unless otherwise directed by any rule prescribed by the 
Local Government or by any general or special order of the District or Subdivi- 
sional Magistrate, shall proceed to the place where the body of such deceased 
person is, and there, in the presence of two or more respectable inhabitants of 
the neighbourhood, shall make an investigation and draw up a report of the 
apparent cause of death, describing such wounds, fractures, bruises and other 
marks of injury as may be found on the body, and stating in what manner, or by 
what weapon or instrument (if any), such marks appear to have been inflicted. 

The report shall be signed by such Police-officer and other persons, or by so 
many of them as concur therein, and shall be forthwith foi’warded to the District 
Magistrate or the Subdivisional Magistrate. 

When there is any doubt regarding the cause of death, or when for any 
other reason the Police-officer considers it expedient so to do, he shall, subject 
to such rules as the Local Government may prescribe in this behalf, fof'ward the 
body, with a view to its being examined, to the nearest Civil Surgeon, or other 
medical officer appointed in this behalf by the Local Government, if the state 
of the weather and the distance admit of its being so forwarded without risk of 
such putrefaction on the road as would render such examination useless. 

In the Presidencies of Fort St. George and Bombay investigations under 
this section may be made by the Head of the village, who shall then report the 
result to the nearest Magistrate authorized to hold inquests. 

The following Magistrates are empowered to hold inquests, — namely, any 
District Magistrate or Subdivisional Magistrate, and any Magistrate specially 
empowered in this behalf by the Local Government or the District Magistrate. 

This Chapter generaUy does not apply to the Police in Calcutta and Bombay. Formerly it 
applied to the Police in the town of Madras. Now, however, by Act V of 1889 (an Act to abolish 
the office of Coroner in Madras,) 8 ecti 4 >ns 174, 175 and 176 of the CcKle in their application to the 
area comprised witliin the local limits of the ordinary original civil jurisdiction oi the High Court 
of Judicature at Madras, are to be read as follows, namely ; — 

174. “ (1) An officer in charge of a Police-station, on receiving information that a peraon — 

(a) has committed suicide, or 

(b) has been killed by another, or by an animal, or by machinery, or by an accident, or 

(c) has died under circumstances raising a reasonable suspicion that some other person has 
committed an offence, 

shall immediately give intimation thereof to the Commissioner of Police and, in the absence of any 
rule or order under the next following section to the contrary, proceed to the place where the body 
of such deceased person is, and there, in the presence of five or more respectable inhabitants of the 
neighbourhood, make an investigation, and draw up a report of the apparent cause of death, de- 
scribing such wounds, fractures, bruises and other marks of injury as mav be found on the body, 
and stating in what manner, or by what weapon or instrument (it any), such marks appear to have 
been inflicted. 

** (2) The report shall be signed by such Police-ofl&cer and other persons, or by so many of them 
as concur therein, and shall be forthwith forwarded to the office of the Commissioner of Pohee. 

** (3) In any of the following cases, namely ; — 

(a) in any case in which the Local Government may by rule so require, 

(b) in any case in which death appears to have been caused by violence or there is any 
doubt regarding the cause of death, 

(c) in any other case in which the Police-officer considers it expedient so to do, 

he shall cause the body to be examined by a medical officer appointed in this behalf by the Local 
Government. 

(4) The Police-officer may, by order in writing, summon five or more persons as aforesaid for 
the pur^se of the investigation under this section, and any other person who appears to be ac- 
quainted with the facte of the case. Every person so summoned shall lie bound to attend and to 
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answer truly all questions other than questions the answers to which would have a tendency to 
expose him to a cnminal charge or to a penalty or forfeiture. 

“ (5) If the facts do not disclose a cognizable offence to which section 170 applies, such persons 
shall not be required by the Police-officer to attend a Magistrate’s Court. 

“175. (1) The Local Government may make rules, and the Commissioner of Police may from 
time to time make general or special orders consistent with those rules, defining — 

(а) the circumstances in which an officer in charge of a Police-station, after giving intima- 
tion to the Commissioner of Police of any such event as is mentioned in clause (a), 
clause {b) or clause {c) of sub-section (1) of the last foregoing section, is not to proceed to 
discharge any of the further functions of such an officer under that section, and 

(б) the circumstances in which, and in such circumstances the authority by whom, those 
further functions are to be discharged. 

(2) The authority to whom the discharge of such further functions may be entrusted by rules 
or orders under sub-section (1) may be the Commissioner of Police or any of his Deputies or Assist- 
ants or any other Police-officer of rank not below that of Inspector, and such authority, in discharge 
of those functions, may exercise any of the powers and shall perform the duties which, but for such 
rules or orders, might be exercised and should be performed by the officer in charge of the Police- 
station. 

“ 176. (1) The Chief Presidency Magistrate, or such other Presidency Magistrate as the Chief 
Presidency Magistrate may depute in this behalf, shall, when any person dies while in the custody 
of the Police or in prison, and may in any other case mentioned in section 174, sub-section (1), 
clause (a), clause {b) or clause (c), hold an inquiry into the cause of death, either instead of, or in 
addition to, the investigation under either of the two last foregoing sections ; and, where he does so, 
he shall have all the powers in conducting it which he would have in holding an inquiry into an 
offence, and shall record any evidence taken by him in the course of the inquiry as nearly as may bo 
in the manner prescribed in section 862. 

“ (2) Whenever the Commissioner of Police or a Presidency Magistrate considers it expedient, 
for the discovery of the cause of the death of a deceased person whose body has been interred, 
that an examination should be made of the dead body, such Commissioner or Magistrate, as the 
case may be, may cause the body to be disinterred and examined.” 

Every village headman, village watcjhman, village Police-officer, owner or occupier of land, or 
the agent of such occupier, and every officer employed in the collection of revenue or rent of land, 
on the part of Government or the Court of Wards, shall forthwith communic;ate to the nearest 
Magistrate, or to the officer in charge of the nearest Police-station, whichever is nearer, any in- 
formation which he may obtain respecting the occurrence of any sudden or unnatural death under 
suspicious circumstances. — 45, supra. 

For the rules as to post-mortem examinations, see Bengal Police Circulars^ 1870, pp. 59 — 62. 

The following circular has been issued with regard to Inquiries into cases of unnatural death : — 

The Lieutenant-Governor docs not think that special diaries are intended or necessary in all 
cases of inquiry into unnatural deaths. The report prescribed in s. 133 of the Criminal Procedure 
Code (s. 174 of this Act) is very much the same in character as the special diary of s. 126. If the 
Police-officers investigating see reason to suspect crwie, the inquiry becomes one under s. 126, and 
special diaries become, ns a matter of course, necessary ; but, in ordinary cases, in which the in- 
quirjr is made and completed in a few hours, there seems to be no necessity for reporting the facts, 
first in a special diary, and then in the report prescribed by s. 133. When, however, tlie inquiry 
is prolonged, or lasts over more than one day, the diary should be sent to inform the District 
Superintendent and Magistrate of wliat is going on. 

2. The Lieutenant-Governor would, therefore, rule, that in cases of any complexity, or in 
which the inquiry lasts over one day, or in which crime is suspected, special diaries should be sent 
in anticipation of the final report, which will be made unrler s. 127 if a crime is detected, and 
under s. 133 (s. 174) if the death is from accident or natural causes. It is to bo understood that, 
in the Station-diary, everything done by the Police will bo entered. The above orders apply only 
iO the copies or special diaries sent in to head-quarters. — Bmgal Police Circular^ 1872, p. 107. 

In Madras, all commissioned medical officers, all warrant medical officers, and all hospital 
assistant medical officers were authorized to examine bodies forwarded to them for that purpose 
under the provisions of the corresponding section of Act X of 1872. — Notification^ December Wth. 
1874 ; Madras (Jazette, 1874, p. 1834. 

The hospital assistants in charge of the dispensaries at Supa, Halial, Yclapur, Mundagod, and 
Honore have been appointed medical officers to conduct post-mortem examinations. — Bombay 
Gazette^ 1874, p. 338. 

For the rules for the guidance of medical officers in Bombay in conducting post-mortem exami- 
nations, and examining wounded persons, see Circular No. 1353 of 23rd April 1868 ; Bombay 
'Gazette, 1873, p. 947. 

For the rules M'ith reference to post-mortem and medico-legal examinations in force in the 
Punjab, see Punjab Gazette, 9th July 1874, Part III, p. 274, and Punjab Gazette, 1883, p. 52. 

Presidency Towns. — This section does not apply to the Police in Calcutta and Bombay. — Emt>, 
V. Nilmadhub Mitter, I. L. K. 15 Cal. 595. 


Power 

persons. 


175 . An officer in charge of a Police-station may, by order in writing? 

^ summon two or more piTsons as aforesaid for the pur- 

to summon ^ ’ - - - ■ - - ^ 


pose of the said investigation, and any other person 
wlio appears to be acquainted with the facts of the case. 
Every person so summoned shall be bound to attend and to answer truly all 
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questions, other than questions the answers to which would have a tendency to 
expose him to a criminal charge, or to a penalty or forfeiture. 

If the facts do not disclose a cognizable offence to which section 170 
applies, subh persons shall not be required by the Police-oflScer to attend a 
Magistrate’s Court. 

Formerly this section did not apply to the Police in the town of Madras. Now in its applica- 
tion to the area comprised within the local limits of the ordinary original Civil jurisdiction of the 
High Court at Madras it is to be read as follows, viz, : — 

“ 175. (1) The Local Government may make rules, and the Commissioner of Police may from 
time to time make general or special orders consistent with those rules, defining— 

(а) the circumstances in which an officer in charge of a Police-station, after giving intima- 
tion to the Commissioner of Police of any such event as is mentioned in clause (a), clause 
(5) or clause (c) of sub-section (1) of the last foregoing section, is not to proceed to dis- 
charge any of the further functions of such an officer under that section, and 

(б) the circumspinces in which, and in such circumstances the authority by whom, those 
fui'ther functions are to bo discharged. 

(2) The authority to whom the discharge of such further functions may be entrusted by rules 
or orders under sub-soction (1) may be the Commissioner of Police or any of his Deputies or Assist- 
ants or any other Police-officer of rank not below that of Inspector, and such authority, in dis- 
charge of those functions, may exercise any of the powers atul shall perform the duties which, 
but for such rules or orders, might be exercised and should be performed by the officer in charge 
of the Police-station. — Act V of 1889, s. 4 (2). 

The order in writing may be in a prescribed form and lithographed.— p. 85. 

The issuing of a warrant or su,ramons properly so called in crimfnal cases is the prerogative of 
the Magistrate only, and no writ from a Police-officer as such is to bear cither of these designa- 
tions. — Ibid, 

Non-attendance in obedience to an order under this section is punishable under s. 174 ; and 
refusal to answer questions, other than questions tending to criminate, under s. 179 qf the Indian 
Penal Code. 

If a person knowingly answers falsely, he commits the offence of giving false evidence in a 
stage of a judicial proceeding under s. 193 of the Indian Penal Code. — Emp. v. Parshram May 
Singh, I. L. R. 8 Bom. 216 : Nathu Sheikh v, Emp.^ I. L. R. 10 (Jal. 405. 

Presidency Towns, — This section docs not apply to the Police in Calcutta and Bombay. — Emp* 
V. Nilmadhub Mitter^ I. L. R. 15 Cal. 595. 


176 . When any person dies while in the custody of the Police, the 

nearest Magistrate empowered to hold im^uests shall, 
and, in any other case mentioned in section 174, clauses 
(a), (A), and (e), any Magistrate so empowered may 
hold an inquiry into the cause of death, either instead of, or in addition to, the 
investigation held by the Policc-offic;er ; and, if ho does so, he shall have all the 
powers in conducting it which he would have in holding an inquiry into an 
offence. The Magistrate holding such an inquiry shall record the evidence taken 
by him in connection therewitii in any of the manners hereinafter prescribed, 
according to the circumstances of the case. 


Whenever such Magistrate considers it expedient to make an examination of 

the dead body of any person who has been already in- 
disinter terred, in order to discover the cause of his death, the 
Magistrate may cause the body to be disinterred and 
examined. 


Under s. 135 of Act X of 1872, with the first part of which this section corresponds generally, 
the nearest Magistrate duly authorized under that Act to inquire into the cause of death was em- 
powered to act. This section provides that, except in the case of a person dying while in the custo- 
dy of the Police, not only the nearest Magistrate empowered to hold inquests, but any Magistrate 
so empowered, shall make inquiry into the cause of death. 

The last para, of this section is new. See the Coroners’ Act, IV of 1871, s. 11, amended by 
Act V <.f 1889. 

Madras .—Formerly the section did not apply to the Police in the town of Madras. ^ ^ 
Now in its application to the area comprised within the local limits of the ordinary original 
civil jurisdiction of the Hmh Court at Madras, it shall be read as follws, viz jf 

“ 176. (1) The Chief Presidency Magistrate, or such other Presidency Magistrate as the Chi^ 
Presidency Magistrate may depute in this behalf, shall, when any person dies while in the custody 
of the Police or in prison, and may in any other case mentioned in section 174, sub-section (1), clause 
(a), clause {b) or clause (c), hold an inquiry into the cause of death, either instead of, or in ^diUon 
to, the investigation under either of the two last foregoing sections ; and, where he does so, he snail 
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have all the powers in conducting it which he would have in holding an inquiry into an offence, 
and shall record any evidence taken by him in the course of the inquiry as nearly as may be in the 
manner prescribed in section 362. 

“ (2) Whenever the Commissioner of Police or a Presidency Magistrate considers it eitpedient, 
for the discovery of the cause of the death of a deceased person whose body has been interred, that 
an exanpiination should be made of the dead body, such Commissioner or Magistrate, as the case may 
be, may cause the body to be disinterred and examined.” — Act V of 1889, s. 4 (2). 

As in s. 135 of Act X of 1872, there is nothing in section 176 of this Code requiring the Magis- 
trate, who holds an inquiry, to draw up a report, embodying the result of the inquiry, and submit 
the same to the Magistrate of the district. — In re Troylokanath Biswas^ I. L. R. 3 Cal, 742 : (8. 0,) 
3 O, L. R, 69. Where such a report is made, it is not a judicial proceeding, and therefore the High 
Court, it was held, under s. 299 of Act X of 1872, had no power to send for it. — Ibid, 

Proceeding under this section, it is now declared by s. 435, infra t are not proceedings within 
the meaning of that section. 

Presidency Towns, — This section does not apply to the Police in Calcutta and Bombay. — Emp, v. 
Nilmadhuh Mitter^ 15 Cal. 595. 


PART VI. 

PROCEEDINGS IN PROSECUTIONS. 


CHAPTER XV. 

• Of the Jurisdiction of the Criminal Courts in Inquiries 

AND Trials.* 

* 

A, — Place of Inquiry or Trial, 

177 . Every offence shall ordinarily be inquired into and tried by a Court 
Ordinary place of in- within the local limits of whose jurisdiction it was com- 
auiry and trial, mitted. 

See s. 6.3, para. 1, of Act X of 1872, which provided that every offence, if triable by a Magis- 
trate, should bo tried in the district in which it was committed. See also s. 18, para 1, of Act IV of 
1877. Nothing, however, in this Code affects any special jurisdiction conferred. --8. 1, supra. See 
8. 531, post. 

Section 101 of the Mutiny Act does not deprive the Criminal Courts of jurisdiction over 
British soldiers committing offences within the territorial limits of such Courts, nor render the 
exercise of their jurisdiction dependent upon the sanction of the Coinmander-in-Chief. It is 
merely permissive of a military trial being held. — In re Felix Maguire^ 4 C. L. R. 432 : (S. C.) 
I. L. R. 6 Cal. 124. 

This section does not apply to an application for maintenance.— v. Malonct Pun- 
jab Rec., 1885, p. 26. 

See s. 649, post. 

An order of a Magistrate committing a case to the Court of Sessions, it was held, is an order 
of a Criminal Court within the meaning of s. 531, post ; and if such order, contrary to the require- 
ments of this section, directs the commitment to be made to a Court of Sessions, which has no 
territorial jurisdiction, it is not to be set aside unless it appears that the error occasioned a failure 
of justice.— .^mp. v. Thaker^ I. L. R, 8 Bom. 312. See Emp, v. Mangal Tekchand^ I. L. R. 10 
Bom. 274. 

17 8 . N otwithstanding anything contained in section 177, the Local 

Power to order oases Government may direct that any cases or class of cases 

to toe tried in different committed for trial in any district may be tried in any 

Sessions Divisions. Sessions Division : 


* Under s. 156, supra, (which does not apply to the Police in Calcutta or Bombay— Jrmjp. v. Nilmadhuh 
Hitter I, L. R« 15 Caf. 595,) any officer in charge of a Police-station may, without the order Of a Magis- 
trate, investigate any cognizable case which a Court having jurisdiction over the local area within the 
limits of such station would have power to inquire into or try uhder the provisions of this Chapter 
relating to the place of inquiry or trial, 

Bui no proceeding of a Police-officer in any such case shall at any stage be called in question on the 
ground that the case was one which such officer was not etnphwered under this section to investigate. 
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Provided that such direction bo not repugnant to any direction previously 
issued under the twenty-fourth and twenty-fifth of Victoria, chapter 104, section 
15, or under this Code, section 526. 

The Local Government has no power under this section to transfer for trial to the Court of a 
Commissioner a criminal case duly committed for trial to the Court of the Recorder of Rangoon ; 
but it has power to transfer a case from the District of !^ngoon to the Sessions Division of Pegu. — 
Emp, V. Nga Tha Moung^ I. L. R. 10 Cal. 643. 

As to power of a High Court to transfer cases, see ss. 267 and 526. 


179 . When a person is accused of the commission of any ofFence by 

Accused triable In dis- anything which has been done, and of any 

triot where act is done, consequence which has ensued, such offence may be in- 

Q Hired into or tried bv a Court within the loea 1 limits of 


consequence 


qiiired into or tried by a Court within the local limits of 
whose jurisdiction any such thing has been done, or any 
such consequence has ensued. • 


or where 
ensues. 


Illustrations, 

(а) A is wounded within the local limits of the jurisdiction of Court X, and dies within the 
local limits of the jurisdiction of Court Z. The offence of the culpable homicide of A may be 
inquired into or tried either by X or Z. 

(б) A is wounded within the local limits of the jurisdiction of Court X, and is during ten 
days within the local limits of the jurisdiction of Court Y, and during ten days more within the 
local limits of the jurisdiction of Court Z, unable in the local limits of the jurisdiction of either 
Court Y or Court Z to follow his ordinary pursuits. The offence of causing grievous hurt to A may 
be inquired into or tried by X, Y or Z. 

(c) A is put in fear of injury within the local limits of the jurisdiction of Court X, and is 
thereby induced, within the local limits of the jurisdiction of Court Y, to deliver property to the 
person who put him in fear. The offence of extortion committed on A may be inquired into or 
tried either by X or Y. 

This section includes, it seems, cases in which a person is accused of the commission of an 
offence by reason of anything wliich has been omitted to be done, for by s. 4 {w}, supra t words 
wliich refer to acts done extend also to illegal omissions. 

The Illustrations, with slight necessary alterations, correspond with the Illustrations to the 
corresponding sections of the former Acts. 

In the Punjab the following directions were published for the guidance of Courts : — 

Under this and the following sections, a Magistrate should act solely with reference to the pub- 
lic convenience. Ordinarily, the proper district for the inquiry and trial of offences falling under 
these sections would bo the district in which the witnesses could, with the least inconvenience, 
attend. If the Magistrate be of opinion that inquiry or trial can be more conveniently held in 
another district, he should at once address the Magistrate of that district. If the Magistrate of 
that district concur, the case will be ti’ansferrod. If be dissent, the question may be I’eferred to the 
Chief Court ; and the Court under the provisions of s, 185 (s. 69 of Act X of 1872) will decide in 
which district the enquiry or trial shall be held. If the transfer is proposed by a Subordinate 
Magistrate, the application should be submitted through the Magistrate of the District, who will, 
if he considers the transfer desirable, rfor ward it with his own recommendation to the Magistmte of 
the district in which he thinks the case should be tried. — Smyth^ p. 73. 

Whenever any doubt arises as to the Court by which any offence should, under the preceding 
provisions of this Chapter, bo inquired into or tried, the High Court within the local limits of whose 
appellate criminal jurisdiction the offender actually is, may decide by which Court the offence shaU 
be inquired into or tried. 

In British Burma, when the offender is an European British subject, the Recorder of Rangoon, 
and, in all other cases, the Judicial Commissioner, shall, for purposes of this section, be deemed to 
be the High Court. — S, 185, post. 

See Mohesh Day v. JEmp,, Punjab Rec., 1885, p. 92, 


180 . When an act is an offence by reason of its relation to any other act 
♦ I Vi which is also an offence, or which would bo an offence 
act \s°oflfenoe by i^ason if the doer were capable of committing an offence, a 
of relation to other of- charge of the first-mentioned offence, may be inquired 
fence. into or tried by a Court within the local limits of whose 

jurisdiction either act was done. 


Illustrations, 

(a) A charge of abetment may be inquired into or tried either by the Court ^thin the local 
limits of whose jurisdiction the abetment was committed, or by the Court within the local limits of 
whose jurisdiction the offence abetted was committed. 
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(6) A charge of receiving or retaining stolen goods may be inquired into or tried either by the 
Court within the local limits of whose jurisdiction the goods were stolen, or by any 00111 ! within 
the local limits of whose jurisdiction any of them were at any time dishonestly received or 


retained. . , 

(c) A charge of wrongfully concealing a person known to have been kidnapped may be inquired 
into or tried by the Court within the local limits of whose jurisdiction the wronrful concealing, or 
the Court within the local limits of whose jurisdcition the kidnapping, took place. 


* Act * here includes also illegal omissions. — S» 4 (tc), supra. 


An important case bearing upon this section was decided by the High Court of Bombay under 
8. 67 of the former Code (X of 1872). There dacoity had been committed outside the British terri- 
tory, but part of the stolen property had been found concealed by the accused in British territory. 
The Sessions Judge, who considered that he had jurisdiction under the section to try the accused 
for dacoity, convicted them of that offence. On a reference, the High Court thought that the con- 
viction of dacoity could not be sustained, and altered the conviction to one of retaining stolen pro- 
perty known to have been obtained by dacoity. They said : “ Had Velarapor (where the dacoity 
took place) been in British territory, the subsequent acts in the process of taking away the property 
might, in the legal sense, as they would have the same legal character, have coalesced with the first 
and principal one so as to give jurisdiction under s. 67 of the Code of Criminal Procedure.” — Reg, 
V, Lakya Govindy I. L. R. 1 Bom. The High Courts of Madras and Calcutta have also decided 
in a similar manner. — R^, v. AdimgadUy I. L. R. 1 Mad. 171 : Emp, v. Sunicer Gope^ I. L. R. 6 
Cal. 307 ; (S.C.) 7 C. L. K. 411. In the latter case, a Nepaulese subiect, having stolen cattle in 
Nepaul, brought them into British territory, and it was held, that although ho could not be tried 
for the theft itself, he might be convicted of dishonestly retaining the stolen property. See also Reg, 
V. Bechar Mava, 4 Bom. H. C. R. Cr. 38, and Reg. v. AdivigadUy I. L. R. 1 Mad. 171 ; and Mad, 
H, C, Pro.y ^th March 1875 ; Weiry p. 21 : Mad. H, C. Fro., ^22nd February 1879 ; WeiVy p. 21. 


Where certain persons who were not proved to be British subjects were found in a Native State 
in possession of property the subject of a dacoity committed in British India, and they wore not 
proved to have taken any part in the dacoity, and there was no evidence that they had received or 
retained any stolen property in British India, it was held that there was no offence proved to have 
been committed within the jurisdiction of a British Court. — Emp. v. Kirpal Singh, I. L. R. 9 All. 523. 
And where 'a foreign subject resident in foreign territory instigated the commission of an offence, 
which in consequence was committed in British territory, it was held, that the instigation not having 
taken place in any district created by the Code of Criminal Procedure, the instigator was not amen- 
able to the jurisdiction of a British Court established under that Code. — Reg, v. Pirtai, 10 Bom. 
H. 0. R. 356. 

The charge of dishonestly receiving or retaining stolen property in British India may be trie<l 
in British India, although the theft h^ been committed outside British India, as property which 
has been stolen now comes under the designation of “stolen property,” whether the theft was com- 
mitted within or without British India. — Act VIII of 1882, s. 4, which amends s. 410 of the Indian 
Penal Code. 


181 . The offence of being a thug, of being a thug and committing murder, 

Belnff a thug* or dacoity, of dacoity with murder, of having belonged 
belonging to a gong of to a gang of dacoits, or of having escaped from custody, 
daoolts, escape from may be inquired into or tried by a Court within the local 
custody, Ac. limits of whose jurisdiction the person charged is. 

The oflFence of criminal misaj)pro})riation or cf criminal breach of trust may 
Criminal misappro- inquired into or tried by a Court within the local 
prlation and criminal limits of whose jurisdiction any part of the property 
breach of trust. which is the subject of the offence was received by the 

accused person, or the offence was committed. 

The offence of stealing anything may be inquired into or tried by a Court 

within the local limits of whose jurisdiction such thing 
was stolen or was possessed by the thief or by any 
peison who receives or retains the same, knowing or having reason to believe it 
to be stolen. 


Stealing. 


The last paragraph follows Illustration of section 67 of Act X of 1872 which was as fol- 
lows: — “A steals a buffalo from B in district w, and personally or by his agents conveys the buffalo 
through districts X and Y into district Z. This is a continuing offence, and A may be tried either 
in W, X, Y, or Z.” It is, however, more general, and would seem to be wide enough, to allow the 
Courts here to inquire or try an offence of stealing which had taken place without British India, 
provided the property stolen were possessed within their jurisdiction by the thief, or by a person 
who received or retained it, knowing or having reason to believe it to be stolen. Under the former 
Code it was held, that where the theft took place in foreign territory, and the property stolen was 
brought into British territoiy, the Courts in the latter could not t^ the offence of theft. — Reg, v. 
Adivtgadu, I. L. R. 1 Mad. 171 : Reg. v. Lakya Govind, 1. L. R. 1 Bom, 50 : Emp, v. Bunker Gope, 
I. L. R. 6 Cal. 307 :( S. C.) 7 0. L. R. 411. 
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Section 188 deals with offences committed by British subjects out of British India* 

The f^eneral rule of international law is, that no Court has jurisdiction over foreigners in 
respect of offences committed in a foreign State. See Heg, v. Pirtaiy 10 Bom. H. C. R. 356 : R^g. v. 
Bechar Mava^ 4 Bom. H. O. R, 38 : Reg, v. Adimgadu^ I. L. R. 1 Mad., 171. See also Reg, v. Keyn^ 
L. R. 2 Exch. Divn. 63. 

See note to s. 179, supra. 

Under the present Code, where the accused, a subject of a Native State, committed theft at 
Bajkot Civil Station, which is not part of British India within the meaning of Statute 21 and 22 
Vic., Cap. 106, and was found in possession of the stolen property at Thana, it was held that, as the 
accused was the subject of a Native State, and as the offence was not committed in British India, 
the Sessions Court at Thana ha<l no jurisdiction to try the accused for the offence of theft ; but it 
was competent to try him for dishonest retention of stolen propeorty under s. 410 of the Indian 
Penal Code, as amended by Act VIII of 1882.— ^mj». v. Ahdool, I. L. R. 10 Bom. 186 ; see Alu v. 
Emp,, Punjab Rec., 1883, p. 4. See also s. 458, post^ and the notes thereto. 

Where there was a conversion of goods at G, a foreign port, the goods having been entrusted 
to the accused to be carried from a port in British India to a port in British India, it was held that 
the Court at the port where the goods were entrusted to the accused had no jurisdiction to try him. 
It was also held that no offence w'as committed on the High Seas so as to give the Court jurisdiction 
under 12 and 13 Vic., Cap. 96, extended by 23 and 24 Vic., Cap. 88. — Bapu Daldi v. Queen^ I. L. R. 
5 Mad. 23. See also Siddha v. Biligiri, I. L. R. 7 Mad. .354. 

Escape from Custody . — Section 223 of the Indian Penal Code applies only to cases where the 
person, who is allowed to escape, escapes from custody for an offence, or has been committed to 
custody, and not to cases where such person has merely been arrested under civil process. — Emp, 
V. Tafaullah, I. L. R. 12 Cal. 190. See Queen v. Bojjigamy I. L. R. 5 Mad. 22. 

182 . When it is uncertain in which of several 
local areas an offence was committed, or 

where an offence is committed partly in -one local 
area and partly in another, or 

where an offence is a continuing one, and continues 
to be committed in more local areas than one, or 

where it consists of several acts done in different 
local areas, 

it may be inquired into or tried by a Court having jurisdiction over any of 
such local areas. 

This is s. 67 of Act X of 1872, omitting the Illustrations and using the words ‘ local area ' for 
‘district.* It was also incorporated as s. 21 of Act IV of 1877. 

The words ‘ local areas ’ apply to a ‘ local area * over which the Criminal Procedure Code applies, 
and not to a local area in a foreign country or in other portions of the British Empire to which the 
Code has no application . — In re Bichit'iyxnund Dass^ I. L. R. 16 Cal. 607. The Code does not apply 
to Mohurbunj or Kheonjur. — Ibid. See notes to s. 404, post. 

The Illustrations to s. 67 of the former Act were as follows . . 

(a) An offence committed on a journey or voyage may be inquired into and tried in any dis- 
trict through which the person by whom tne offence was committed, or the person against^ whom, 
or the thing in respect of which, the offence was committed, passed in the course of that journey 
or voyage. (See next section.) . . . ... 

(5) An offence committed near the boundary between two districts may be inquired into and 
tried in either. . . • . 

(c) A charge of being a thug, or having belonged to a gang of dacoits, may be inquired into 
and tried, wherever the person charged happens to be when the charge is made. (See preceding 
section.) 

[d) A charge of having escaped from custody may be inquired into and tried wherever the per- 
sons charged happens to be when the charge is made. 

{e) A charge of criminal misappropriation or of criminal breach of trust may be inquired 
into and tried either in the district in which the property which is the subject of the offence was 
received, or the district or districts in which the whole or any part of it has been misaj)propriated, 
or where the offence of criminal breach of trust has been wholly or partly committed. (See pre- 
ceding section.) 

(/) A steals a buffalo from B in district W, and personally or by his agents conveys the 
buffalo through districts X and Y into district Z. This is a continuing offence, and A may be 
tried either in W, X, Y, or Z* (See preceding section.) 

The Madras High Court has held, that an offence is not a continuing one unless a British 
Indian Court has jurisdiction at the place of the inception of the offence. — Mad, H, C, Pro,^ 31^ri 
October 1876; Weir^ p. 21, 


Place of inquiry or 
trial where scene of 
offence is uncertain, 

or not in one district 
only ; 


or where offence is 
contlnuiner, 

or consists of several 
acts. 
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183. An offence committed whilst the offender is in the conrse of per- 
forming a iourney or voyage may be inquired into or 
^ Court through, or into the local limits of whose 
jurisdiction the offender, or the person against whom, 
or the thing in respect of which, the offence was committed, passed in the course 
of that journey or voyage. 


This section corresponds with Illustration (a) to s. 67 of Act X of 1872. 

The words “ journey or voyajje” spoken of do not include a voyage on the High Seas or in a 
foreign territory, out are confined in their meanif^ to a journey or voyage within the territories of 
British India. — Bapu Daldi v. Queen^ I. L. R. 5 !^id. 23. 

In Qmm v. Abdul AU^ 25 W. R. Or. 45, where property was stolen during a short halt in the 
course of a journey, it was held that the persons charged with the offence could be tried at the 
place of destination. 

So, where an offence was alleged to have been committed during a journey from Bombay to 
Calcutta, and was in fact committed between Bombay and Allahabad, at which latter place the 
complainant and the person by w hom the offence was alleged to have been committed separated 
and proceeded to Howrah by different trains, it was held that the Magistrate of Howrah had no 
jurisdiction to try the charge. To bring the matter within his jurisdiction, it was said that the 
Journey should have been continuous from one terminus to the other without any interruption by 
either party.— v. Piran, 13 B. L. R. Appx. 4 : (S. C.) 21 W. R. 64, following Queen v. Malony, 
1 Mad. H. 0. R. 193. 


An offence is not a continuing offence unless a British Indian Court has jurisdiction at the 
place of the inception of the offence.— ilfad. H, G. Pro,y 31«^ October 1876 ; Weir^ p. 21. 

In Qu£en v. Malony^ 1 Mad. H. C. R, 193, the accused was charged with having been at Madras 
in a state of intoxication whilst actually employed upon the Madras Railway. It appeared that 
the accused had been removed from his post at a place outside the local limits of the High Court, 
although the train thereupon proceeded with him to Madras. It was held that the High Court 
had no jui^diction to try the accused. 


184. All offences against the provisions of any law for the time being in 
Offences against Rail- ^bree relating to Railways, Telegraphs, the Post-office or 
way, Telearraph, Post- Arms and Ammunition may be inquired into or tried in 
office and Arms Act. a Presidency-town, whether the offence is stated to have 
been committed within such town or not : Provided that the offender and all the 
witnesses necessary for his prosecution are to be found within such town. 


This section corresponds with ss. 238 and 239 of Act IV of 1877. 

The law relating to Railways is Act IX of 1890 ; to Telegraphs, Act I of 1876 ; to the Post- 
office, Act XIV of 1866 ; and to Arms and Ammunition, Act XI of 1878. 


High Court to decide, 
In case of doubt, district 
where Inquiry or trial 
shall take place. 


185. Whenever any doubt arises as to the Court by which any offence 

should, under the preceding provisions of this 'Chapter, 
be inquired into or tried, the High Court, within the 
local limits of whose apj)ellate criminal jurisdiction 
the offender actually is, may decide by which Court the 
offence shall be inquired into or tried. 

In British Burma, when the offender is an European British subject, the 
Recorder of Rangoon, and in all other cases the Judicial Commissioner, shall, 
for the purposes of this section, he deemed to be the High Court. 

The doubt contemplated by the section is only as to the Court bv which the offence is to be 
inquired into or tried — not for example a doubt as to competency of a committing Magistrate 
to commit an accused for triaL — Bmp, v. Clegg, Punjab Bee., 1887, p. 24. 

See notes to s. 179, supra, 

186. When a Presidency Magistrate, a District Magistrate, a Subdivision- 

Power to issue sum- Magistrate, or, if he is specially empowered in this 
mous or warrant for behalf by the Local Government, a Magistrate of the 
offenoe oommitted be- first class, sees reason to believe that any person within 
yond local Jurisdiction. local limits of his jurisdiction has committed without 

such limits (whether within or without British India) an offence which cannot, 
under the provisions of sections 177 to 184 (both inclusive), or any other law 
for the time being in force, be inquired into or tried within such local limits, but 
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is, under some law for the time being in force, triable in British India, such 
Magistrate may inquire into the offence as if it had been committed within such 
loc^ limits, and compel such person, in manner hereinbefore provided, to appear 

before him, and send such person to the Magistrate 
prooo- having jurisdiction to inquire into or try such offence, 
or, if such offence is bailable, take a bond with or 
without sureties for his appearance before such Magistrate. 

When there are more Magistrates than one having such jurisdiction, and 
the Magistrate acting under this section cannot satisfy himself as to the Magis- 
trate to or before whom such person should be sent, or bound to appear, the 
case shall be reported for the orders of the High Court. 


The first part of this section corresponds substantially with s. 157 of Act X of 1872 and s. 54 of 
Act IV of 1877. As to the last clause, see s. 174 of Act X of 1872 and s. 55 of Act IV of 1877 ; see 
also Act XXIII of 1840, s. 7. 


A Magistrate of the first class may be invested under this section with power to issue process for 
persons within the local limits of his jurisdiction who have committed an offence outside the local 
jurisdiction. — Sched. IV (6). 

If any Magistrate, not empowered by law, erroneously, in good faith, issues process under this 
section for the apprehension of a person within the local limits of his jurisdiction who has com- 
mitted an offence outside such limits, his proceedings will not be set aside merely on the ground of 
his not being so empowered.— <8. 629 infra. 

In the Punjab, Magistrates of the first class had power, subject to the geneml control of the 
Magistrate of the district, to issue process for persons within the jurisdiction who have committed 
an offence outside the Magistrate’s local jurisdiction . — Punkah OazpMe^ 1873, p. 361. 

All senior officers in the Punjab at head-quarter stations under the Magistrate of y;io district, 
who were Magistrates of the first class, were, under s. 157 of Act X of 1872, invested with powers 
to issue process for persons within the jurisdiction who had committed an offence outside the 
Magistrate’s local jurisdiction . — Punjab Gazette, 1873, p. 76. 

It is not essential to the validity of the process issued that the Magistrate issuing it should be, 
at the time he issues it, within the local limits of his iuris diction. He may issue process from a 
place in a foreign territory. — Beg, v. Locha Kala, I. L, K, 1 Bom. 340. 

Act XXI of 1879 (The Extradition Act) deals with the procedure to be adopted in case of offen- 
ders other than European British su^’ects where the offences have been committed outside British 
India. — iS's.ll — 17, see infra. As to European British subjects who may have committed offences 
in the dominion of a Prince or State in India in alliance with Her Majesty, see s. 188, infra, and 
the notes thereto. 


187 . If the person has been arrested under a warrant issued under sees 

tion 186 by a Magistrate other than a Presidency Magis- 
Procedure where war- trate or District Magistrate, such Magistrate shall send 

person arrested to the District Magistrate to whom 
he is Subordinate, unless the Magistrate having juris- 
diction to inquire into or try such offence issues his warrant for the arrest of 
such person, in which case the person arrested shall be delivered to the Police- 
officer executing such warrant, or shall be sent to the Magistrate by whom such 
warrant was issued. 


If the offence which the person arrested is alleged or suspected to have 
committed is one which may be inquired into or tried by any Criminal Court in 
the same district other than that of the Magistrate acting under section 186, 
such Magistrate shall send such person to such Court. 


188 . When an European British subject commits an offence in the 

dominions of a Prince or State in India in alliance with 
lilabllity of British Her Majesty, or 

when a Native Indian subject of Her Majesty 
tlsh India. commits an offence at any place beyond the limits of 

British India, 

he may be dealt with in respect of such offence as if it had been committed 
at any place within British India at which he may be found ; 
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Provided that no charge as to any such offence shall be inquired into in 

British India unless the Political Agent, if there be one, 
PolHloal Agent to territory in which the offence is alleged to have 

been committed, certifies that, in his opinion, the charge 
ought to be inquired into in British India : 

Provided also that any proceedings taken against any person under this 
section, which would be a bar to subsequent proceedings against such person for 
the same offence, if such offence had been committed in British India, shall be a 
bar to further proceedings against him under the Foreign Jurisdiction and 
Extradition Act, 1879, in respect of the same offence in any territory beyond 
the limits of British India. 

This re-enacts s. 9 of the Foreign Jurisdiction and Extradition Act, XXI of 1879, which section 
has been repealed by this Act.—Sched. /, infra. 

Act XXI of 1879 extends (a) to all E«iropean British subjects in the dominion of Princes and 
States in India in alliance with Her Majesty ; (5) to all Native Indian subjects of Her Majesty in 
any place beyond the limits of British India. — S. 8, The Act itself contains no definition of ‘ Native 
Indian subjects.’ Mere owning some land in British India and occasional residence in British 
iuqfP 1 not themselves constitute a person a Native Indian subject . — Fakir v. Emp., Punjab Rec., 
1885, p. 1. The term Native subject of Her Majesty” means only Native subjects de jure. — Ibid. 

As to who are included under the terra Native Indian subject of Her Majesty, see also Emp. v. 
Natwarai, I. L. R. 16 Bom. 178. 


case of Emp. y. Maganlal^ I. L. R. 6 Bom. 622, a Native subject of Her Majesty com- 
mitted an offence (theft in a dwelling-house) in the territory of a Native State in alliance with Her 
Majesty, amd was discovered in the territory of another Native State also in alliance with Her 
Majesty, and was from there brought down, or came of his own accord, to Ahmedabad. A cei*tifi- 
g^nted by the Political Agent, that the offence ought, in his opinion, to be inquired into 
in British India. At Ahmedabad, a preliminary inquiry was held by a Magistrate, who committed 
the accused for trial by the Court of Sessions at Ahmedabad. The Bombay High Court held, that 
t^he Sessions Court was competent to try the offence committed in foreign territory, as if it had 
been committed in the Ahmedabad District, under s. 9 of Act XXI of 1879, for, when the accused 
brought or came from foreign territory to Ahmedabad, he “ was found” at a place in British 

of fhe section. The expression “ was found ” in that section, it was con- 
sideiw, must be taken to mean not where a jierson is discovered, but whore he is actually present. 
See Emp. v. Sarmukh Singh, I. L. R. 2 All., 218 : Emp. v. Daya Bhima, 1. L. R. 13 Bom. 147. 


When a charge is inouired into in British India without the certificate required by the section, 
the proceedings are void, and a commitment following on the inquiry must be quashed, although 
the committing Magistrate be a person competent to have granted the certificate. The defect 
cannot be cured under s. 532, for it is not a case of mere irregular commitment, as the charge 
10 ^^ dealt with at all, until a certificate has been produced. — Emp. v. Kathaperumaly I. L* R. 

ao JvjLjXd* 4^0* ^ 


oo of Rajkote is not part of British India within the meaning of Statute 21 and 

^ mu' v. Abdul Latif, I. L. R. 10 Bom. 186. 

Q, V+v?* Mditory Station of Bangalore is not British territory but a part of the Mysore 
»tate, but the Code of Criminal Procedure is in force therein by reason of declarations made by the 
^overnor-Ceneral in Council in exercise of powers conferred by the Foreign Jurisdiction and Ex- 
tradition Act. ss. 4 and 5. In re Hayes, I. L. R. 12 Mad. 39 : Bapu Daldi, I. L. R. 5 Mad. 23. Justices 
^ e ^^ce tor the State of Mysore ai e also Justices of the Peace for Bangalore, and botli the Civil 
and ttessions Judge and the District Magistrate of Bangalore being such Justices of the Peace are 
by v^ue of s. 6 of the same Act, subordinate to the Hi^ Court at Madras. — Ibid. 

trench T^ritoHes . — The following letter, dated 28th June 185M, from the Secretary to the Gov- 
ernment or Ben^gal, to all Commissioners of Divisions and District Magistrates, is important with 
reference to extrmition between the French and British possessions in India:— I am directed to 
state, for your information, that the question of extradition between the French and British pos- 
^ssions in India has recently been under the consideration of the Government of India and Her 
Majesty s Secretary of State for India. The practical question at issue was whether the procedure 
m cases of extradition should be regulated by the stipulations of Article IX of the Treaty of 7th 
A between Great Britain and France, which relates exclusively to the Indian possessions 
or the under which persons accused of non-political offences of a grave charac- 

ter have hitrmrto been surrendered upon application, supported by a warrant and summary of the 
Charges, no dispositions of witnesses being required ; or whether it was necessary to observe the 
more strmgent provisions of s. 14 of the Indian Extradition Act, XXI of 1879, and ss. 3 and 10 of 
Statute 33 and 34 Vic.. Cap. 52, relating to extradition. The decision at which Her Majesty’s 

existing practice is to be maintained, and that the Indian Act 
of 1879 and the English Statute of 1870 do not apply. 

a 1 r than European British subjects escaping into British India, see 

B. 10 , unap. 1 V 01 Act XXI of 1879. 
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direction by the Governor-General in Council, dated 22nd May 1886, has been 


/m, V • 1637/.— -In exercise of the powers conferred by ss. 4 and 5 of Act XXI of 1879, 

Junsdi^ion and Extradition Act, 1879), and all other powers enabling him in this 
Denali, the Governor-General in Council is pleased to direct as follows ; 

• ^1^ . ^‘^]^^i*}tendent of the Hyderabad Residency Bazaars for the time being shall exer- 

mse, within the l^its of the Hyderabad Residency Bazaars, the power of a District Magistrate as 
described in the Code of Criminal Procedure. 

. , First Assistant to the Resident at Hyderabad for the time being shall exercise, within 

^ ^ ^ Hyderabad Residency Bazaar, the powers of a Court of l^ssion as described in 
the Code of Criminal Procedure. 

TT The Resident at Hyderabad for the time being shall exercise, within the limits of the 
Myderabaa Residency Bazaars, the powers of a High Court as described in the Code of Criminal 
Procedure. 

(4) This notification applies to all proceedings except proceedings against European British 
subjects or persons jointly charged with European British subjects, 

■L. criminal powers which raaj^ before the date of this notification, have been exercised 

by the omcers referred to herein within the limits specified shall be deemed to have been exercised 
in accordance with law. 

•fcT (SI Notification of the Government of India in the Foreign Department, 

No. Judicial, dated the 18th January, 1869, as applies to the Hyderabad Residency Bazaars is 
hereby cancelled. 


1639/* — In exercise of the powers conferred by ss. 4 and 5 of Act XXI of 1879 (The Foreign 
Jurisdiction and Extradition Act, 1879), and of all other powers enabling him in this behalf, tne 
Governor-General in Council is pleased to direct as follows : — 

(1) The Superintendent of the Hyderabad Residency Bazaars for the time being shall exer- 
cise, within the limits of His Highness the Nizam’s Territories (in all cases in which such powers 
may lawfully be exercised by the Governor-General in Council within such territories), the powers 
of a District Magistrate as described in the Code of Criminal Procedure. 

(2) The First Assistant to the Resident at Hyderabad for the time being shall exercise, within 
the limits of His Highness the Nizam’s Territories (in all cases in which such powers may lawfully 
bo exercised by the Governor- General in Council within such territories), the powers of a Court of 
Session as described in the Code of Criminal Procedure. 

(3) The Resident at Hyderabad for the time being shall exorcise the powers of a High Court 
as described in the said Code in respect of all offences over which magisterial jurisdiction is exer- 
cised by the Superintendent of the Hyderabad Residency Bazaars within the said territories, and 
in respect of all offences over which the jurisdiction of a Court of Session is exercised by the First 
Assistant to the Resident within the said territories. 

(4) In the exercise of the jurisdiction of a Court of Session conferred on him by this notifica- 
tion, the First Assistant to the Resident may take cognizance of any offence as a Court of original 
criminal jurisdiction without the accused person being committed to him by a Magistrate, and 
shall, when so taking cognizance of any offence, follow the procedure laid down by the Code of 
Criminal Procedure for the trial of warrant-cases by Magistrates. 

(5) This notification applies to all proceedings except proceedings against European British 
subjects or persons jointly charged with European British subjects, and it applies to proceedings 
which may be pending at the date of this notification if they have been instituted and are being 
conducted in conformity with the provisions herein contained. 

(6) Nothing in this notification shall be deemed to extend to any cantonment, or to the Hyder- 
abad Residency Ihizaars, or to any railv^ay lands situate within the said territories . — Gazette of 
India^ 188.5, May 2Sr<i, Part /, p. .304. , 


The following sections of Act XXI of 1879 arc important : — 

11. When an offence has been committed or is supposed to have been committed in any State 
Arrest and removal of persons against the law of such State by a person not being a European Bri- 
othor than European British tisli subject, and sucb person escapes into or is in British India, the 

Ku>)joet8 cseaping into British Political Agent for such State may issue a warrant for his arrest and 

delivery at a place and to a person to bo named in the warrant — 

if such Political Agent thinks that the offence is one which ought to be inquired into in such 
State ; 

And if the act said to have been done would, if done in British India, have constituted an 
offence against any of the sections of the Indian Penal Code mentioned in the Schedule hereto 
annexed, or under any other section of the said Code, or any other law, which may, from time to 
time, be specified by the Governor-General in Council by a notification in the Gazette of India. 


12. Such warrant may be directed to the Magistrate of any district in which the accused 
nrui persou is belicvod to be, and shall be executed in the manner pro- 

vided by the law for the time beng in force with reference to the 
execution of warrants ; and the accused person, when arrested, shall 
be forwarded to the place and delivered to the officer named in the warrant. 

1.3. Such Political Agent may either dispose of the case himself, or, if he ^ is genemlly or 

specially directed to do so by the G^'vernor-General in Council, or by 
Political Agent may him- Governor of the Presidency of Fort St. George in Council, or 

over pSn to o^dinarTcXts Governor of the Presidency of Bombay in Council, may give 

for tiial ^ over the person so forwarded, whether he be a Native Indian subject 

of Her Majesty or not, to be tried by the ordinai’y Courts of the 
State in which the offence was committed. 
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14. Wlienever a requisition is made to the Governor- General in Council or any Local Govern- 
ment by or by the authority of the persons for the time being adipini?- 
tering the Executive Government of any jpart of the dominions of 
Her Majesty, or the territory of any Foreign Prince or State, that 
any person accused of having committed an offence in such dominions 
or territory should be given up, the Governor-General in Council or 
such Local Government, as the case may be, may issue an order to any Ma^strate who would have 
had jurisdiction to inquire into the offence if it had been committed within the local limits of his 
jurisdiction, directing him to inquire into the truth of such accusation. 


Requisitions for extradition 
by the executive of aiy I^t 
01 British dominions or Foreign 
Power. 


The IMagistrate so directed shall issue a summons or warrant for the arrest of such persqn, 
according as the offence named appears to be one for which a summons or warrant would ordinarily 
issue ; and shall inquire into the truth of such accusation, and shall report thereon to the Govern- 
ment by which he was directed to hold the said inquiry. If, upon receipt of such report, s uch 
Government is of opinion that the accused person ought to b'3 given up to the persons making such 
remiisition, it may issue a warrant for the custody and removal of such accused person and for his 
delivery at a place and to a person to be named in the warrant. 

The provisions of s. 10 shall apply to inquiries held under this section. (See s. 189, post, of the 
Code.) 


Magistrate may, in certain 
cases, issue warrant for arrest 
of i>er 8 on accused of having 
committed an offence out of 
British India. 


15. Whenever any person accused or suspected of having committed an offence out of British 

India is within the local limits of the jurisdiction of a Magistrate in 
British India, and it appears to such Magistrate that the Political 
Agent for any State could, under the provision of section 11, issue a 
warrant for the arrest of such person, or that the persons for the 
time being administering the Executive Government of any part of 
the dominions of Her Mejesty or the territory of any Foreign 
Prince or State could demand his surrender, such Magistrate may, if he thinks fit, issue a warrant 
for the arrest of such person, on such information or complaint and such evidence as would, in his 
opinion, justify the issue of such a warrant if the offence had been committed within the local limits 
of Ms jurisdiction. 

Any Magistrate issuing a warrant under this section shall, when the offence appears or is alleged 
, Tj to have been committed in a State for which there is a Political Agent, 

Ma^stmte to send immediate information of his proceedings to such Agent, 

^ and in other cases shall at once report his prooe^ings to the^Local 

Government. 


cal 
mont 


With reference to the provisions of s. 13 of Act XXI of 1879, the Governor-General in Council 
was pleased to direct that, for offences committed in any of the following States,— Patiala, 
Jind, Nabha, Maler Kotla, Kalsia, Dujana, Pataudi and Loharu, Bahavalpur, Charaba, Faridkot, 
Mandi, Suket, Sirmur (Naha), Kahlur (Bilaspur), Bashahr, Nalagarh, Keonthal, Baghal, Baghat, 
Jubbal, Kumharsain, Bhajji, Mailog, Balsan, Hhami, Kuthar, Kunhiar, Mangal, Bija, Darkuti, 
Taroch, Sangri, the persons accused shall be handed over by the Political Agent concerned to the 
Courts of the State for trial. But this direction was subject to the instructions contained in the 
notifications published in the Gazette of India No. 87 J., dated the 16th August 1876, and to the 
further condition that, should there be, in any particular instance, special reasons for his so doing, 
the Political Agent might dispose of the case himself. Letter dated Simla, 13th August 1885, 
Foreign Secretary to Government of Punjab . — Punjab Rec., CirciUar Or,, p. 28. 


189 . Whenever any such offence as is referred to in section 188 is being 

^ ... jii .. , « inquired into or tried, the Local Government may, if it 

Power to direct copies .i • i j- ^ i. • p j i 

of depositions and exhi- thinks fat, direct that ccq^ies ot depositions made or ex- 
bits to be received in hibits produced before the Political Agent or a judicial 
evidence. officer in or for the territory in which such offence is 

alleged to have been committed shall be received as evidence by the Court 
holding such inquiry or trial in any case in which such Court might issue a 
commission for taking evidence as to the matters to which such depositions or 
exhibits relate. 


This re-enacts s. 10 of the Foreign Jurisdiction and Extradition Act, XXI of 1879, which 
section is repealed by this Act. — Sched, I, infra. 

As to the issue of Commissions and the Courts by which Commissions may be issued, see s. 503, 
infra. 


* Political Affent de- 190 . Ill sections 188 and 189 the expression 

‘ Political Agent ’ means and includes — 

(a) the principal officer representing the British Indian Government in any 
territory beyond the limits of British India ; 

(h) any officer in British India appointed by the Governor-General in Council, 
or the Governor in Council of the Presidency of Fort St. George or Bombay, 
to exercise all or any of the powers of a Political Agent under the Foreign 
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Jurisdiction and Extradition Act, 1879, for any territory not forming part of 
British India. 

This section repeats the dehnition of ‘ Political Agent * to be found in s. 3 of the Foreign 
Jurisdiction and F^radition Act, XXI of 1879. See Act III of 1891, s. 8. 


Oognlzanoe of offences 
by Magistrates. 


B . — Conditions requisite for Initiation of Proceedings. 

191 . Except as hereinafter provided, any Presidency Magistrate, District 

Magistrate, or [Act Xll of 1891, Sched. II] Subdivisional 
Magistrate, and any other Magistrate specially empower- 
ed in this behalf, may take cognizance of any offence — 

(a) upon receiving a complaint of facts which constitute such offence ; 

(h) upon a Police report of such fact ; 

(c) upon information received from any person other than a Police-officer, 
or upon his own knowledge or suspicion, that such offence has been committed. 

The Local Government, or the District Magistrate, subject to the general or 
special orders of the Local Government, may empower any Magistrate to take 
cognizance under clause (a) or clause (h) of offences for which he may try or 
commit for trial. 

The Local Government may empower any Magistrate of the first or second 
class to take cognizance under clause (c) of offences for which he may try or 
commit for trial. 

[“ When a Magistrate takes cognizance of an offence under clause (c), the 
accused, or when there are several persons accused, any one of them shall be 
entitled to require that the case shall, instead of being tried by such Magistrate, 
be either transferred to another Magistrate or committed to the Court of 
Session.” — Act III of 1884, s. 2.] 


See Act X of 1872, sa. 23, 25, 27, and 140, els. (a), (5), (cj, and (d) ; s. 141, para. 1 ^ s. 142, para. 1 ; 
and Act IV of 1877, ss. 25, 28, and 46, the provisions of wnich are embodied in this section. 

The clause added bv Act III of 1884 is important. A Magistrate who has taken cognizance of an 
offence under clause (c) cannot, on an application being made, refuse to transfer or commit. — 
Emp, V. Hawthorne, I. L. R. 13 All. 345. If he refuse to accede to the application and tries the case 
himself he acts without jurisdiction. — Ibid, 

The provision in cl. (6) of s. 140 of Act X of 1872, that a Police information or r^ort should be 
regarded as a complaint in n on-cognizable cases, has been omitted in this section. The sentence in 
cl. (c) of the same section that “any person acquainted with the facts of a case may make a 
complaint” has also been omitted. But as a geneml rule any person having knowledge of the 
commission of an offence may set the law in motion by a complaint even though he is not interested 
or affected by the offence. — In re Oomsji Narayan Sathe, I. L. R. 13 Bom. 600. Sections 198 and 
199 are statutory exceptions to this rule. 

By s. 37, supra : In addition to his ordinary powers, any Subdivisional Magistrate, or any 
Magistrate of the first, second, or third class, may be invested by the Local Government or the 
District Magistrate, as the case may be, with any powers specified in the fourth Schedule as powers 
with which he may be invested by the Local Government or the District Magistrate. 

“Complaint” means the allegation made orally or in writing to a Magistrate with a view to his 
taking action under this Code ; that some person, whether known, or unknown, has committed 
an offence, but does not include the report of a Police-officer. — S, 4 (a) supra. See note to s. 195, 
post, and also note to s. 198, j^ost, under heading “ Complaint,'^ 

If any Magistrate, not empowered by law, orroneoiisly, in good faith, takes cognizance of 
an offence undei* cl. (a) or [b) of this section, his proceedings shall not be sot aside merely on 
the ground of his not being so empowered. — Ss, 529 {e) and 530, infra. 

In cases of contempts of lawful authority, complaint may be made by the public servant con- 
cerned, or by some public servant to whom ho is subordinate. — S, 195, post. In case of cei*tain 
offences against public justice committed in any Court, and in case of certain offences relating to 
documents given in evidence in any Court, complaint may be made by such Court or by some other 
Court to which such Court if subordinate. — Ibih, 


Under s. 196, a Court cannot take cognizance of certain offences against the State or punishable 
under s. 294A (as to keeping of lotteries) of the Penal Code, except on complaint made by, or order 
of, or under authority from, the Governor-General in Council, the Local Government, or some officer 
empowered by the Governor- General in that behalf. 

Offences under Chaps. XIX (criminal breach of contracts of service), or XXI (of defamation), 
or ss. 493—496 of the Penal Code can only be dealt with on complaint by some person aggrieved 
(s. 198, post) ; and offences under ss. 497, 498 (adultery, etc.) can only be dealt with upon complaint 
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made by the husband of the woman, or, in his absence, by some person who had care of such woman 
on his behalf at the time when the offence was committeo^— 199, posU 

Police ReporL — A person having laid an information before the Police, the Police reported the 
case as false. The informant then appeared before the Magistrate asking that his case might be in- 
vestigated and his witnesses summoned, but this application was refused, and the Magistrate after 
perusing the Police report parsed an order directing him to bo prosecuted under s. 211 of the Penal 
Code. The High Court held that the application to the Magistrate was a “complaint” within 
the meaning of s. 191. — Emp, v. Sham Lall^ I. L. R. (F. B.) 14 Cal. 707. In that case it was point- 
ed out that although the Magistrate was at liberty to take cognizance of the offence (under s. 
211 of the Penal C^e) brought to his notice by the Police report which afforded ground for a 
suspicion that the offence had been committed, yet as a matter of sound judicial discretion he 
ought not to have proceeded to direct the person suspected to be tried until some person aggrieved 
had complained, or until it was clear that the original charge had been either heard and dismissed 
or abandoned. — Emp* v. Sham Lallj I. L. R. (F. B.) 14 Cal. 707. 

As to Police I’eports, see s. 173, supra. 


The use of the term “may take cognizance of any offence” does not make it optional with 
a Magistrate to hear a complainant,” but refers rather to the action of the Magistrate in taking 
cognizance of an offence in either of the specified courses in which the facts constituting the offence 
may be brought to his notice. He is bound to examine the complainant, and then can either 
issue summons to the accused, or order an inquiry under s. 202, or dismiss the complaint under 
8. 203 . — Timer Ali v. Jaffer Ali^ I. L. R. 13 Cal. o34. 


Clause (c) of this section would apply only to cases in which the private individual injured or 
aggrieved does not come forward to make a formal complaint, being intended for the purpose of 
enabling a Magistrate to take care that justice may be vindicated notwitstanding that the persons 
aggrieved are unwilling or unable to prosecute. See In the matter of Surefidra Nath Roy, 5 B. L. R. 
274 : (S. C.) 13 W. R. Cr. 27. Where sanction had been given by a Deputy Magistmte to prose- 
cute a person for bringing a false charge, and such sanction was not proceeded with, it was held, 
under s. 142 of Act X of 1872, that it was open to the District Magistrate under that section to take 
up the case without a complaint. — Emp, v. Nipcha, I. L, R. 4 Cal. 712. See also Queen v. Doorga 
Nath Roy^S W. R. Cr. 9. 

An accused pei’son having been discharged under s. 215 of the Code of 1872, the District Magis- 
trate, after calling for the proceedings, considered that the discharge had been improper, and 
professing to act under s. 142 of the same Code (corresponding with this section), referred the 
matter for re-trial by another Magistrate. The accused was convicted, but the conviction was 
annulled by the High Court, — Ernp. v. Gowdapa bin Venhugowda, I. L. R. 2 Bom. 634. But see 
In re Ramjai Mazumdar, 6 B. L. R. Appx. 67 : (S. C.) 14 W. R. Cr. 65 : Queen v, Tilku Goalu, 
8W. R. Cr. 61. 

Knowledge or Suspicionl^—lt is at least doubtful whether a Magistrate, who is of opinion that 
a person has been improperly discharged by a Magistrate suboi*dinate to him, may not, under this 
section, take cognizance of the offence which he may consider or suspect to have been committed. 
See In re Mohesh Mistre, I. L. R. 1 Cal. 282, where the High Court of Calcutta expressed their 
dissent from the case of Sjudya bin Satya, quoted in Prinsep’s Criminal Procedure Code, 5th 
Edition, p. 269. See also Chap. XXXII, infra. Under this section, as now altered by Act III 
of 1884, the accused would be entitled to require the case to be transferred to another Magistrate or 
committed to the Court of Session, 

Belief founded on private or anonymous information is not ‘ knowledge ’ within the meaning 
of this section.— Jn re Mohesh Chunder Banerjee, 4 B. L. R. Appx, 1, 

A Magistrate taking a complaint and issuing a summons thereon, acts not ministerially but 
judicially. — Reg. v. Sadashivappa Pandurangappa, 5 Bom, JR. C, R. Cr. 29. 

It is competent to a Magistrate to receive and take action on petitions relating to criminal 
charges when transmitted to him by post. Whether a Magistrate should do so or not is, in each 
particular case, a matter within the Magistmte’s discretion. — Mad. H. C, Pro., 2Qth September 1879; 
Weir, p. 25. 

Who may Complain . — As a general rule any person having knowledge of the commission of an 
offence may set the law in motion by a complaint, even though he is not personally interested or 
affected by the offence. With the exception of the provisions in ss. 195 and 198 of the Code there is 
nothing in the Code shewing an intention to confine prosecutions to the persons directly injured. 
In re Ganesh Narayan Sathe, I. L. R. 13 Bom. 600. 


Where a Revenue Officer sent a yadast to a third class Magistrate charging a certain person 
with having disobeyed a summons issued by him it was held that the yadast amounted to a com- 
plaint and that a conviction under s. 174 of the Penal Code was not illegal, although the complain- 
ant was not examined under s. 200 of the Code of Criminal Procedui'e — Emp. v. Monu, I. L. R, 
11 Mad. 443. 


In the Punjab all senior officers at head-quarter stations under the Magistrate of the district, 
who were Magistrates of the first class, were, under s. 142 of Act X of 1872, invested with “ power to 
entertain cases without complaint” when the Magistrate of the district was absent from head- 
quarters. — Punjed) Gazette, 1873, p. 75. In that province, also, Magistrates of the first class have 
power, subject to the general control of the Magistrate of the district, to entertain cases without 
complaint . — Punjab Gazette, 1878, Part I, p. 361. 


192 . Any District Magistrate or Snbdivisional Magistrate may transfer 

Transfer of oases by which he has taken cognizance, for inquiry 

Magistrates. or trial to any Magistrate subordinate to him. 
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Any District Magistrate may empower any Magistrate of the first class who 
has taken cognizance of any case, to transfer it for inquiry or trial to any other 
specified Magistrate in his district who is competent under this Code to try the 
accused or commit him for trial ; and such Magistrate may dispose of the case 
accordingly. 

Under s. 17, supra, all Magistrates appointe<l under ss. 8, 12, 13, and 14, and all Benches of 
Magistrates constituted under s. 15, are subordinate to the District Magistrate : and every Ma^«> 
trate (other than a Subdivisional Magistrate) and every Bench exercising powers in a sul^viaion 
is subordinate to the Subdivisional Magistiute, subject, however, to the control of the District 
Magistrate. 

If any Magistrate, not empowered by law, erroneously, in good faith, transfers a case under 
this section, his proceedings will not bo set aside merely on the ground of his not being so em- 
powered. — S. 529 ifj, infra. 

‘Inquiry* does not mean ‘preliminary inquiry.* — Pro., 23rd March 1869; 4 Mad. JET, O. P., 
Appx. xl. 

Notice of any transfer ought to bo given to the parties. See Omrao Singh v. Fakir 
I. L. R. 3 All. 749 : Teacotta Shekdar v. Ameer Majee, 10 C. L. R. 239 : (S. C.) I. L. R. 8 Oal. 393. 

This section confers no authority on one Subordinate Magistrate to refer to another Subordin- 
ate Magistrate a case referred to him for disposal. — Mad. H. C. Pro., \^th June 1874 ; Weir, p. 32 : 
{S. G.) 7 Mad. H. C. R., Appx. xxxiii, 

A Magistrate ought not to act judicially in cases where there is no necessity for his doing so, 
when he may have discovered the offence and initiate<l the prosecution, or was one of the^ witnesses 
for the i)rosecution. — Rerf. v. Bholanath Sen, I. L. R. 2 Cal. 23. In such cases it is his duty to 
transfer the matter to some other Magistrate. Under s. 555, post, no Judge or Mag^istrate shall, 
except with the permission of the Court to which an appeal lies, try or commit for trial any casein 
which ho is personally interested. « 

When once a case has been made over by a Magistrate to the Deputy Magistrate for trial, the 
jurisdiction of the Magistiuto to do anything more in the matter has ceased, so long as the transfer 
to the Deputy Magistrate is in existence. A Magistrate who has made a transfer and wishes to 
take further steps in the matter, must formally withdraw the case fixim the hands of the Deputy 
Magistrate. — Shanlo Teorni v. Belilios, 3 B. L. R. Appx. 151. This ho may do under section 528, 
infra, which provides, that any District Magistrate or Subdivisional Magistrate may withdraw any 
case from, or recall any case which ho had made over to, any Magistiaty subordinate to him, and 
may inquire into or try such case himself, or refer it for inquiry or trial to any other such Magia- 
trate competent to inquire into or try the same. 

In Bengal, powers under s. 44 of Act X of 1872 were only conferred on special applications for 
special reasons shown. In a Resolution, dated the Ist January 1873, the reasons wore thus stated : 
“ The Lieutenant-Governor has delihcu-atcly not given power, under s. 44, of tyansferring cases 
taken up on complaint, because ho thinks tliere has been hitherto far too great disposition to hand 
|)arti('s about from one officer to another. No doubt, it is well that complaints should be looked 
into by JCompetent officers before they are entertained; but, on the other hand, His Honour is 
much inclined to think that when all the petitions are taken by one officer, he does not sift them 
properly, and it seems to him that when a complaint is taken by one officer and handed over to 
another and another, the responsibility for due sifting in the first instanc.e is lost, and cannot be 
fixed. Kor the present, then, he thinks it is better that Magistrates of districts should exorcise 
the power of dotermining what classes of cases each officer may hear within certain local limits, 
and let these officers take the petitions themselves. Under the distiibution of work above suggest- 
ed, it would be most desirable that the proposition several times made should be carried out, — 
namely, that at large stations, one Court should sit rcgular'ly as the Police Court, and take up at 
once ordinary Police cases there sent in by the Police.” — Calcutta Gazette, 1873, p. 63. 

All Magistrates of the first class in the Punjab and Madras have power to make over cases 
taken upon complaint, &c., to a Subordinate Magistrate. — Punjab Gazette, 1879, Pai*t I, p. 680; 
Madras Gazette, 1873, p. 717. 

Complaints referred by Subordinate Magistrates under this section ami the above notification 
must always be sent by post or by a messenger of the Court, after being endorsed with the date 
of presentation and an order of reference specifying the number of days within which the complain- 
ant must appear to prosecute ; and at the same time a memorandum must be given to the person 
presenting the complaint, informing him to what Magistrate his complaint has been referred, and 
of the time within which he must appear before such Magistrate to prosecute. — Punjab Gazette^ 
1879, Part III, p. 527. 

193 . Except as otherwise expressly provided by this Code, or by any 

other law for the time being in force, no Court of 
Session shall take cognizance of any offence as a CouFt 
of original jurisdiction, unless the accused has been 
committed to it by a Magistrate duly empowered in that behalf. 

H, c OR r 
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Additional Sessions Judges and Joint Sessions Judges shall try such cases 
yCaaea to be tried by Local Government by general or special 

Additional and Joint order directs them to try, or as the Sessions Judge of 
Beaelons Judges ; Division makes over to them for trial. 

Assistant Sessions Judges shall try such cases only as the Sessions Judge 
by Assistant Sessions of the Division by general or special order makes over 
Judges. to them for trial. 

The object of restricting a Sessions Court from taking cognizance of any offence (except as 
specially provided, e.g., by ss. 480, 481, 477, and 478), unless the accused has been committed by a 
Magistrate, is to secure to tiio prisoner a preliminary inquiry which affords him an opportunity of 
becoming acquainted with tlio circumstances of the offence imputed to him, and enables him to 
make his defence , — Mutiralcal v. Queen^ I. Lt. R. 3 Mad. 351. 

Upper Burmah : — Sec the provisions of Reg. V of 1892, Sched. II, as to Courts of Session in 
Upper Burmah, 

Section .351, post, provides that “any person attending a Criminal Court, although not under 
arrest or upon a summons, may be detained by such Court for the purpose of examination for any 
offence of which siieli Court can take cognizance, and which, from tne evidence, he may appear to 
have committed ; and may bo proceeded against as though he had been arrested or summoned. 
When the detention takes place in the course of an inquiry under Chap. XVIII, or after a trial 
has been begun, the proceedings in respect of such person shall be commenced afi^esh, and the 
witnesses redieard.” 

That section would apparently empower a Court of Session to proceed against any person 
appearing to be an offender attending the (>oiirt. This section (193) provides that, “ except as 
otherwise expressly provided by this Code or by any other law for the time being in force, no Court 
of Session shall take cognizance of any offence as a Court of original jurisdiction, unless the accused 
has been committed to it by a Magistrate duly empowered in that behalf.” The corresponding 
section (^1) of Act X of 1872 did not contain any saving clause, and Courts of Sessions could not, 
therefore, proceed under s. 104 of that Act (corresponding with s. 351 of the present Code). 

Ths fact of a commitment being made is sufficient to enable the Sessions Judge to proceecf with 
the trial. It lies on the party impugning the correctness of the proceedings to show that there was 
no jurisdiction. — Beg, v. Komurooddee Sikhdar, 13 W. R. Cr, 17 : Meg, v, Manchoddas Nathubhaiy 
4 Bom, H. 0. R. Cr. 35. See Evidence Act, s. 114, cl. (e), 

^ By 8. 532, infra, if any Magistiute or other authority purporting to exercise powers duly con- 
ferred, but not being so conferred, commits an accused person to take bis trial before a Court of 
Session or High Court, the Court to which the commitment is made may, after perusal of the 
proceedings, accept the commitment if it considers that the accused has not been prejudiced unless 
objection was made on behalf either of the accused or of the prosecution, to the jurisdiction of 
such Magistrate or other authority, during the inqniiy and before the order of commitment. If 
such Court considers that the accused may be prejudiced, or if such objection was so made, it shall 
quash the commitment and direct a fresh inquiry by a competent Magistrate. 

Applications under Chap. XXXII (of reference and revision) cannot bo referred to a Joint 
Sessions Judge under this section, so as to make it competent to a Joint Sessions Judge to dispose 
of them, a Joint Sessions Judge being strictly precluded from exorcising any of the powers under 
Chap. XXXII, and the second clause of this section contemplating only cases for trial . — Reference 
by Sessions Judge of Surat, I. L. R. 9 Bom. 352. See In re Musa Asmal, I. L. R. 9 Bom. 164. 

Absence of commitment is a defect in substaiic(3 and not of form, and is therefore not covered 
by s. 5117, post, — Sharina v. Kmp,, Punjab Rec., 1884, p, 92. 

Under s. 477, infra, a Sessions Court may charge a person for any offence referred to in s. 195, 
infra, and committed before it, or brought under its notice in the course of a jmlicial proceeding, 
and may commit or admit to bail and try such person upon its own charge. Untier a. 478, Civil and 
Revenue Courts have powers to complete investigations into offences committed before them or 
brought to their notice in the course of a judicial proceeding, and to commit to the High Court or 
Sessions Court. 

Sections 480 and 485, infra, further empower the Sessions Court to deal M'ith certain cases of 
contempt, and to imprison a witness refusing to answer questions or to produce documents in his 
possession oi^ower. 

Section 206, infra, provides that any Presidency Magistrate, District Magistrate, Subdivisional 
Magistrate, Magistrate of the first class, or any Magistrate empowered in that behalf by the Local 
Government, may commit any person for trial to the Court of Session or High Court for any offence 
triable by such Court. 

Section 226, infra, provides that where any person is committed for trial without a charge or 
with an imperfect or erroneous charge, the Court, or, in the case of a High Court, the Clerk of the 
Crown, may frame a charge or add to or otherwise alter the charge, as the case may be, having 
regard to the rules in this Code as to the form of charges. 

See Chap. XXXIII as to criminal proceedings against Europeans and Americans. 

As to offences which a Sessions Court may try, see s. 28, supra. 

In Bengal, the following instructions as to fixing Sessions have been issued - 

(tt) In the first w^k in December in each year the Sessions Judge shall fix the number of 
sessions to be held during the year following, and the dates on which respectively they are to begin, 
the number varying with the estimated or average number of trials, and not being less than six or 
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more than ten in each year, except in outlying districts, where ordinarily the numl^ should not 
be less than four. The arrangements made are to be immediately reported to the High Court for 
approval, but may be carried out, unless the disapproval of the Court be communicated. 

{b) The Magistrate of each district shall obtain from all the Subordinate Magistrates, who 
exercise the power of committing to the Sessions, the particulars of all cases committed by them, 
and shall prepare and submit to the Sessions Judge two days before the commencement of each 
session a calendar of all such cases in the following form. This calendar shall be the basis of the 
Sessions Judge’s return to the High Court. 

{Form of District Magistrates Calendar,) 

Calendar of Accused Persons for trial before the Court of Session, 

Session of 18 . 


Number of case. 

Committing officer. 

Number and name of 
accused. 

Charges, and under 
what law. 

Date of offence. 

Date of apprehension ; 
or appearance to j 
summons. 

Date of commitment. 

In jail or on bail. 

Finding and sentence 
or other order of 
the Court of Ses- 
sion as regards 
each prisoner. 

1 

2 

3 

1 

1 

4 

5 

6 

7 ^ 

8 

9 

i 

t 








jt 


— Cal. H, C, C, 0., No, 5 of \ith October 1879; Wilkins, p. 23. 


Punjab .—As to commitment and trial of sessions cases, see the rules in force in the Punjab, — 
Smyth, pp. 93—100. 

In Bombay, the following rules are in force : — The Criminal Sessions shall commence in all 
Sessions Divisions on the first day in each month, except in cases where some other special provision 
shall have been made by the High Court. Whenever the day fixed for the commencement of the 
Criminal Sessions shall be a close holiday, the Sessions shall begin on the next Court-day. Sessions 
Judges should give notice to Magisti ates up to what time they will receive cases and prisoners for 
trial at each Session . — Bombay Uazette, 1879, pp. 471, 475. 

The following circular orders were issued to Sessions Judges, Joint Sessions Judges, and 
District Magistrates in the Presidency of Bombay : — 

I am directed to inform you that, after further correspondence with Government, and with a 
view to prevent the unnecessary detention from their homes of witnesses in sessions cases, the 
Hon’ble the Chief Justice and Judges have been pleased to direct that the rules embodied in the 
High Court’s letter. No. 953 of the 7th July 1880, should be permanently observed in regard to 
cases committed for trial during the monsoon months of this or future years. 

2. With regard to cases committed during the, fair season, their Lordships direct that the 
p^ractice of holding fixed sessions at the prescribed times shall be adhered to, but that the Sessions 
Judge may, at his discretion, hold a special sessions (reporting the same to the High Court) for the 
trial of any case in which he may be of opinion, after consultation with the committing Magistrate, 
that an early trial is desirable and may be held without prejudice to the accused person. 

3. Their Lordships further desire, that whenever, in cases not provided for in para. 2 of 
Circular No. 953 of 1880, a committing Magistrate is in telegraphic communication with the Ses- 
sions Judge, or is otherwise able to obtain a reply from him within twenty-four hours from the 
time when a case is ready for commitment, he shall obtain from the Sessions Jiidge an order fixing 
the trial for a particular day of the sessions, and shall make the committal accordingly; and when 
the committing Magistrate is too distant for such speedy communication with the Sessions Judge, 
he shall commit for the first day of the sessions, unless the Sessions Judge shall by general order 
intimate his readiness to receive cases up to a later date. It is further directed, whenever a Magis- 
trate commits more than one case for the same sessions, he shall, in the absence of any special days 
having been fix-ed for their trial, commit them at intervals of two days apart, — e.g., the first case 
for the first day, the second for the third day, the third for the fifth day, and so on . — Bombay 
H, C. C. 0„ No. 569 of 1881. 

In compliance with the wishes of His Excellency the Governor in Council, the Hon’ble the 
Chief Justice and Judges are pleased to direct that a further experiment be made during this 
monsoon of holding frequent sessions until the end of October. 

2.. When a Magistmte, who is at or near the Huzur, commits a case for trial, he should forth- 
with send the record and proceedings with note of the additional witnesses, if anv, required by the 
accused to the Sessions Judge or Joint Sessions Judge, who will be responsible tor fixing without 
delay the earliest date on which the case should be tried with due but compamtive regard to the 
convenience of persons concerned in other cases, criminal or civil, before the Court. This date 
should be communicated to the Magistrate in order that the witnesses may bo bound over to appear. 
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3. When fixing the date for trial, the Judge should ^ke into consideration the circumstances 
of the case. After looking at the papers, he should estimate how long the trial is likely to last. 
Sometimes, when witnesses are numerous and have come from a distance, it will be right for him 
to displace other business in order that a criminal case may be heard immediately, but this will not 
always be the case. 

The convenience of witnesses may sometimes be best consulted by giving them time to go back 
to their homes, if not very distant, l^fore the trial comes on. 

4. When the committing Magistrate is not near the Huztir, he should commit the cEtse for 
trial at a sessions to begin on the first Monday of the month according to the usual practice, giving 
the Sessions Judge or Joint Sessions Judge immediate notice. 

5. To obviate tlie delay which would arise from a reference of c-ases by the Sessions Judge of 
Belgaum to the Joint Sessions Judge at Kaladgi, the Government will be requested to issue a noti- 
fication under s. 17 of the Criminal Procedure Code, directing the Joint Sessions Judge to try all 
cases which may be committed to him bv Magistrates in the Kaladgi portion of the Belgaura 
Sessions Division during the months of July, August, September, and October ; and during these 
months the said Magistrates should make committals to the Joint Sessions Judge. 

6. His Excellency the Governoi- in Council will also be requested to invest the District Magis- 
trate of Kolaba with the powers of a Joint Sessions Judge, and to direct him to try all cases that 
may be committed to him for trial by the Magistrates in the Kolaba portion of the Thana Sessions 
Division during the months of July, August, September, and October; and during these months the 
said Magistrates should make committals to the .Joint Sessions Judge. 

7. As regards cases committod for trial by Magistrates in the Broach, Kaira, Nasik, and 
Sholapur portions of tlio Surat, Ahmedabad, I'^hana, and Poona Sessions Divisions, respectively, 
such cases should bo committed for trial at Surat, Ahmedabad, Thana, aiKi Poona, respectively, 
till the end of October. Magistrat(;s at or near the stations of Broach, Kaira, Nasik, and Sholapnr 
should act under the rules laid down in paras. ‘2 and 3 of this order . — Bombay H, C. (7. O., No, 953 
of 1880. 


Oogrnlzance of offences 
by High Court. 


194 . The Timy take co^iizanee of any 

off(Mi('-e upon a eoiiiinitnieiit made to it in manner here- 
inafter provided. 

Nothing herein contained shall be deemed to affect the provisions of any 
Letters Pahmfc granted under the Twenty-fourth and Twenty-fifth of Victoria, 
Chapter 104. 


See ss. 2*2 — 29 of the Letters Patent for Bengal, Madras, and Bombay respectively ; ss. 15—22 of 
the Letters Patent for the North- Wtistci n Provinces. 

Statute 24 and 25 Vic., Cap. 104, is the Charter Act, 1865. 


The whole of Act X of 1875 (the High Courts’ Criminal Procedure Atrt) has been repealed by 
the present Code, with the exception of s. 144, and so much of s. 146 as relates to informations. 
These sections, which are important, are as follows : — 

144. The Advocate-General may, with the previous sanction of the Governor-General in Coun- 
cil or the Local Government, exhibit to the local High Court, against peisons subject to the juris<lic- 
tion of the said Court, informations for all purposes for which Her Majesty’s Attorney-General 
may exhibit informations on behalf of the Crown in the Court of Queen’s Bench or Exchequer. 

Such proceedings may be take,n upon every such information as may lawfully be taken in case 
of similar informations filed by Ilej- Majesty’s Attorncy-Gimeral in England, so far as the circum- 
stances of the case and the course and practice of proceeding in the said High Courts respectively 
will admit. 

All fines, penalties, foi'feitnres, debts, and sums of money recovered or levied under or by 
virtue of any such information shall belong to the Government of India. 

146. At any stage of any proceeding under this Act, V)efore the return of the verdict, the 
Advocate-General may, if he tln’nk fit, infoi-m the Coui-t on behalf of Her Majesty that he will not 
further prosecute the defendant upon tlu; information or charge ; and thereupon all proceedings on 
such infonnation or charge against the defendant shall be stayed, and he shall be discharged of and 
from the same. But such discharge} shall not amount to an acquittal. 


195 . No Court shall take eomiizance- 


(a) of any offence punishable under sections 172 to 188 (both inclusive) 

Prosecution for con- Indian Penal Code, except with the previous 

tempts of lawful author- sanction, or on the comj)laint, of the public servant 
ity of public servants. concerned, or of some public servant to whom he is 

subordinate ; 

(b) of any offence punishable under sections 193, 194, 195, 196, 199, 200, 

Prosecution for cer- 205, 206, 207, 208, 209, 210, 211, or 228 of the same 
tain offences a£rainst Code, when such offence is committed in, or in relation 
public Justice. to, any proceeding in any Court, except with the previ- 

ous sanction, or on the complaint, of such Court, or of some other Court to which 
such Court is subordinate ; 
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(c) of any offence described in section 463, or punishable under sections 471, 
^ , 475 or 476 of the same Code, when such offence has been 

tain offences relating to committed by a party to any proceeding m any Court in 
documents given in respect of a document given in evidence in such prooeed- 
evldence. except with the previous sancjtion, or on the com- 

plaint, of such Court, or of some other Court to which such Court is subordinate. 

The sanction referred to in this section may be expressed in general terms, 

and need not name the accused person; but it shall, so 
necessary sanction practicable, specify the C\mrt or other place in 

which, and the occasion on which, tlie offence was com- 
mitted. 

When sanction is given in respect of any offencd3 referred to in this section, 
the Court taking cognizance of the case may frame a charge of any other offence 
so referred to wiich is disclosed by the facts. 

Any sanction given or refiistMl under this section may be revoked or grant- 
ed by any authority to whicih the authority giving or refusing it is subordinate ; 
and no such sanction shall remain in force for more than six months from the 
date on which it was given. 

For the purposes of this section, every Court other than a Court of Small 
Causes shall lie deemed to be subordinate only to the Court to which appeals 
from the former Court ordinarily lie. 

The Courts of Small Causes in the Presidency-towns shall })e deemGd to be 
subordinate to the High Court, and every other Court of Small Causes shall be 
deemed to be subordinate to the Court of Session for the Sessions Division within 
which such Court is situate. 


Under the former Code it was provided that ‘ no complaint ’ of any oflfenco mentioned in the 
corresponding section should be entertained except with the sanction therein provided. Under this 
«ection it is provided that no Court shall ‘ Uike cognizance ’ of any of the offences referred to except 
as provided. 


The section deals with the previous sanction, and accordingly it has been hold that sanction 
can only begi’antcd before, and not after, the commencement of the prosecution — Emp, v. Data Jiva, 
I. L. H. 10 Bom. 190. 

Under s. 537, no finding, sentence, or order can be reversed or altered in appeal or revision on 
the ground that sanction required by this section has not been given, unless there lias been a failure 
of justice. See In re Rally Mohun Monkerjee, 13 O. L. R. 47. Objections to a Court’s jurisdiction 
on the ground of want of sanction should be taken at the trial. — Pro., 7 Mad, H, C, R, 58 ; Weir^ 

p. 20. 

Sections 172 to 1S8 (inclusive) of the Indian Penal Code deal with contempts of the lawful 
authority of pulilic servants. 


Clause (a). — There is a sufficient compliance with the provisions of cl. (a) when the prosecution 
is instituted by an inferior ministerial officer under the sanction or the authority of his official 
superior. — Rey. v. Rum Colam Smy^ 11 W. R. Cj% 22; Dtikhoo Fein v. Chundro Kant Chowdry, 3 
W. R. Cr. 08, or if the complaint is ma<le directly by the public servant mentioned in the section. — 
Poonit Sinyh v. Madho Jitwt, I. L. R. 13 Cal. 270. 

A prosecution may be instituted by a private person under s. 182 of the Penal Code provided ho 
first obtains the sanction of the public officer to whom the false information was given. — Emp, v. 
Jugal Kishore^ I. L. R. 8 All. 382 (overruling Emp. v. Radha Kishariy I. L. R. 5 All. 30) : Poonit 
Singh v. Madho Bhot, I. L. R. 13 Cal. 270. 

Where a person was charged under s. 182 of the Indian Penal Code with giving false informa- 
tion in which he mentioned two persons as being in possession of certain stolen property, it was held 
that he could be charged with having made one false statement only, although it implicated two 
persons. — Poonit Singh v. Madho Bhot, I. L. 11. 13 Cal. 270. 

Clause {b) of this section corresponds with s 408 of Act X of 1872 and s. 41 of Act IV of 1877. 
The sections of the Penal Code referred to in this clause are contained in Cliaj*. XI, which deals 
with ‘ false evidence and offences against public justice.’ The section distinguishes between a sanc- 
tion granted by the Court and a complaint ma<lc by the Court itself. A superior Ck>nrt may I’ovoke 
the sanction granted in the former case, but it has no power to set aside a (Muiiplaint duly ma<lo bv 
a subordinate Court. — Emp. v. Rachappa, 1. L. R. 13 Bom. 109 : Emp. v. Narakka, I. L. R. 13 Maa. 
144. See Ishri Prosad v. Sham Lull, I. L. R. 7 All. 871 : Reg, v. Baijoo Lall^ I. L. R. 1 Cal. 450 : Cyan 
Chunder Roy v. Protap Chunder Doss^ I. L. R. 7 Cal. 208. 

Object of Sanction, — The object of the sanction required by this section is to ensure that the pro- 
secution should be instituted after due consideration on the part of the Court before whom the 
evidence was given, or on the part of a Court to which such Court is subordinate.— v. Mahomed 
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BosBeiriy 16 W. R. Cr. 37. The finding, sentence, or order, however, as already stated, of a Court 
of competent jurisdiction will not be reversed or altered on appeal or revision on account of the 
want of sanction required by this section, unless there has been a failure of justice. — S, 637, 

The Courts which have juridisction to grant a sanction to proceedings, it was held, under s. 468 
of Act X of 1872, are the Court before which the offence was alleged to have been committed and 
the Courts to which such Court is subordinate. — In re KaH Chunder Motumdar^ I. L. R. 6 Cal. 
440 : (S. C.) 7 C. L. R. 330. But, in cases of alleged perjury, an application for sanction to insti- 
tute a prosecution on a charge of perjury should, as a general rule, be first made to the Court 
before which the perjury is alleged to have been committed. — In re Rajah of Venkatageriy 6 Mad. 

H. 0. R. 92 ; see l^^r, p. 28. 

A prosecution of a cmarge under s. 211 of the Indian Penal Code should not be sanctioned as a 
matter of course, but only v^en the complainant can satisfy the Court that the interests of justice 
require a prosecution, and there is a strong primd fade case against the accused.— /w re Qawri 
Sahaiy I. L. R. 6 All. 114, per Oldfield, J. : Kedarnath Das v. Mohesh Chunder Chuckerhutty^ 

I, L. R. 16 Cal. 661 : Iinum Bakshy Pun j. Rec., 1889, p. 133. 

Although, before granting sanction to prosecute, a Court is bound to satisfy itself that an 
offence has been committed, it is not bound to hold an inquiry as to all the^rsons who may be 
implicated in such offence. — In re Govindan Na/yan and other Petitioners, I. L. R. 7 Mad. 224. 
See 9 W. R, Cr. 3. In the Madras case there was a charge of wrongful confinement and extortion 
made by J against certain persons. The Magistrate held an inquiry, and having arrived at the 
conclusion that the charge was false, recorded proceedings to the effect that “ the complainant 
should be prosecuted for false complaint and the individuals mentioned in the Police report (the 
petitioners) should be prosecuted for abetment of the false complaint.” There was no evidence in 
the record to show that the petitioners ha<l any connection with the charge brought by J, though 
there were certain loose statements against them in the Police report. Hutchins, J., said : — 
“Before granting a sanction under s. 195 of the Code of Criminal Procedure, a Court is bound to 
satisfy itself that an offence has been committed. I do not see that it is bound to hold an inquiry 
as to all the persons who may be implicjited in such offence. On the contrary, the section expressly 
provides that the sanction may be in general terras, and need not name the accused person or 
persons at all. That being so, it would seem that the petitioners might have been included in the 
prosecution, even if they wore not named in the order or sanction.” 

Whefe an offence of the nature specified in this section is committed before a Court, the Court 
must in every case hold an investigation to see if there is a primd facie case. It may, after this, 
send the cases to a Magistrate for regular ‘ preliminary inquiry.’ But if it proceeds under s. 476 to 
commit direct to the Court of Session, where it has power to do so, it must itself hold a complete 
^quir^, framing charges and taking depositions. See Meg, v. Madha Nanth Mozoomdar, 5 Wym. Cr. 

Section 476 is as follows. — “ When any Civil, Criminal or Revenue Court is of opinion that there 
is ground for inquiring into any offence referred to in s. 195, and committed before it or brought 
under its notice in the course of a judicial proceeding, such Court, after making any preliminary 
inquiry that may be necessary, may send the case for inquiry or trial to the nearest Magistrate of 
the first class, and may send the accused in custody, or take sufficient security for his appearance 
before such Magistrate ; and may bind over any person to appear and give evidence on such inquiry 
or trial. Such Magistrate shall thereupon proceed according to law, and may, if he is authorized 
under s. 192 to tiunsfer cases, transfer the inquiry or trial to some other competent Magistrate.” 

The object of the preliminary inquiry is, that the Court may be satisfied that a specific charge 
coming under the sections mentioned in it ought to be preferred against the accused, and after 
being so satisfied, it must either commit the case (see s. 487, infra), or send it to the Magistrate for 
inquiry whether a committal should be made or not. See Kali Prosunno Bagchee, Petitioner, 23 
W. R. Cr. 39. See also Bhokteram v. Heera Kalita, I. L. R. 5 Cal. 184, per Ainslie, J., p. 187. 

It is unnecessary that the preliminary inquiry contemplated by s. 476 should be conducted in 
the presence of the accused. All the Court making the inquiry has to do is to satisfy itself that there 
are primd facie grounds for sending the case for investigation to a Magistrate— 9 W. R. Cr. 3; 
but the Court ought to have direct evidence fixing the offence upon the person whom it is sought 
to charge either in the course of the preliminary inquiry referred to in the section or in the earlier 
proceedings out of which the inquiry rises. It is not sufficient that the evidence in the earlier 
case may induce some sort of suspicion that the person has been guilty of an offence. — In re Khepu 
Nath Sikdar,}, L. R. 16 Cal. 730. 

Powers similar to those conferre^l on Civil and Criminal Courts alike by this section are con- 
ferred on Civil Courts by s. 643 of the Code of Civil Procedure (corresponding with ss. 16 and 19 of 
the repealed Act, XXIII of 1861). But neither that section nor the sections of the Act for which it 
was substituted direct the Court to hold any preliminary inquiry before sendir g a case under the 
section to a Magistrate for investigation. All that is required is that the Court shall be satisfied that 
there is sufficient ground for sending the case for investigation to the Magistrate. In the case of 
Reg, Baijoo Lall, I. L. R. 1 Cal. 450, Macphersok and Morris, JJ., quashed an order made, 
according to the return of the Judge who made it, under s. 16 of the repealed Act mentioned, 
without a preliininary inquiry having been made, on the ground that the law as to procedure in cases 
within that section was embodied in s. 471 of the Criminal Procedure Code of 1872 (476 of this Code), 
under which a preliminary inquiry was necessary. From the judgment it would appear, however, 
that the learned Judges treated the order as really made under the section of the Criminal Proce- 
dure Code. — See Umbica Sundari Chowdhrani v. AjUoollah Mondul, 8 C. L. R. 148. 

It is the Court before which, not the Judge before whom, the offence is alleged to have been 
committed that is to give the sanction. A change of incumbent does not alter the constitution of 
the Court. — H, C, Pro., 12th November 1872 ; Weir, p. 29. 

A Police-constable taking down a statement under s. 161 is not a judge, nor is the place where 
he officiates, a Court. His sanction is therefore not neoessaiy under s. 19^ cl. (h.), to a prosecutioD 
under s. 193, for a false statement made to him.— v, Ismal, I. L. R, 11 Cal. ^9. 
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, - Tender s. 290, post^ where a new charge has been added, or a charge has been altered so as to 
include an offence ^ for the prosecution of which previous sanction is necessary, the case cannot be 
preceded with until such sanction is obtained, unless sanction has already been obtained for a pro- 
secution on the same facts as those in which the new or altered charge is founded. Accordingly 
when sanction is given to prosecute a person for a particular offence, the Magistrate may not, with- 
out a fresh sanction, frame a charge against the prisoner of having committed some other offence 
referred to in the section. — Bajeoon^r v. Kirlhu Ojha^ 13 W. R. Cr. 67. 

False Charges. — Under the Code of 1872, where a complaint has been made before a Magis^ 
trate, it was held that sanction for a prosecution under s. 211 of the Indian Penal Code without 
examining all the witnesses whom the person accused of making the false charge wishes to produce 
in Court, is illegal.— /« rs Biyogi Bhagut, 4 C. L. R. IM : In re Russick Ball Mulick, 7 O. L. E. 
pj; Ernp, v. Karimdwl, I. L. R. 6 Cal. 496; (S C.) 7 C. L. R. 467: Emp. v. Radha Sishan, 
1. L. R. 5 All. 36 : (see Poonit Singh v. Madho Bhot^ I. L. R. 13 Cal. 270, and Emp, v. Jugal Kishore, 
I. L. R. 8 All. 382) : In re Sakhina Bibi^ 8 C. L. R. 387 : (S. C.) I. L. R. 7 Cal. 87 : In re ChuhradaT 
Potti, 8 C. L. R. 289 : Emp. v, Shibo Behara, I. L. R. 6 Cal 584 : (S. C ) 8 C. L. R. ^5. See In rs 
Gyan Chunder Roy v. Protap Chunder Dass^ I. L. R. 7 Cal. 208 : (8. C.) 8 C. L. R, 267 : and<^< ' 
Nissar Hossain v. Ramgolam Singh ^ 25 W. R. Cr. 10. But see In re Bhawarii Prosad, I. L. K. 4 
All. 182. Now s. 253 provides, in warrant-cases, that if, upon taking all the evidence referred to in 
8. 252, and making such examination (if any) of the accused as the Magistrate thinks necessary, he 
finds that no case against the accused has been made out which, if uiirehuttod, would warrant his 
conviction, the Magistrate shall discharge him ; but that nothing in the section shall be deemed to 
prevent a Magistrate from discharging the accused at any previous stage of the case if, for reasons 
to be recorded by such Magisti-ate, he considers the charge to be groundless. The pi-oviso to that 
section is new, and it may be that, under the present Code, when a Magistrate considers a charge 
groundless, and discharges the accused without taking all the evidence offered by the complainant, 
a prosecution would lie under s. 211 of the Indian Penal Code. It would seem, however, that in 
such a case it would bo necessary to hold a preliminary inquiry under s. 476. See post^ Emp, v. 
Bhawani Prosody I. L. R. 4 All. 182, and cases there cited. — See notes to ss. 200, 203, 253, and 476, 
post. 

It is to be observed that cl. (5) has limited the protection of a preliminary sanction in respect of 
offences under s. 211 of the Penal Code to cases “ whore such offence is coipmitted in, or in relation to, 
any proceeding in any Court.” Accordingly where no complaint has been made before a Magistrate 
but a charge h^ been laid before the Police and that cha^e has been found upon a Police report to 
be false a Magistrate has jurisdiction under s. 191 of this Code to directa prosecution under s. 211 of 
the Penal Code. — Emp. \. Sham Ball, I. L. R. 14 Cal. 707, whore all the cases are referred to, — and in 
such cases, where no further proceedings have been taken, also, it would seem sanction is not neces- 
sary to enable the person aggrieved by the false charge to institute a prosecution under the same 
section of the Penal Code. — Government of Bengal v. Gokool Chunder Chowdhry^ 24 W. R. Cr. 41 : 
Ram Runpur Bhandari v. Madhub Ghose^ 25 W. R. Cr. 33 : Queen v. (rour Mohun Singh, 16 W. R. 
Cr. 44: Emp. v. Irad Ally, I. L. R. 4 Cal. 869 : (S. C.) nom. Nusibunnissa Bibi v. Shaik Erad AH, 4 
C. L. R. 413 : Emp. v. Abdul Hasan, I. L. R. 1 All. 497 : Emp. v. Salik Roy, I, L. R. 6 Cal. 5^ : 
(S. C.) 8 C. L R. 255. See Asrof AH v. E^np., I. L. R. 5 Cal. 281. 

Where a case was referred by the Magistrate to the Police for inquiry, the Police reported it 
false, and the Magistrate thereupon, under s. 195, directed a prosecution under s. 211 of the Penal 
Code for making a false charge. It was there held, that sanction ought not to have been granted 
until the complainants had been afforded an opportunity of proving their case. — Emp, v. Qanga 
Ram, I. L. R. 8 All. 38 : see Emp. v. Karinuiad, I. L. R. 6 Cal. 496. 

In the case of Emp. v. Sham Ball, I. L. R. 14 Cal. 707 (F.B,), it was pointed out that the 
Magistrate ought not to take cognizance of an alleged offence under s. 211 of the Penal Code until 
the alleged offender had an opportunity of substantiating the original charge, and such original 
charge has been disposed of in due course of law. 

Clause (e) corresponds with s. 469 of Act X of 1872 and s. 42 of Act IV of 1877. 

Section 469 of Act X of 1872, it was held, referred, in cases of forgery, only to cases in which 
a supposed forged document had been put in evidence in some proceedings in a Civil or Criminal 
Court. In other cases of forgery, the Magistrate, it was said, had power, proprio motu, to make 
inquiries, but did not derive the power from that section. — Reg. v. Ramdharry Singh, 10 W. R, Cr. 
6.— See Eadara Virana v. Queen, I. L. R. 3 Mad. 400. 

It is to be observed that the offences mentioned in cl. (c) must be committed in respect 
of a document given in evidence ; otherwise, apparently, sanction is not necessary. — See Sangili vira 
V. Queen, I. L. R. 6 Mad. 29. 

It is undesirable, it was said, that the same Judge who has heard the evidence and expressed an 
opinion upon it in a civil case should also be the Judge to try a prisoner upon a charge arising out 
of the civil case supported by the same evidence ; but a conviction is not necessarily bad for this 
reason. — Queen v. Subal Chunder Gangooly, 22 W, R. 16. But now S00 487 > %Th^ir€Lm 

The granting of a sanction under cl. (c) to a private person does not debar a Civil Court fi*om 
proceeding under s. 478 of the Code : Emp. v. Shankar, I. L. R, 13 Bom. .384. It is in the discre- 
tion of the private person to proceed or not. — In re Girdhai Mondul, I. L. R. 8 Cal. 435, p, 439 : 
(S. C.) 10 C. L. R. . .F 

Wken a Civil Court sends a prisoner before a Magistrate on a charge of forgery, it is compe- 
tent to the Magistrate to commit the prisoner for trial on a charge cither of forgery or of using as 
^nuine a false document or of abetting forgery.— v. Mohesh Chunder Acharjee, G W. R. 
Cr. 20. 

The sanction required by this section is not to be given in any particular form of words. In 
the case of Sheo Churn, Petitioner, 2 Wym. Or. Rul, 59, where a false charge was dismissed by the 
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Magistrate of the district, an order passed by him referring the complaint of the defendant made 
tinder s. 211 of the Indian Penal Code to a Deputy Magistrate for trial, was held to be a suiBcient 
sanction for the prosecution of the case. 

Although it is not legally imperative that the sanction to prosecute should be in writing, it is 
very desirable that such sanction or direction should be put in writing and attached to the record. 
—*Mad, H, C. Pro., 1th February 1872 ; Weir, p. 29. 

A Bombay High Court Circular directed that a formal sanction should be given under the seal 
of the Court and the signature of the presiding officer, and should be l ecorded in the proceedings 
in the trial, whether the Court before whom the offence is committed takes proceedings against the 
offender or not. The production of such an order under the seal of the Court and signature of the 
presiding officer is to bo accepted as primd facie evidence of the sanction. — Bom. H. C. Cir. 42. 

Sanction was implied where the conviction, which was for non-attendance in obedience to a 
summons, was by the same Magistrate whose summons was treated with contempt. — Beg. v. Oanubin 
Tatia Selar, 5 Bora. H. C. R. Ur. 38. 

The sanction accorded by a Civil Court, it was held under the old Code, in a case under s. 193 
of the Indian Penal Code need not be more specific than a general sanction to prosecute for any 
false statement contained in the two depositions given.— Reg. v. Kadir Bux, 11 W. R. Cr. 17. 

Nature of Sanction. — The first part of the fourth paragraph which deals with the nature of the 
sanction corresponds with the first paragraph of s. 470. Bee Esaan Chunder Dutt v. Pramuiuth 
Cfiowdhry, Marsh. 270. The second part of the paragraph is new. It follows the decision in the 
case of In re Balagi Sitaram, 11 Bora. H. C. R. 34. See Enip. v. Data Jiva, I. L. R. 10 Bom. 100. 
In the former case, the Court further expressed an opinion that it was desirable, if not necessarjy, 
that, in the sanction, the description of the offence intended to be prosecuted should be stated in 
general terms, although details might be omitted. See Queen v. Ooma Moye Dehen, 1.3 W. R. Cr. 25. 
But the particular offence or offences for the prosecution of which sanction is given should bo stated 
with precision.— . 

A Magistrate making a commitment for giving false evidence must set out the precise words 
recorded as used by the accused, containing the statement which he undertakes to prove to be false, 
and not state the effect of those words : Queen v. Soondor Mohooree, 9 W. R. Cr. 25 : Queen v. Kar~ 
tick Chunder Holdar, 6 W* R. Cr. 58: Queen v. Jioodhun Ahir, 17 W. R. Cr. 32. If, however, 
the defect is not such as to mislead the accused, the High Court will not interfere. — Queenv. Adhya 
Thakoor, ib., 33. In a case of forgery, it should be stated distinctly what tlie document is for which 
a prosecution is to be entertained, tbe particular act or acts of forgery ; and in a case of perjury, the 
particular words which constitute the perjury should be specified. — In re Govind Chunder Ghoee, 
10 W. R. Cr. 41. 

The sauctiop ought to specify the section or sections under which the criminal proceedings are to 
be taken, as also, in agcneral way, the offence or offences to be charged, tbe date of commission, and 
tbe place where committed ; Imam Bakeh, Punj. Rec., 1889, p. 133, — I)i re Pareotmn Lall, 1. L. R. 
6 All. \Qii,per Straight, J., who went on to say : “ I think it well that jmlicial officers, in granting 
sanctions under s. 195 of the Criminal Procedure Code, should be clear and precise upon the matters 
I have indicated, in order that the Magistrates who have to entertain the prosecutions may accurate- 
ly know the exact offence or offences in respect of which proceedings have been authorized.” In 
cases of perjury the sanction should specify in substance the assignment of perjury and the sections 
under which p»occoding's are authorized .— /?2 re Har Dial v. Durga Prunad, 1. L. R. fi All. 105. 

It will be observed, from the cases quoted, that the tendency of the Coui*ts is to hold that sanc- 
tion granted under the section should be as precise as possible, especially in cases of perjury and 
forgery. The section provides that, where sanetion his been given in respect of any offence i*e- 
feiTod to in the section, the Ck)urt taking cognizance of the fvese may frame a cliargc of any otlier 
offence so referred to which is disclosed by the facts. Thus, where sanction has been given 
to prosecute, under s. 18*2, for false infoi’mation with intent to cause a public servant to use his 
lawful power to the injury of another person, the section w'oiild allows the Court taking cognizance 
of the case to frame a charge, under s. 211, of bringing a false charge. — See liaicoomar v. Kirtu 
Ojha, 13 W. R. Cr. G7. 

Where a charge has been made not requiring sanction, but a new charge requiring sanction 
is substituted or added, the Court must be guided by s. 230, post, wbiob provides that, if the offence 
stated in tbe new or altered charge is one fur the prosecution of which previous ,sanction is neces- 
sary, the case shall not be proceeded with until such sanction is obtained, unless sanction has been 
already obtained for a prosecution on the same facts as those on which the new or altered charge is 
founded,— See ss. 226 and 227 as to alteration of charges. 

What arnounts to Sanction. — Where a Subordinate Magistrate after trying a c:ase sent the record 
to the District Magistrate with a suggestion that certain persons should be prosecuted under s, 211 
of the Penal Code, it was held by the High Court that this did not constitute a sanction to prosecute. 
—In re Khepu Nath Sakdar, I. L. R. 16 Cal. 730. 

An instruction to a Magistrate of the District by the Court of Session, contained in the con- 
cluding sentence of its judgment in a case tried by it, to prosecute a person for giving false evidence 
before it in such case, did not amount, it was held by Pearson, J., to sanction to a prosecution 
within the meaning of s. 468 of Act X of 187*2, that section contemplating a complaint or at least an 
^plication for sanction for a complaint--Rwp. v. Gobardhan Dass, I. L. H. 3 All. 62. The High 
Court at Calcutta, however, decided otherwise in the case of In re Jugut Mohinee Dassee, 10 C. L, R. 
4. In that case it was held, not only that it was not necessary that sanction to prosecute under 
8. 211 of the Penal Code should only be granted on an application by a private prosecutor, but that 
a District Magistrate was competent, of his own motion, to direct a prosecution, where a complaint 
bad been entertained and found to be false by a Magistrate subordinate to him. See In re Giridhari 
Mondul, 0 0. L. R, 46 : (S, C.) I, L. R. 8 Cal. 435 ; Ishri Prasad v. Sham Lai, 1. L. R. 7 All, 
(F. B.) 871. 
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In the case of Jadunath Hazra v. Annoda Prossad Sircar, 11 C. L. R. 53, a Moonsiff, upon an 
application for sanction to prosecute under s. 207 of the Indian Penal Code, made the folloynng 
order on the petition : “ If the petitioner thinks there is sufficient evidence against A, there is no 
objection to give the sanction asked for herein.” The Hmh Court held that this sanction was not 
sufficient. So, in the case of Ahhilakh Sing v. Khuh Lall, L L. R. 10 Cal. 1100, which was overruled 
on another point by the Full Bench in the case of In re Krishnanundo Das, I. L. R. 12 Cal. (F. B.) 

a sanction in the words — “ sanction to prosecute is awarded”— was held to be clearly not a com- 
pliance with the law which requires that a sanction ** shall, so far as practicable, specify the Court 
or other place in which, and the occasion on which, the offence was committed.” 

The sanction need not name the accused person. See In re Oovimian Nay an, I. L. R. 7 Mad. 
224, per Hutchins, J. (quoted supra). 

If, in the course of a i)roceeding, either civil or criminal, a Judge or Magistrate finds clear 
grounds for believing that cither the parties to the proceeding or their witnesses have committed 
perjury or any other offence against public justice, he is justified in directing criminal proceedings 
against such persons without any further inquiry than that which he has already held in his own 
Court. — In re Mutty Laul Qhose, I. L. R. 6 Cal. 308. See s. 476, infra. 


The fifth paragraph of this section is based upon the second paragraph of s. 470 of Act X of 
1872. See also Act X of 1875, s. 184, and Act IV of 1877, s. 48. By s. 470, however, it was provided 
that the sanction might ‘be given at any time,’ and these words, it was held, must bo construed 
reasonably, and that ‘any time’ meant a time which did not unduly prejudice the party to be 
prosecuted or put him in a worse pdsition than he was before. — Seetaram. Sahoo v. Ilai Baboo Shew- 
golam Sahoo, 18 W. R. Cr. 62. Questions arose under Act X of 1872 as to whether a sanction 
granted after commitment was legal. See Mohima Chander Chuckerhutly, 15 W. R. Cr. 45 : and 
In re Golak Singh, 3 B. L. R. Ap. Cr. 10. Such cpiestions are now put at rest by this section, 
which provides that no Magistrate shall take cognizance of the offences mentioned except with 
previous sanction of a Court. 


Complaint.— T\iQ words “except with the previous sanction or on the complaint of the public 
servant concerned ” must bo read in connection with s. 476, jwst, which was enacted with the ob- 
ject of avoiding the inconvenience which raiuht bo caused if a Moonsiff, Subordinate Judge or 
a Judge were obliged to appear before a Magistrate and make a complaint like an ordinary com- 
plainant in order to lay the foundation for a pro.secution. The language of s. 476 indicates that 
where a Court is acting under s. 195, a complaint in the strictest sense of the word is not required, 
and that the procedure therein laid down constitutes the “complaint” mentioned in s. 195. — Ishri 
Prasad v. Sham Lai, I. L. R. 7 All. (F. B.) 871, per Pethkham, C. J., and Straight, J. In that 
case a Moonsiff made an order which he described as passed under s. 648 of the Civil Procedure 
Code (Act XIV of 1882), and in which he directed that certain persons, who had committed offences 
before him under ss. 198, 468, and 471 of the Penal Code, should be sent before the Magistrate, 
and that the Magistrate should inquire into the matter. The Full Bench held that the order, 
whether it was or was not a sanction, was a sufficient complaint within s. 195, and that the limi* 
tation period prescribed by that section was not applicable to the case. See Queen v. Yendava 
Chandramyna, I. L. R. 7 Mad. 189. 

Section 648 of the Civil Procedure Code is as follows : — “When in a case pending before any 
Court, there appears to the Court sufficient ground for sending for investigation to the Magistrate 
a charge of anj such offence as is described in ss. 198, 196, 199, 200, 205, 20(1, 207, 218, 209, 210, 4^, 
471, 474, 475, 476, or 477, of the Indian Penal Code, which may be made in the course of any other 
suit or pro(;eeding, or with respect to any document offered in evidence in the case, the Court may 
cause the person accused to be detained till the rising of the Court, and may then send him in 
custody to the Magistrate, or take sufficient bail for his appearance before the Magistrate. The 
Coui’t shall send to the Magistrate the evidence and documents relevant to the charge, and may 
bind over any person to appear and give evidence before such Magistrate. The Magistrate shall 
receive such charge, and proceed with it according to law.” 

As to what is a complaint, see notes to s. 191, supra. 


Jurisdiction. — The discretion vested in a Civil Court of sanctioning a criminal charge of per- 
jury is one that should bo most carefully exercised. — Queen v. Poosa Itam, 6 W. R. Cr. 11. 

As soon as it becomes apparent that a complaint is of an offence falling within this section, 
and that it is ftfide without sanction, the Magistrate is not competent to entertain it. — Pro., IQth 
February 1875: o Mad. H. C. B. Appx, ii ; Weir, p. 30. The sanction must be given before and not 
after the commencement of the prosecution. — Emp. v. Dala Jiva, I. L. R. 10 Bom. 190. 

In the case of Barkatulla v. Itenne, I. L. R. i All. 17, it was held by a Full Bench at Allaha- 
bad, that when the Court, in which evidence in a case had been given, had, under s. 468 of the 
Criminal Procedure Code of s. 1872, sanctioned criminal proceedings, no sunerior Court had any right 
to question the propriety of that sanction. In Calcutta, also, it was heUi by a Full Bench, in the 
case of In the ^natter of Ram Prosad Hazra, B. L, R. Sup. 426 : ( S. C.) 5 W. R. Mis, Rul. 24, that 
where, in the course of a suit, a Civil Court committed a party for trial or sanctioned criminal 
proceedings against him, on a charge of perjury or forgery, the High Court could not, as a Court 
of Revision, reverse such sanction or order, upon the ground that it was not warranted by the facts. 
See also Oopal Mozumder v. Hurro Soonderi Boistomee, 16 W. R. Cr. 69. In the case of Barka- 
tulla \. Rennie, I. L. R. 1 All. (F. B.) 17, Spankie, J., was of opinion that where sanction had 
been withheld by the subordinate Court the superior Court might, by virtue of its superiority, 
grant sanction ; but that it should be the practice of all superior Courts to refuse to entertain an 
appli(!ation until it was shown that an application had been made to the subordinate Court, and 
by that Court sanction had been refused. 

The power which, under the 6th paragraph of this section, a superior Court has to grant or 
revoke a sanction which has been refused or granted, may be exercised by an Appellate Court by 
way of revision — Section 439, infra. But where sanction has been refused by a subordinate Court, 
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tlie Court will not exercise the discretion given to it by this section, unless it appears very 
clearly that there are strong grounds for granting the sanction. — Money Mohun Deif v. Denonal^ 
Mullick, 22 W. B, Or. 11. But it seems a Sessions Judge may order the committal of a person 
accused of giving false evidence after the discharge of such person by the Magistrate. — Meg, v, 
Bhohisan Mahatoon, W. R. Or. Sup. Vol. iii. 

Sanctioning a prosecution is a judicial act, and the person to whose prejudice it is done must 
be previously heard, and a judgment formed upon legal evidence. In cases in which the Magistrate 
dismisses the original complaint upon a report from the Police, there is no legal evidence before 
him on which to form his judgment. In oases, however, in which the Magistrate examines the com- 
plainant and hears the evidence, acquits or discharges the accused, and then without notice to the 
complainant sanctions his prosecution for preferring a false charge, sanction cannot be said to be 
improperly given — Emp, v. S/ieikh Beari^ I. L. R. 10 Mad. 232. But where the attorney for a 
complainant stated that he was prepared to show cause against an application for sanction to prose- 
cute him, it was held that the Magistrate did not exercise a proper discretion in granting sanction 
without giving him an opportunity of being heard. — Kedarnath Dass v. Mohesh Chunder Chucker- 
butty, I. L. R. 16 Oal. 661. 

Notice.— It was held by a Full Bench, overruling the case of Ahhilakh Singh v. Khuh Lai, 
1 . L. R. 10 Cal. 1100, on that point, that no notice is necessary to the person against whom it 
is intended to proceed, before a Court, before which the alleged offence has been committed, can 
grant sanction to prosecute. — In re Kriehnanund Das, I. L. R. 12 Cal. (F. B.) 58. Before, hoM^’ver, 
granting sanction, the Court is bound to satisfy itself that an offence has been committed : {Kedar- 
nath Dass V. Mohesh Chunder Cliuckerbutty, I. L. R. IG Cal. 661), but it is not bound to hold an 
inqui^ as to all the persons who may be implicated in such offence. — In re Govindan Nayan, 
I. L. R. 7 Mad, 224, for the section itself provides that the sanction need not name the accused. 


On an application for sanction to prosecute, it was held under Act X of 1892, s. 468, in Madras 
that it is not competent to the Court to go beyond the record in determining whether or not sanc- 
tion should be granted, where the record itself discloses no foundation for the charges. — Sangili 


ee 


Vira Chinnatainbiar v. Queen, I. L. R. 6 Mad. 29, per INNES, Otfg. C. J., and Kernan, J. 
Abdul Khadar v. Meera Sahib, I. L. R. 15 Mad. 224 : see In re Kasi Chunder Mozumdar, I. L. R, 
6 Cal. 440 : (S. C.) 7 C. L. R. .330 : see Shoshi Kumar Dey, I. L. R. 19 Cal. .345. In the first case, 
the plaintiff, in a civil suit to sot aside an order of demarcation under s 25 of the Madras Boundary 
Act, filed certain copies of settlement accounts. When the case came on, the clerk of the Collec- 
tor’s office was in attendance under a subpoena to produce the originals, which were alleged to 
be forged. No evidence was given of the forgery. The plaintiff’s vakil retired from the case, and 
the suit was dismissed. Subseqiiently, the aefendant’s counsel applied for sanction to prosecute 
the plaintiff under s. 471 of the Indian Penal Code, and sanction was granted. The Madras High 
Court, however, held that, upon the record itself, there was no evidence giving rise per se to 
a suspicion of the offence charged, and set aside the order granting sanction. Under the present 
Code it is a question whether sanction would be necessary in such a case, as the documents were not 
put in evidence. See Shoshi Kumar Dey, I. L. R. 19 Cal. 345, dissenting from In re Kasi Chunder 
Mozumdar, I. L. R. 6 Cal. 640 and Sangili Vira v. Queen, I. L. R. 6 Mad. 29. 

The sanction should not be granted without a preliminary inquiry where such inquiry is neces- 
sary under s. 476 of the Code. — Emp. v. Naroiam Dass, I. L. R. 6 All. 98. In the case of In re 
Parsotam Lai, I. L, R. 6 All. 101, where a Moonsitf gave sanction to prosecute for forgery, where 
the question whether a bond had been executed or not was, after suit brought, by consent of the 

E arties, referred to arbitration, and the arbitmtor decided that the bond was a forgery, it was held 
y Straight, J., that the Moonsitf, not having determined the question of forgery himself, ought 
to have held a preliminary inquiry to satisfy himself that there were materials to justify a pi‘o- 
secution. It will be observed that in this case the document alleged to be forged was not actually 
given in evidence in the proceedings before the Court, though it was given in evidence in a proceed- 
ing before the arbitrator directed by the Court. 


Subordination of Magistrates. — The penultimate paragraph of this section seems to have been 
suggested [See In re Anant Mamchandra, I. L. R. 11 Bom. 438] by the remarks of Melvill, J., 
in tne case of Emp. v. Padmanabh Pai, I. L. R. 2 Bora. 384, where it was held by the Bombay 
High Court, that a Magistrate of the first class was subordinate to the Magistrate of the District, 
so that a sanction given by the latter to prosecute a person for intentionally giving false evidence 
before the former was legal and sufficient. We should certainly have preferred, ’^aid Melvill, 
J., in that case, “to hold that, for the purposes of ss. 468 and 469, a Magistrate M the first class 
is subordinate, not to the Magistrate of the District, but to the Court of Session. It is very 
essential that the Court of Session, either when sitting in appeal or when trying a case committed 
to it by a Magistrate of the first class, should have the power to sanction a prosecution for the 
offence of giving false evidence or of forgery committed in the Court of the Magistrate. 

. . . But, in the absence of any express provi.sion to that effect in the Code, it is impossible 

not to see that it would be difficult to hold that the Court of Session has such power in the face 
of the words of s. 37 (corresponding with s. 17, para. 4, supra).” See also In re Qur Dayal, I. L. R. 
2 All, 205 ; and In re Anant Mamchandra, I. L. R. 11 Bom. 4i». 

It will be observed that, for the purposes of this section, it is now declared that every Court 
other than a Court of Small Causes shall be deemed to be subordinate only to the Court to which 
appeals ordinarily lie. 

For the purpose of sanctioning a criminal prosecution, the Court of the Subordinate Judge 
is subordinate to that of the District Judge, notwithstanding that the subject-matter of the 
litigation in the former Court involves more than Rs. 5,000, and an appeal lies direct to the High 
Court. — Emp, v. Lakshman Sakharam, I. L. R. 2 Bom. 481. In the case of Queen v. Velayudam 
Pillai, I. L. R. 6 Mad. 146, it was held in the Madras Presidency that a second class Magistrate of 
a talook, not being the official superior of a Police Station-house Officer, could not sanction a 
prosecution under s. 182 of the Indian Penal Code for giving false information to the Station-house 
Officer. 
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In Allahabad it was held that the Court of the Collector, when ^antinff sanction in respect 
of false evidence in the course of a trial of a rent-suit under Act of 1881, from the nnal 
decision in which there was no appeal to the Court of District Jiid^, was still to be deemed 
subordinate to it, and that the Court of the District Judjje might be taken as the Court to which 
the decisions of the Collector ordinarily lie. — Hari Prosad v. Debi Dial^ I. L. R. 10 All. 682. 

Bevocation^-^A superior Court has no power to set aside a complaint made by a subordinate 
Court. — Emp, V. Bachappaf I. L. R. 13 Bom. 109 : see Ernp. v. Narakka, I. L. R. 13 Mad. 144. A 
District Court has jurisdiction to revoke or grant a sanction granted or refused by a Subordinate 
Judge’s Court.— -Si/ieAa^a v. Mathusamit I. L. R. 7 Mad. 314. A Subdivisional Magistrate cannot 
sanction the prosecution of a witness for perjury in the Court of a Magistrate subordinate to him.— 
Emp, V. KuppUf I. L. R. 7 Mad. 660. 

Lapse, — A sanction does not lapse with the death, before complaint preferred, of the person to 
whom it was granted.—//* re Thathayya, I. L. R. 12 Mad. 47 ; but where such sanction is not 
proceeded with, it is open to the Magistrate to take up the case without complaint under s. 191 (e), 
-^Emp. V. Nipcha, I. L. R. 4 Cal. 712. See Sardar Jawala Singh, Punj. Roc., 18S7, p. 56, 

Limitation, — It seems to have been considered that it is competent to a Court which has grant- 
ed sanction to a prosecution to give a fresh sanction if the one previously gi-an ted has expired by 
effluxion of time. — In re Gulab Singh v. Dehi Prosad, I. L. R. 6 All. 45. But where sanction 
has been gi'anted, and has ceased after six months to be in force, fresh sanction ou^ht not to be 
granted, assuming it can be granted at all, unless some explanation is given for the omission to 
commence proceedings under the first sanction within six months. See Joydao Singh v. Hurihar 
Pershad Singh, I. L. R. 11 Cal. 677. The limitation in the section me.ins tliat the Magistrate 
shall not take cognizance of a case under a sanction wdiich is more than six months old, not that the 
whole prosecution must be completed in that time. — In re Gulab Singh v. Dehi Prosad, I. L. R. 
6 All. ( 5 . There is no fixed period of limitation for making applications for sanction under s. 196. — 
Emp, V. Ajudhia, I. L. R. 10 All. 350. 

In the case of In re Gulab Singh v. Dehi Prosad, I. L. R. 6 All. 45, sanction had been ob- 
tained, but in consequence of the evidence of the complainant not being procurable, the Magistrate 
ordered “ the case to be shelved for the present.” It was held, on the complainant, after the six 
months had expired, applying that the proceedings might be re-opened, that it was not necessary 
that fresh sanction should be given. 

“ Court,” — A Mamlatdar’s Court instituted by Bom. Act III of 1876 is a Civil Court within 
the meaning of this section. — In re Savanunta, I. L. R. 6 Bom. 137 : Mahadaji v. Sonu, 9 Bom. 
H. C. R. 249 : and Bai Jamna v. Bai Jadav, I. L. R. 4 Bom. 168 ; and accordingly sanction is 
required in case of an offence mentioned in the section. See Emp, v. Sahsubh, I. L. R. 2 All. 363. 

A Collector acting in appraisement-proceedings under ss. 69 and 70 of the Bengal Tenancy 
Act, — Raghoobuns Sahoy v. Kokil Singh, I. L. R. 17 Cal. 872, and in Madras a village Moonsitf — 
Emp, V. Venkayya, I. L. R. 11 Mad. 375, have been held to bo within the meaning of the section. 

A Sub- Registrar acting, it was held, under the Registration Act, 1877, is not a Court within the 
meaning of s. 1Q5.— Emp, v. Subba, I. L. R. 11 Mad. 3: Emp, v. Tulja, I. L. R. 12 Bom. 36 ; dissent- 
ing from In re VenkatcLchala, I. L. R. 10 Mad. 154 : Emp, v. Vythilinga, I. L. R. 11 Mad. 500. 

In /r* re Venkatachala , I. L. R. 10 Mad. 154, it was held that a Sub-Registrar acting under s. 41 
of the Registration Act is a Court, as a document presented to him under that section must bo given 
in evidence. See Emp. v. Vythilinga, I. L. R. 11 Mad. 500 ; where the conflict in Bombay High 
Court is referred to. But the conflict in the Madras High Court has now been settled, it being 
held that a Registrar acting under the Registration Act, ss, 72—75, is a Court for the purposes 
of s. 195 of the Criminal Procedure QodQ.—Atchayya v, Gangayya, I. L. R. 15 Mad. 138. In that 
case the Full Bench held, that the term Court in s. 195 of this Code is the same as that defined by 
8. 3 of the Evidence Act, and that it therefore “includes all Judges and all Magistrates and aU 
persons, except arbitrators, legally authorized to take evidence.” 

It is not necessary that sanction should be given before instituting a charge under s. 82 of the 
Registration Act HI of 1877, for making false statements on oath, although the offence charged is 
of the same nature as that punishable under s. 193 of the Indian Penal Code. — Gopi Nath v. Kuldip 
Singh, I. L. R. 11 Cal. (F. B.) 566. See Emp, v. Batesur Mandal, I. L. R. 10 Cal. 604. 

Where a pardon is legally tendered under s. 336, post, and the accused makes a statement 
on oath, which he retracts in a subsequent judicial proceeding, a proper sanction is necessary for 
a prosecution fw giving false evidence on each branch of an alternative charge of giving false 
evidence, and such sanction must, of course, under this section, be granted before, and not after, 
the commencement of the prosecution.— £'//*;>. v. Dala Jiva, I. L. R. 10 Bom. 190. 

Beryision, — The High Coui t is competent in the exercise of its revisional powers to interfere with 
an order of a suboixlinate Court, whether made under s. 195 or s. 476 of the Code, directing the 

f rosecution of any person for oflonces referred to in these sections. — In re Khepu Nath Sikdar, 

. L. R. 16 Cal. 730 : see Reg. v. Baijoo Lall, I. L. R. 1 Cal. 450 : In re Kali Prosunno Bagehes, 
23 W. R. Cr. 39. Subordinate Courts in granting sanction should so frame their proceedings as 
to enable the superior Court to satisfy itself from the record whether the application for sanction 
was properly granted or not. — Kedarnath Doss v. Mohesh Chunder, I. L. R. 16 Cal. 661. The 
mere fact of the charge not being proved is not sufficient, and where that was all that appeared 
upon the record sanction was revoked. — Ibid, 

Having regard to the terms of s. 487, post, a Sessions Judge is not debarred from trying a 
person charged under s. 196 of the Penal Code by reason of his having as District Judge nven 
sanction for the prosecution. — Emp, y. Sarat Chandra Rakhit, I. L. R. 16 Cal. 766 (F. BI) : Emp, 
V. D' Silva, I. L. R. 6 Bom. 479. But if a Sessions Judge has directed the trial of a person for the 
offence of giving false evidence committed before himself he cannot try the case himself. — Emp, v, 
Makhdum, 1. L. R. 14 All. 354. See Emp, v. Oanga Mn, Weekly Notes, 1884, p. 329. 
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Criminal proceedings for perjury or forgeiy arising out of civil litigation should not, as a rule, 
go on during the pending of the litigation.— in re Shri Nana Maharaj, I. L. R. 18 Bom. 729 : 
Nex V. Osburn, 14 Q. B. 3w : Bex v. Simmons^ 8 0. and P. 50. 


196 . No Court shall take cognizance of any offence punishable under 

Chapter VI of the Indian Penal Code, except section 
Prosecution 127, or punishable under section 294 A of the same Code, 

unless upon complaint made by order ot, or under 
authority from, the Governor-General in Council, the Local Government, or 
some ofhcer empowered by the Governor-General in Council, in this behalf. 


The second branch of the section is in accordance with the ruling in the case of Reg, v. 
Ninayak Divakar^ 8 Bom. H. 0. R. Cr. 32. 

Chapter VI of the Penal Code deals with offences against the State. 

Section 127 of the Penal Code deals with the receiving of property taken by war against the 
Government of any Asiatic power in alliance or at peace with the Queen, or by depredation on 
the territories of any power in alliance or at peace wifh the Queen. 

Section 294A of the same Code deals with the keeping of lotteries. 

The parties concerned in keeping a lottery and issuing proposals for a lottery without the 
authority of Government are not liable to prosecution except under the sanction of the Govern- 
ment — Act XXVII of 1870, s. 14. Before deciding not to proceed against the parties concerned in 
a lottery, the District Magistrate should fully investigate the matter and take the orders of Govern- 
ment — Mad. Notification^ ‘^th June 1874 ; Weir^ p. 82. See G. O. of Govt, of India, dated 1st Nov. 
1877, No. 329, embodied in G. O., Madras, dated 20th November 1877, No. 2738. 


Where an accused was charged under s. 121 of the Penal Code and pro(;eedings were instituted 
upon a Police report, it was held that the absence of a complaint was a fatal defect which could 
not be cured by s. 5.37, post. — Shamal Khan^ Punj. Rec., 1890, p. 33. 


197 . When any Judge, or any public serviint not removable from his 

office without the sanction of the Government of India 
Local Government, is accused as such Judge or 
public servant oi any oitence, no Court shall take cogni- 
zance of such offence, except with tlie previous sanction of the Government 
having power to order his removal, or of some officer empowered in this behalf 
by such Government, or of some Court or other authority to which such Judge 
or public servant is subordinate, and whose })ower to give such sanction has not 
been limited by such Government. 

Such Government may determine the person by whom, and the manner in 

which, the ju’osecution of such fludge or public servant 
is to be conducted, and may specify the Court before 
which the trial is to be held. 


Power of Government 
as to prosecution. 


As to the definition of “Judge” and “public servant,” see ss. 19 and 21 of the Indian Penal 
Code, and s. 4. (w) ante, whi(;h makes these definitions applicable under this Act. 

The High Court at Bombay has held that this section applies to all acts ostensibly done by a 
public servant — i.e., to acts which would have no special signification except as acts done by a 
public servant. — Emp. v. Lakshnian Sak/tarmn, I. L. R. 2 Bom, 4S1. 

A charge against a Judge of using defamatory language to a witness during a trial cannot 
be entertained by a Magistrate without previous sanction , — In re Gulam Muhwimnad, I. L. R. 9 
Mad. 439. 

The Calcutta High Court in a Circular Order has stated that the charges, which, under s. 466 (197 
of the present Code) of the former Code of Criminal Procedure, cannot be entertained against the 
officers therein described, except under the sanction or direction of the Local Government or other 
competent authority, relate to offences which can be committed by public servants as such, and which 
are specified in Chap. IX of the Indian Penal Code, and to no other. Offences committed against 
the person or property of individuals by one who happens to bo a public servant are not necessarily 
committed by him as such public servant in the sense in which those words are used in the Penal 
Code, and, unless committed in that character, must be regarded as the acts of individuals in their 
private capacity ; charges, therefore, founded on such acts do not need the sanction of Government 
or other competent authority aforementioned before they can be entertained by a Criminal Court, 
but should bo dealt with in the same way as charges against individuals ordinarily are. — Gal. H. 
C. C. O., No. 20 of 4ith October 1864 ; Wilkins, p. 114. See, however, the remarks of Melvill, J., in 
Beg. V. Parashram Keshav, 7 Bom. H. C, R. Cr. 61, commenting on that Circular Order and the 
explanation of these remarks given by West, J., on reference to Melvill, J., in the case of 
Emp. V. Lakshman Sakharam, I. L. R. 2 Bom, 409, p. 485. 

Section 132 provides that no prosecution against any Magistrate, Military officer, Police-officer, 
soldier or volunteer for any act purporting to be done under Chap. IX of this Code which relates 
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to unlawful aasemblies shall be instituted in any Criminal Court, except with the sanction of the 
Governor-General in Council ; and 

(а) no Magistrate or Police-officer acting under that Chapter in good faith, 

(б) no officer acting under s. 131 in good faith, 

(c) no person doing any act in good faith in compliance with a requisition under s* 128 or s. 130, 

and 

{d) no inferior officer or soldier, or volunteer, doing any act in obedience to any order which 
under military law he was bound to obey, 

shall be deemed to have thereby committed an offence. 

Section 537, post, provides that no finding, sentence, or order of any competent Court shall 
be reversed or altered under Chap. XXVII, or on appeal or revision, on account of the want of 
sanction under s. 195, unless the omission has caused a failure of justice. It is silent as to want of 
sanction required under s. 132 or 197. 

A Municipal Corporation is not a “ public servant” within the meaning of this section. — Emp, 
V. Municipal Corporation of Calcutta, I. L. R. 3 Cal. 758 : (S. C.) 2 0. L. R. 520. And the protec- 
tion extended by the section to certain individual public servants does not extend to such a corpora- 
tion prosecuted under the Penal Code for creating a public nuisance— ; see Reg. v. Birmingham 
and OlouceMer Ry. Co., 3 Q. B. 223 : Reg. v. Scott, 3 ih. 547 : Reg. v. Great Northern Ry. Co., 9 
ib. 315. Rut in the Punjab it has been held that a member of a Municipal Committee is a public 
servant not removable from his office without sanction of Government under s. 8 of Act XIII oi 1884, 
and that ho could not be jirosecutod without sanction for defamation in respect of statements in a 
resolution of the Committee to which he was a party. — Balcshl Ram, Punj. Rec., 1890, p. 26. 

In the case of the Emp. v. Mmilcipal Commissioners of Calcutta, Aiinslie, J., said: — “By 
s. 11 of the Penal Code, the word ‘person’ is defined to include a body of persons whether in 
corporated or not, and therefore the word ‘ person ’ in s. 21 may bo read as a body of persons in- 
corporated. The word ‘ public servant ’ in that section may, consequently, denote a body of persons 

incorpomted falling under any of the dcscriiJtions given therein 

The class of public servants referred to (in s. 39 of Act IV of 1877) consists of those who are ‘ not 
removable from office without the sanction of Government.’ But if the whole be road as describing 
the class exempted from prosecution without the previous sanction of Government, the description 
can only be applied to a class not removable from office at all, by dropping in the w'ords ‘ without the 

sanction of Government,’ which have no meaning as applied to such public servants 

it does not seem to me that it must necessarily be implied that by the woi'ds ‘ not removable from 
office without the sanction of Government,’ it was the intention of the Legislature to include those 
who are not removable from office under any circumstances at all.” 

The corresponding section (460) of Act X of 1872 was held not to apply to a prosecution of a 
Police patel in the Bombay Presidency.— v. Bhagwan DevraJ, I. L. R. 4 Bom. 357 : Emp, v. 
Irbasapa, ib. 479. 

The Madras Government, by a notification, dated the 27th August 1873, notified that, under 
cl. 1 of H. 460 of the Criminal Procedure Code, the power to direct or sanction the entertainment of 
complaints of offences committed in their public capacity by Suboj’dimite Magistrates, Tahsildars. 
and Deputy Tahsildars had been restricted by the Governor of Madras in Council to the Boara 
of Revenue ; and in continuation of the above notification it was further notified, on the 13th 
September 1873, that in regard to all other classes of Magistrates, the like power was reserved to 
the Governor of Madras in Council. — Madras Gazette, 1873, p. 1503. 

Where, after a magisterial inquiry, a European British subject, being a public servant, within 
the meaning of this section, was committed for trial to the High Court of Bombay by the Judicial 
Superintendent of Railway, in His Highness the Nizam’s dominions, without any previous sanction 
as required by the section, a Full Bench of the Bombay High Court held that the proceedings 
were irregular and without jurisdiction, and that a sanction subsequently obtained was of no effect. 
But it held also that the provision of s. 532, 2)ost, applied, and that the Judge presiding at the 
Criminal Session of the High Court had power, in his discretion, to accept the commitment and to 
proceed with the trial of the prisoner. — Emp. v. Morton, I. L. R. 9 Bom. 288. 


198 . No Court shall take cogniznneo of an offence falling under Oliajiter 

XIX or Clia{)ter XXI of the Indian Penal Code or under 
sections 4913 to 496 (both inclusive) of the same Code, 
except u])on a complaint made by some person aggrieved 
by such offence. 


Prosecution for 
breach of contract, 
defamation and 
offences against mar- 
riage. 


Chapter XIX of the Penal Code deals with criminal breach of contracts of service ; Chap. XXI, 
with defamation. 

Suppose a firni (all the members of which are in England) is carried on in Calcutta, through 
a manager, and it is defamed in Calcutta. Apparently no prosecution could proceed upon the com- 
plaint of the manager, unless he were specially 2Cggrievod. 

“Complaint” means the allegation made omlly or in writing to a Magistrate with a view to 
his taking action under this Code, that some person, whether known or unknown, has committed 
an offence, s. 4 (a)— See notes to s. 191, supra. A charge of defamation not contained in the complaint 

E resented to the Magistrate, but added subsequently by the Magistrate upon statements made 
y the complainant on his examination under s. 2(X), post, whether of his own accord or in conse- 
quence of suggestions from the Magistrate, was held not to be a legal complaint mado by an aggrieved 
person, within the meaning of s. 4 (a) and s. 198 so as to enable the Magistrate to take cognizance 
of the offence.— JFwp. v. Deo Kinandan, I. L. R. 10 All. 39. See Emp, v, KallUt I. L. R, 6 All. 2^. 
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See also note to next section. Where a married woman is defamed by the imputation of unohastity, 
her husband is a person aggrieved and the Magistrate may take cognizance upon his complaint. — Ctm- 
lam Naidu v. Ramasami, I. L. R. 14 Mad. 379. 

Sections 493, 496 of the Penal Code relate to marriage. 

Under this section, when a case relating to marriage is once properly before the Magistrate, he 
may proceed against any person irapli^ted. Thus, where, in an inquiry as to the abduction of a 
wife, it appears that the wife has committed bigamy, the Magistrate may, without further complaint, 
commit the woman for the latter offence.— /« re mfala Bewa, 1 C. L. R. 523. See s. 238, post. 

The brother of a lunatic is not as such ‘ a person aggrieved by such offence’ within the meaning 
of this section for the purpose of a prosecution against the wife of the lunatic for bigamy, and his 
complaint, it was held, could not be entertained. — Emp. v. Bai Rukshmoniy I. L, R, 10 Bom. 340. 

199 . No Court shall take cognizance of an offence under section 497 or 

section 498 of the Indian Penal Code, except upon a 
complaint made by the husband of the woman, or, in his 
a married woman. absence, by some person who had care of such woman on 

his behalf at the time when such offence was committed. 

Sections 497 and 498 relate to adultery and to the enticing, or taking away or detaining, with 
a criminal intent, married women. 

It seems to have been doubtful whether the formal assent of a husband to a charge of adultery 
added at the end of his deposition is a proper compliance with this section. — Reg, v. Lmkhy Narain 
Nagory^ 24 W. R. Or. 18. In the case, however, of Rahmatulla v. Ernp.^ Punj. Rec., 1883, p. 12, 
the complainant informed the Police and filed a petition before the Magistrate that the accused 
had committed a rape on his wife, and prayed that the accused might be punished under s. 376 of 
the Penal Code. The Police, after inquiry, reported to the Magistiate that the case was one of 
adultery and not of rape, whereupon the Magistrate directed that the accused should be brought up. 

In his deposition before the Magistrate the complainant stated that he wished to proceed against * 
the accused for adultery. The Court considered that this statement was not a sufficient compliance 
with the law, which lays down that a complaint under s. 497 of the Penal Code shall not be insti- 
tuted except upon a complaint ma<ie by the husband of the woman. The Court stated that it shared 
the doubts expressed by the High Court of Calcutta in the case of Reg. v. Luckhy Narain Nagory, 

24 W. R. Cr. 18. 

The case of Emp, v. Kallu^ I. L. R. 5 All. 233, was similar to that in the Punjab Chief Court, 
and there, as subsequently in the case of Emp. v. Deo Kinandan^ I. L. R. 10 All, 39, the High Court 
at Allahabad held that a formal complaint was necessary. See note to previous section. 

In all criminal cases, except those referred to in ss. 478 and 479 of Act X of 1872 corresponding 
with this section, it was directed by the High Court of the N.-W. Provinces that the prosecution 
be designated “Queen-Empress.” — N.-W. Provinces Gazette^ 1879, p. 123. 

Where a complaint was made to a Magistrate, accusing a certain person of having taken or kept 
the wife of the complainant, it appeared in the course of the proceedings that the wife had commit- 
ted bigamy, whereupon the Magistrate, without a further complaint, committed the wife alone for 
trial by the Court of Session, — it was held that the Magistrate had acted within his jurisdiction. — 

In re Ujjala Bewa, 1 C. L. R. 523. See s. 238, post, 

A minor husband cannot be represented by another for the purpose of instituting a prosecu- 
tion.— il/ad. D. C. Pro.f 1th February 1871 ; Weir, p. 29. 

This section does not require the consent of the husband to a prosecution for house-trespass 
with intent to commit adultery. — Mad. H, C, Pro,, VSth June 1868 and \5th November 1869 ; Weir, 

p. 29. 

Tlie death of the husband does not put an end to a prosecution for adultery. All that the law 
requires is that the prosecution should be instituted by the husband. — Mad. H. C. Pro., IZth July 
1^9 ; Weir, p. 29. 

A Magistrate having committed an accused for trial on a charge of adultery is not competent to 
discharge the accused on the representation of the prosecutor that he wishes to withdraw from the 
prosecution. — Emp. v. Jangbir, I. L. R, 4 All. 150, as a commitment can only be quashed by the 
High Court. — S. 215. 


CHAPTER XVI. 

Of Complaints to Magistrates. 

200 . A Magistrate taking cognizance of an offence on complaint shall at 

once examine the complainant upon oath, and the substance 
of the examination shall be reduced to writing and shall be 
signed by the complainant, and also by the Magistrate : 

Provided as follows — 

(a) when the complaint is made in writing, nothing herein contained shall 
be deemed to require a Magistrate to examine the complainant before transfer- 
ring the case under section 192, 
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(b) where the Magistrate is a Presidency Magistrate, such examination may 
be on oath or not as the Magistrate in each case thinks fit, and need not be 
reduced to writing ; but the Magistrate may, if he thinks fit, before the matter of 
the complaint is brought beforo him, require it to be reduced to writing, 

{c) when the case has been transferred under section 192, and the Magis- 
trate so transferring it has already examined the complainant, the Magistrate to 
whom it is so transferred shall not be bound to re-examine the complainant. 


The examination must now be upon oath. Under Act X of 1872, it was optional on the part of 
the Magistrate to examine the complainant before transferring a case under that section, whether 
the complaint was in writing or not. Now the Magistrate need only examine the corajplainant when 
the complaint is not in writing and ho transfers the case under s. 192. As to proviso (fc), see Act IV 
of 1877, s. 30 ; and as to proviso (c), see the latter part of para. 2 of s. 44, Act X of 1872. 

Under s. 192 any District Magistrate or Sun-divisional Magistrate may ti’ansfer any case of 
which he has taken cognizance for inquiry or trial to any Magistrate subordinate to him, and 
under s. 529 if any Magistrate not empowered by law erroneously but in good faith transfers a caee, 
his proceedings shall not be sot aside merely on the ground of his not being empowered. 

Complaint, — A complaint means the allegation, made orally or in writing to a Magistrate with 
a view to his taking action under this Code, that some person, whether known or unknown, has 
committed an offence, but does not include the report of a Police-officer. — S. 4 (o), supra. A 
charge of defamation not contained in the complaint, but added subs^nently by the Magis* 
trate upon statements made by the complainant in his examination under s. 200 of the Code, whether 
of his own accord or in consequence of suggestions from the Magistrate, is not a legal “complaint” 
made by an aggrieved person within the meaning of ss. 4 (a), and 198; so as to enable the Magistrate 
to take cognizance of the offence. — AVn/?. v. Dm Kinandan^ I. L. R. 10 All. 39 : see Emp, v. KallUf 
I. L. 11. 5 All. 233. See notes to ss. 191 & 195 supra. 

Who may Complain, — As a geneml rule any person having knowledge of the commission of an 
offence may set the law in motion on a complaint even though he is not personally interested or 
affected by the offence. With the exception of ss. 195 — 198 there is nothing in this Code which 
shows an intention to confine prosecutions to tho persons directly injured , — In re Ganesh Narayan 
Sathe, I. L. R. 13 Bom. 600. 

Court-Fees, — An application or x)etition containing a complaint or charge of any offence other 
than offence for which Police officers may, under the Criminal Procedure Code, arrest without 
warrant and presented to any Criminal Court, must have an 8- anna Court-fee Bta^mp.—Court Fees 
Act, VII O/1870, Siched, II, 1 \h). 

When the first or only examination of a person who complains of the offence of wrongful con- 
finement, or of wrongful restraint, or of any offence other than an offence for which Police-officers 
may arrest without a warrant, and who has not already presented a petition on which a fee has 
been levied, is reduced into writing under the Criminal Procedure Code, the complainant shall 
pay a fee of 8 annas, unless the Court thinks fit to remit such payment.— /ft., s, 18. The Court, if 
it convict tho acciisoil person, shall, in addition to the penalty imposed, order him to repay to the 
complainant the fee paid on the application or petition or for the examination. — /ft., s. 31. 

The complaint of a public servant (as defined in the Indian Penal Code), a miinicipal officer, or 
an officer or servant of a Railway Company is exempt from tho payment of a fee. — /ft., s, 19, xviii. 

False Charges . — As to pi-osccutions under s. 211 of the Penal Code when complaints made to 
Magistrates are dismissed, or charges laid before tho Police are found to be false, see notes to s. 195 
supra. 


It 18 not competent to a Subordinate Magistrate to direct a complainant, who brings a charge 
of petty theft or assault ordinarily within the cognizance of heads of villages, to seek redress from 
the head of the village. Complaint having been duly made, the Subordinate Magistrate is botind 
to proceed under the section and dispose of the case according to law. — Mad, H. C, Pro., l^th Dec, 
1873 ; Weir, p. 6. 

Examination of Complainant, — Except when the complaint is in writing and he transfers the 
case under s. 192, the Magistrate taking cognizance of an offence is bound to examine the com- 

S liiinant and then ho can either issue summons to the accused, or order an inquiry under si 202 or 
isiniss the complaint under s. 20,3. — Timer Ali v. Safer Ali, I. L. R. 15 Cal. 3.34. It may be question- 
ed in cases before a Presidency Magistrate who is not bound to take down the complaint in writing, 
whether the Magistrate could properly act on statements made by the complainant’s pleader or 
counsel, directly and in reply to questions put to the pleader or counsel without any actual ex- 
amination of the complainant himself. 

In Madras it has been held that tho omission to examine the complainant under s. 200 is only 
an error ^procedure.— j&mp. v, Monu, I. L. R. 11 Mad. 443. 

If a Magistrate dismisses a complaint because he finds no offence has been committed, he 
ought to record his reasons for so doing, otherwise it will bo impossible for tho High Court exercis- 
ing Its re visional powers, to consider whether the discretion of the Magistrate has been properly 
exerted.— Nath v. Muspratt, I. L. R. 14 Cal. 141. 

The proper mode of ascertaining what a complaint is, is to examine the complainant and reduce 
his examination to writing. If it is then ascertained that the complaint is not of an offence, the 
order dismissing it should still be in writing. It is irregular to endorse and return to a party his 
petition or complaint alleging an offence> Such papers form part of the records of tho Court, and 
should not be returned to the party. What the party is entitled to, is an .authenticated copy of the 
Magistrate’s order on the proper stamp.— j/dd, H, C. Pro,, \0th June 1869; Weir, p. 6. 

Until the complainant has been examined, process cannot be issued ; nor can the complaint be 
dismissed.-Pro., 4 Mad. E, C, R, 1G2 ; Weir, p. 7. 
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Whefe a Mapfistrate, without having first examined the complainant, dismissed the complaint, 
and directed the complainant to be prosecuted under s. 182 of the Penal Code, a conviction under 
that section was set aside on the ground that the dismissal of the complaint had been irregular by 
reason of the non-examination of the complainant. — In re Biyogl Bhagut^ 4 O. L. R. 134 ; see also 
He Bullee Singh, 17 W. B. Or. 2. 

The Magistrate is bound to receive all complaints, whether they be preferred orally or in 
writing. — Cal, H, C, C, O., No, 6 ofVoth May 1864; Wilkins, p. 21. 

Wnere a complaint of theft was made to a Magistrate of the third class, who returned the 
petition to the complainant, with an endorsement that ho should obtain redress from the village 
Magistrate, it was held that this procedure was unauthorized. A complaint having been made to 
him he was bound to proceed under the Code and dispose of the complaint according to law. The 
fact that the complaint was also cognizable by the Head of the village did not atfect the compe- 
tency of the Magistrate, nor could he thus decline to exercise his jurisdiction. — Mad, H, G, Pro,, 
7 Mad, Appx, xxxi, 

A charge properly laid under the Penal Code should be investigated, even if the case be one in 
which a civil action will lie. — Khosal Singh v. Toolshee Chowdhry, 10 W. R. Cr. 40. 

The examination of the complainant is not to be a mere form, but an intelligent inquiry into 
the subject-matter of the complaint, carried far enough to enable the Magistrate to exercise his 
judgment as to whether there is or is not sufficient ground for proceeding. — Gal, H, G, G, O., No, 4 
o/2oth February 1873 ; Wilkins, p. 21. 

It is not a proper course for a Magistrate when a complaint is made before him of an offence of 
which he can take cognizance, to refer the complaint to a Police-officer. He is bound to receive the 
complaint, and after examining the complainant, proceed according to law. A different course, it 
was said, would foster abuses and defeat the purposes of the law which is to give to persons who 
have boon injured an access to justice independent of the Police. — In re Jankidas Guru, I, L. R. 12 
Bom. 161. 


Caro should be taken, in conducting examinations of complainants, to make the inquiry suffi- 
ciently full 10 enable the Magistrate to judge whether there are any grounds for proceeding. — 
Bombay Gazette, 1879, p. 471. An examination confined to asking the complainant if the circum- 
stances set forth in the complaint are true, and what c\idcnce he has to prove them, is not sufficient. 
An intelligent inquiry into the subject-matter of the complaint would frequently render further 
proceedings unnecessary, and there would consequently be a diminution of inquiries which end in a 
discharge. — Bom, H, G. Cir. 43. The examination is no mere formality ; it is the result of the ex- 
amination which ought to lead the JMagistrato to determine whethei* he will put the machinery of 
the Criminal Court in motion by the issue of a summons or warrant to cause the accused person to 
appear before him. Section 147 (Act X of 1872) lays down that, if in the judgment of the Magis- 
trate there be no sufficient ground for proceeding, he shall dismiss the complaint. The preliminary 
examination, therefore, if propc»-ly made, will frequently result in the summary dismissal of a com- 
plaint, and save an innocent iier.son from the trouble and annoyance of npjicaring at the bar of a 
Criminal Court. In the interests of the public, therefore, as well as with a view to the rapid dis- 
patch of work, the careful observance of the law in this particular is incumbent upon Magis- 
trates. — Smyth, p. 89. 


The following opinion, which has been expressed by the Chief Court of the Punjab extra- 
judicially on two points connected with the recording of reports made to the Police in cognizable 
cases and the power of Magistrates to order the Police to investigate such cases, was, at the request 
of the Local Government, publi.shed for the information of the Criminal Courts of the Punjab. 

2. The first point on which the Judges were asked to cx])rcss an ojiinion was as to whether a 
distinction is to be drawn between ss. 154 and 1.57 of the (Jofle of Criminal Procedure (of hS72) in 


regard to the recording of reports made to the Police in cognizable cases. On this point the Judges 
are of opinion that whereas every information covered by s. 154 must be reduced to writing as pro- 
vided in that section, it is only information which raises a reasonable suspicion of the commission of 
a cognizable offence within the jurisdiction of the Policc-offi(;er to whom it is given which compels 
action under s. 157. 


3. The second question referred to was whether a Magistrate can refuse to take cognizance of 
a complaint which has been duly made to him on the ground that it relates to an offence cognizable 
by the Police, and shouhl therefore have been made to the Police and not to himself, and whether 
either without or after taking cognizance a Magistrate can properly order the Police to investigate 
such a case. 

4. As regards the matter of taking cognizance, the Judges are of opinion that a Magistrate 

cannot refuse, when properly called on to do so, to 
In the matter of r/trtr/vT V. Bluujn-an Vann llarji- exercise jurisdiction merely on the ground that the 
wan (1. L. R. 4 Rom. 489) ; Muilak v. complainant might reasonably have nad recourse to 

Runnick Laii MuXUck {\. ij.ii. ^ Police instead of himself. This opinion is in 

accordance with the rulings noted in the margin. 

5. The question remains as to whether a Magistrate, after having taken cognizance, may not 
properly call the Police to assist in investigating the case. It seems to the Judges that a Magistrate 
who has taken cognizance under s. 191 of an offence cognizable by the Police may, after complying 
with the provisions of s. 200, and issuing his process (if he sees no reason for doubting the trutn of 
the complaint and otherwise finds sufficient grounds for proceeding), give information of the case 
to the Police-officer having jurisdiction with a view to his further investigating its facts and circum- 
stances in the manner laid down in s. 157. In such a case as is contemplated, the Police-officer 
would not have to take measures for the discovery and arrest of the offender, as the supposed offend- 
er would be known, and a process would have been issued by the Magistrate to compel his appear- 
ance ; but in other respects it would rest with him to take steps to secure the case being properly 
brought before the Court, and he would bo responsible that the witnesses named by the complain- 
ant to the Magistrate were supplemented by any others who might be necessary to complete the 
case for the prosecution. 
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6. The above remarks proceed on the assumption that the complainant to the Ma^^strate 
knows or thinks he knows who has injured him. In cases of complaint of a cognizable offence 
against an unknown offender, the Magistrate would have to record under s. 203 that there were, in 
his judgment, no sufficient grounds for proceeding. It would also be open to him to communicate 
to the Police the information supplied to him, or to leave it to the complainant either to apply to the 
Police or to take such other measures as he thought proper for discovering the offender.— wr. No, 
VIII, 1673 of 1884, dated 21th June 1884 ; Punj. Rec,, 1884 ; Cir, Orders^ p, 7. 

Jurisdiction, — As to cases where the Magistrate has no jurisdiction see next section. 

201. If the complaint has been made in writing and the Magistrate is not 
Procedure by Magis- competent to take cognizance of the case, he shall return 

trate not competent to i;lie complaint for presentation to the proper tribunal 
t^e cognizance of the endorsement to that effect. 

Compare s. 145 of Act X of 1872. That section provided that if the Magistrate wels not 
competent to receive the complaint, he should refer the complainant to a Magistrate having 
jurisdiction, and this would apply whether the complaint was in writing or not. This section 
directs that if the complaint is in writing to a Magistrate not having jurisdiction, he shall return 
it for presentation to a proper tribunal with an endorsement to that effect. Apparently, therefore., 
whatever the intention of the Legislature might have been, this section does not cover the case of 
a verbal complaint to a Magistrate not competent to receive it. In the case of a verbal complaint 
to a Magistrate not having jurisdiction, it would be unnecessary to reduce it to writing, and 
sufficient to direct the complainant to apply to a Court having jurisdiction. 

As to the competency of Magistrates to take cognizance of cases, see ss. 191 and 195 — 199 and 
Sched. II, col. 8. As to cases against European British subjects, see ss. 443 and 445, post, 

202 . If the Chief Presidency Magistrate, or any other Presidency Magis- 
Postponement of issue trate whom the Local Government may from time to 

of process. time authorize in this behalf, or any Magistrate of the 

first or second class, sees reason to distrust the truth of a complaint of an offence 
of which he is authorized to take cognizance, he may, when the complainant has 
been examined, record his reasons for distrusting the truth of the comjdaint, and 
may then postpone the issue of process for compelling the attendance of the 
person complained against, and either inquire into the case himself or direct a 
previous local investigation to be made by any officer subordinate to such Magis- 
trate, or by a Police-officer, or by such other person, not being a Magistrate or 
Police-officer, as lie thinks fit, for the purpose of ascertaining the truth or 
falsehood of the complaint. 

If such investigation is made by some person not being a Magistrate or a 
Police-officer, he shall exercise all the powers conferred by this Code on an officer 
in charge of a Police-station, except that he shall not have power to arrest with- 
out warrant. 

This section applies to the Police in the towns of Calcutta and Bombay. 

The complainant must, apparently, be examined before the Magistrate can proceed under the 
section. This provision was introduced, apparently, in consequence of the remarks of L. S. Jackson, 
J., In re Biyogi lihagut^ 4 C. L. R, 134; see Utner Aliv, Safer AH, I, L, R. 13 Cal. 334, An omission, 
however, to examine the complainant is an error of procedure only. — Emp, v. Monu, I. L. R. 11 
Mad. 443. This and the next section must be read together. — Baidya Nath v. Muspratt, I. L. R, 
14 Cal. 141. 

The section in express term applies only to a complaint which is distinguished from information 
in 8. 191, supra ; and, further, it applies only when the Magistrate sees reason to distrust the truth of 
the complaint. — Narain Singh, Punj. Rec,, 1888, p. 43. 

Under section 155 a Police-officer is prohibited from investigating a non-cognizable case without 
the order of a Magistrate of the first or second class having power to try such case or commit the 
same for trial, or of a Presidency Magistrate. It confers no.power or authority on Magistrates to 
direct a local investigation or call for a Police report. It is only a Magistrate empowered under 
8. 202 who can direct a local investigation. — In re Janki Das Guru, I. L. R. 12 Bom. 161. 

A reference to a Police-officer under this section for inquiry and report cannot be made after 
evidence has been taken for the complainant and process issued. — Sadagopacharyar v. Bavaracha- 
ryar, I. L. R. 9 Mad. 282. Thus, where a trial had commenced and evidence had been taken for the 
prosecution it was held, when the Magistrate had vacated office, his successor could not ignore 
what had been done and refer the case to the Police. — Ibid, 

The previous inquiry provided for by this section before a complaint is taken up ought not to 
be made after the accusea has been brought before the Court under a warrant.— Sircar 
V. Jadub Chunder Dass Byragee, 21 W. R. 44. 

H, C CR P 
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In tho case of Queen v. Yendava Chandrammat I. L. B. 7 Mad. 189, a Magistrate of the first 
class, after considering the result of an investigation by a Police-officer under the section, dismissed 
the complaint as false, and passed an order sanctioning the prosecution of the complainant for an 
offence punishable under s. 211 of the Penal Code, and directed a third class Magistrate to hold a 
preliminary inquiry, the offence being cognizable by the Court of Sessions only. It was held that 
as there was no application for sanction to prosecute, the order must be taken to be a complaint 
made by the first class Magistrate, and, therefore, under s. 476, postf the third class Magistrate had 
no jurisdiction to hold the inquiry. See s. 476, posL 

In Presidency-towns it is only the Chief Magistrate, unless the other Presidency Magistrates 
have been especially empowered by the Local Government, who can direct a previous local exam- 
ination. The only other Magistrates who can do so are Magistrates of the first or second class. 
Magistrates of the third class cannot postpone tho issue of process. 

Caution against the indiscriminate use of the Police for the Investigation of Complaints, — Ma^s- 
trates are cautioned against the indiscriminate use of Police agency for the purpose of ascertaining 
matters as to which a Magistrate is bound to form his own opinion upon evidence given in his 
presence. This caution is especially needful in respect of cases triable under Chap. XX of the 
Code of Criminal Procedure and all cases regarding offences not triable by the Police. — Cal, H, C, 
C. O., No. 7 of m/i July 1871 ; Wilkins, p. 108. 

If a Magistrate distrusts the statement of the complainant, but his distrust is not sufficiently 
strong to warrant him acting upon it except upon a further inquiry as provided by s. 202, he ought 
to record his reasons for so doing in order that a Court exercising revisional powers may consider 
whether the Magistiute has properly exorcised his discretion . — Baidya Nath v. Muspratt, I. L. K. 
14 Cal. 141. 


203 . The Magistrate before whom a comjilaint is made or to whom it 

^ ^ has been transferred may dismiss the complaint if, after 

Dismissal of complaint. . . ,, i i -i • 

examining the complaint and considering the result 

of the investigation (if any) made under section, 202 there is, in his judgment, 

no sufficient ground for })roceeding. 


The section apparently deals with tho dismissal of the complaint before tlie issue of process 
against the accused ; and a dismissal of a complaint under the section does not amount to an 
acquittal. — S. 408, Erpl., infra. Undei’ s. 437, post, the High Court or Court of Session may direct 
the District Magistrate by himself or any of the Magistrates subordinate to him, and the District 
Magistrate may himself make or direct any Subordinate Magistrate to make further inquiry into 
any complaint which has been dismissed under s. 263, or into the case of any accused person who 
has been discharged. 

When a complaint has been dismissed by a Magistrate under this section, no other Magistrate 
can again entertain the same complaint without an order from some one of the authorities men- 
tioned in s. 437, infra. See Mad. H, C. Pro., 28th March 1878 ; Weir, p. 8. 

There is no appeal. 


Revision , — Section 202 and 203 should be read together, and a Magistrate dismissing a com- 
plaint under s. 203, on the ground that no offence is disclosed in the statement, or that he distrusts 
the statement made by the complainant, and whether or not he finds it necessary to direct a local 
investigation by a Police-officer under s. 202, must record his reasons for so doing, so that a Court 
exercising revisional powers under s. 437, 2 ^ost, may consider whether the Magistrate has pi*operly 
exorcised his discretion — Nath v. Musprait, I. L. R, 14 Cal. 141. 


An order of dismissal, on account of the absence of the complaint, passed by a Magistrate 
under s. 124, Act IV of 1877, it was held, did not operate as an acquittal of tho accused, and was 
no legal impediment to the institution of fresh proceedings by the presentation of a fresh com- 
plaint . — In re Thomson, 8 C. L. R. 106 : (S. C.) I. L. R. 6 Cal. 523. 

If, upon any complaint duly made before a Magistrate, it should appear to him that the act 
imputed amounts to an offence under the Indian Penal Code or any penal law in force, and that 
there is primd facie reason to suppose the aceusatioii to be true, it is his duty to proceed, although 
he may consider that a civil suit would afford the more convenient or appropriate remedy. — Reg, v. 
Nuhas Mahton, 8 W. R. 65. 

A complaint cannot be dismissed until the examination of the complainant has been recorded. 
—-In re Ganesh Narayan Sathe, I. L. R. 13 Bom. 590. Having examine<i the complainant, the 
Magistrate may then either issue summons, or order an inquiry under s. 202, or dismiss the com- 
plaint under s. 203 . — Umer AH v. Safer AH, I. L. R. 13 Cal. J^14. See In re Janki Das, I. L. R. 12 
Bom. 161. 

In Emp. V. Murphy, I. L. R. 9 AH. 666, it was held, where a deposition in the shape of a com- 
plaint was made orally and in writing and was sworn to, there had been a suflBcient examination of 
the accused . — Dulali Bewa v. Bhubun Shaha, 3 B. L. R. Ap. Cr. 53. See note to s. 195, ante. 

The expression, “sufficient ground,” points exclusively to the facts which the complainant 
brings to the knowledge of tho Magistrate and to their establishing a prime! facie trustworthy 
case against the accused.^ The motives by which complainants are actuated must necessarily be of 
the most varied description and should not bo taken into account . — In re Ganesh Narayan Sathe, 
1, L. R. 13 Bom. 590. 


Where the offence is a warrant case and not a summons case the Magistrate ought to proceed 
with tho inquiry or trial in spite of the withdrawal of the complainant if he finds the elements of 
an offence on the facts set forth in the complaint.— /w re Ganesh Narayan Sathe (II), I. L. K. 13 
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Bom. 600. But if the facts stated in the complaint constitute no offence, the complaint may bo 
dismissed without any examination. — Mad, H, C, Pro.^ 2Ath July 1875 ; TTeir, p. 7. 

In a case in respect of which a warrant might issue, and which is triable under this Chapter, 
the Magistrate ou^ht to order the discharge of the accused persons, althoug^h thev are in at- 
tendance, if he thinks that no case of a criminal character is made out against them. — In r# 
Niamutulla v. Oopal Saha^ 6 B. L. R. Appx. 6 : (S.C.) 14 W. R. Cr. 63. 

When a case has once boon made ovor by a Magistrate for trial to a Subordinate Magistrate, 
the Magistrate’s jurisdiction to do anything more in the matter ceases so long as the transfer to tho 
Subordinate Magistrate is in existence. If the Magistrate wishes to take any further steps in the 
matter, or to decide the case himself, he must formally withdraw the case from the Subordinate 
Magistrate. Until he does so, the only person who can deal with the case is the Subordinate Magis- 
tiute to whom the trial of the case has been referred. — Queen v. B$lilios, 12 W. R. Or. 63. If the 
Subordinate Magistrate has issued wariunts, and the Magistrate transfers the case to his own file, 
he must proceed with it, as from the stage where he found it, unless something occurs to show that 
the Magistrate who issued the warrant has made a wrong exorcise of his discretion. He is not 
justified in suspending the warrant and dismissing the case. — In re Roghoo PariraJi^ 10 B. !/• 
Appx. 26 : (S. 0.) 19 W. R. Cr. 28. 

A prosecution may be maintained in respect of a false charge made to the Police or contained 
in a complaint which has been dismissed under this scctiom although there has been no judicial 
investigation. — Nusihunimm Bibee v. Sheikh Erard Ali, 4 O. L. R. 413 : (S. O.) I. L. R. 4 Oal* 
869. It was held, upon the petition of the complainant in that case, that the order of dismissal 
was illegal and must be set aside, upon the ground that the complaint was dismissed without tho 
complainant being examined. See note to s. 195, supra. 

Where a person made a complaint to the Police that the accuse<l had enticed away his wife (a 
non -cognizable offence) and committed theft (a cognizable offence) the Police inquired into the 
latter offence only, and finding no primd facie c&se made out, reported to that effect to the Magis- 
trate, who directed that the offence should be expunge<l from the list of offences reported. It was 
held that, under the circumstances, there had been no dismissal of the complaint in respect of the 
former offence, and that there was no bar to the complaint as to that offence being taken up and 
proceeded with,— Oovernment of Bombay v. Shidapa^l, L. R. 5 Bom. 405. 


CHAPTER XVII. 


Of the Commencement of Proceedings before Magistrates. 


204 . If, in the o])inion of a Magistrate taking cognizance of an offence, 

„ there is sufficient if round for proceeding:, and the case 

Issue of process. , i v* i t ” a at p n 

appears to be one in which, according to the fourth 

column of the second Schedule, a summons should issue in the first instance, he 

shall issue his summons for the attendance of the accused. If the case appears 

to be one in which, according to that column, a warrant should issue in the first 

instance, he may issue a warrant, or, if he thinks fit, a summons, for causing the 

accused to be brought or to a])pear at a certain time before such Magistrate or 

some other Magistrate having jurisdiction. 

Nothing in this section shall be deemed to affect the provisions of section 90. 


Fees. — Ah to fees for processes, see note to s. 68, ante, 

A complainant’s deposition must show some grounds for proceeding before a Magistrate can 
legally issue a summons (/n re Huronath Royy W. R. Sup. Vox. Cr. 33), and the parties charged 
should not be summoned before the complainant is examined . — Rujeeb Mundle v. Lochan Mundle, 
W. R. Sup. Vol. Or. 37. See also Pro., 4 Mad. H. C, R. 163. 

The proper officer to issue the warrant is the officer who has heard the complaint made, 
because it is he who can best exercise a discretion with regard to the primd facie merits of the 
complaint . — In re Raghoo Parirahy 10 B. L. R. Appx, 26 : (S. C.) 19 W. R. 28. 

It is not a ground for interference by the High Court that a Magistrate lias issued a warrant 
when he should have issued a summons. — A7ieef Putney v. Eaimoonder Chuckerbuttyy 1 W. R. 
Or. 16. 


If a Magistrate issues any process for the purpose of compelling the appearance of an European 
British subject accused of an offenco, such process shall bo made returnable before a Magistrate, 
having jurisdiction to inquire into and try the case. — S, 445, infra. 

See s. 90 and notes thereto. 


205 . Whenever a Magistrate issues a summons, he may, if he sees 
Magistrate may dis- reason so to do, disj)ense with the j^ersonal attendance of 
pense with personal the accused, and permit him to appear by his pleader, 
attendanceof accused. Magistrate inquiring into or trying the case 

may, in his discretion, at any stage of the proceedings, direct the personal 
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attendance of the accused, and, if necessary, enforce such attendance in manner 
hereinbefore provided. 

When the sentence is one of fine only, it may be pronounced in the presence of the accused 
personas pleader. — Section 3^, infra* 

In ordinary summons cases a^nst women alleged to be purdanashin^ a Magistrate, especially 
where there is a suggestion that the charge is brought for the purpose of annoyance, will exercise 
a wise descretion in granting applications to exempt such women from personal attendance in the 
first instance, or until a primd facie case has been satisfactorily made out. In a case in which 
certain women alleged to be purdanashin women were charged with the abetment of an offence 
under s. 494 of the Penal Code, and in which an application by them to appear in the first instance 
by pleader was refused, Straight, Offg. C. J., said : “In my opinion he (the Magistrate) might 
well have dispensed with their personal attendance until he had before him some legal and satis- 
factory evidence indicative of some or all of them having committed a breach of the criminal law, 
when it would have been time enough to require them to appear. — In re Mohim Bihi, I. L. R. 
6 All. 69. 

As to the right of purdanashin women to give their evidence in palkees, see Rookia Banu v. 
Roberts, 1 B. L. R. Sh. Notes X. — See also Hussein Khan v, Emp,, Punj. Rec., 1887, p. 95. 

Commissions* — As to examination of witnesses who are purdanashins on commission, see s. 603 
and the notes thereto. 

Ordinarily no person’s appearance should be dispensed with who is charged with an offence not 
bailable.-r-Pow. H* C* Gir* 259. 

Where the personal attendance of an accused is dispensed with, a recognizance-bond, if such 
is deemed necessary, should be taken from him, and not from his agent, binding him (the accused) 
to appear either in person or by an agent ; and a Magistrate has no legal authority to secure the 
attendance of an agent by such a bond. — Reg* v. Lalluhhai Jassubhai, 6 Bom. H. C. K. Cr. Caa. 04. 


CHAPTER XVIII. 

Of Inquiry into Cases Triable by the Court of Session or 

High Court. 

206. Any Presidency Magistrate, District Magistrate, Sub-divisional 
■(jq conunit fox* l\^agistrate, ov [Act of 181 ) 1 , ^cbed. IIJ IMagistrate 

trial. of the first class or any Magistrate empowered in this 

behalf by the Local Government niay commit any person for trial to tlie Court of 
Session or High Court for any offence triable by such Court. 

But save as herein otherwise provided, no person triable by the Court of 
Session shall be committed for trial to the High Court. 

As to European British subjects, see s. 443, infra* 

In Bengal, all Magistrates of the second class were invested with power to commit any person 
to the Court of Session for any offence triable by such Co\\vt.—CalcMtta GazeMe, 1873, Part I, p. 67. 

In Madras, all Magistrates are empowered to commit to the Court of Session.— il/aciruj? Gazette* 
1873, p. 717. 

In the Punjab, all Magistrates of the second class were invested under s. 143 of Act X of 1872, 
with power to commit for trial. — Punjab Gazette, 1873, p. 75. 

As to power of a Magistrate of the second class invested with power to commit under this section, 
see Sched. Ill, Art. Ill (7). See also Ram Sundur v. Nirotam, 1* L. R. 6 All. 477. 

Where a Magistrate without jurisdiction commits an accused to the Sessions Court, the com- 
mitment is void, and no reference is necessary to have it sot aside.- Emp* v. Alim Mundle, 11 
C. L. R. 55. A commitment made with jurisdiction can only be quashed by the High Court.— 
S* 215, post* 

207. The following procedure shall be adopted in inquiries before Magis- 
Procedure in inquiries trates where the case is triable exclusively by a Court 

preparatory to commit- of Session or High Court, or, in the opinion of the 

Magistrate, ought to be tried by such Court. 

208* The Magistrate shall, when the accused appears or is brought 

him, proceed to hear the complainant (if any), 
duced. maimer hereinafter provided all such evi- 

dence as may be produced in support of the prosecution 
or in behalf of the accused, or as may be called for by the Magistrate. 



ORA?. XVtiI, S. 208 *] PRODUOTION OF BVJpENCE. 



If th(3 complainant or officer conducting the prosecution, or the accused, 

applies to the Magistrate to issue process to compel the 
Of further attendance of any witness or the production of any 

document or other thing, the Magistrate shall issue such 
process unless, for reasons to be recorded, he deems it unnecessary to do so. 

Nothing in this section shall be deemed to require a Presidency Magistrate 
to record his reasons. 


Section 540, infray empowers a Magistrate at any stage of any inquiry* trial or other proceeding 
to summon or examine witnesses, or to examine any person in attendance though not summoned as 
a witness, or to re-call and examine any witness. 

The mere showing to a witness of a summons issued under this section is not sufficient. Either 
the original should be left with the witness, or should bo exhibited to him, and a copj^ of it delivered 
or tendered.— v. Karsanal Danatraniy 5 Bom. H. C. R. Or. Cas. 20. See s. 69, ante. Magis- 
trates may issue summons for service upon witnesses beyond the limits of their districts. In the case 
of warrants, a special procedure is prescribed. See s. 84, antSy and see 3 Mad, H, C, B, Appx, f>. 

Ruled for Examination of Complaints and Witnesses, — As regards the examination of complaints* 
witnesses, or persons accused of the commission of any offence ilnder inquiry or trial before a 
Criminal Court, the following rules which were issued under the former Code should be strictly 
observed in every case by Magistmtes and Sessions Judges : — 

(a) Every witness shall be examined vivd voce in open Coui’t. 

\h) A Magistrate or Judge shall not be engaged in any other business whilst the examination 
of a witness is going on, or vi^ilst any documentary evidence is being read. 

(c) If, after the examination of a Witness has commenced, the Magistrate or Judge is corapeb 
led to attend to arty other business, the examination of the witness shall be suspended as long asi 
such other business is being attended to. 

(d) The examination of a witness shall not be interrupted for the purpose of enabling the 
Magistrate or Judge to attend to other business unless such business is of an urgent nature. 

{e) It shall be the duty of every Appellate Court subordinate to the High Court to examine 
the memorandum of the evidence made by the Subordinate Court, and to report to the High Court 
cases in which it shall appear that the above rules have not been strictly and properly attended to. 

(/) The evidence of every witness shall invariably be recorded in the presehce of the officer' 
who may decide the case, except in the cases provided for by ss. 349 and 350 of the Code of 
Criminal Procedure in which the re-calling and re-ejtamination of the witnesses is optional with 
the superior Magistrates. 

( 57 ) After the examination of witnesses has commenced, the trial or preliminary enquiry under* 
Chap. XIII of the Code of Criminal Procedure should be proceeded with until all the witnessed 
in attendance have been examined, those for the prosecution being first examined ; and if any 
witness be detained for a longer period than two days, the Magistrate should record a metaoran- 
dum, stating the reasons of such detention. 

(A) When it is doomed necessary to adjourn the hearing of a case, the adjournment shall be 
for as short a time as possible, and no person accused of any offence shall be remanded for any 
period exceeding fifteen days (s. 344). 

(i) Every Sessions Judge and Magistrate shall sit daily and punctually at tho hour appointed 
for the opening of his Court, unless prevented by circumstances which aro to be recorded in the 
proceedings of the Court. — Cal, H, C* V, 0, No, 6 of IQth May 1864 ; Wilkinsy pp. 6 , 7. 

Remand, — In Ahdul Kadir Khan's case, 11 B. I*. R. App. 18, it was said the prisoner should 
be promptly brought before the Magistrate, and the Magistrate has no authority further to detain 
him in custody, or to remand him to prison, without some reason made manifest to him either irl 
the sh^e of sworn testimony or in some other form which can be put on the record. The Madras 
High Court, in the case of Manikam v. QueeUy I. L. R. 6 Mad. o3, concurred in that view. In 
that case evidence was available, but it appeared necessary to the Magistrate to defer the examina- 
tion of the witnesses in order that further evidence might bo produced, so that the inqiiiry when 
commenced might be continuous. The Court held that this reason recorded by the Magistrate, 
although the facts alleged were not sworn to, justified a remand for five days and a further re- 
mand for four days. It is to be borne in mind, nowever, that an accused person has the right to 
have the evidence against him recorded as soon as possible, and the fact that there is, or may be, 
a great body of evidence forthcoming against him is not a ground for a detention for an inordinate 
period.— Innes, Offg. C. J. See a. 344, which is as follows 

If, from the absence of a witness or any other reasonable cause, it becomes neces 8 ai*y or 
advisable to postpone the commencement of, or adjourn, any inquiry or trial, the Court may, by 
order in writing, stating the reasons therefor, from time to time, postpone or adjourn the same, 
on such terms as it thinks fit, for such time os it considers reasonable, and may by a warrant 
remand the accused if in custody : Provided that no Magistrate shall remand an accused person 
to custody under this section for a term exceeding fifteen days at a time, every order made under 
this section by a Court other than a High Court shall be in writing, signed by the presiding Judge 
or Magistrate. Explanation,— li sufficient evidence has been obtained to raise a suspicion may have 
committed an offenc 6 , and it appears likely that further evidence may be obtained by a remand, this 
is a reasonable cause for a remand.” See note to this section, post. , 

The general rule in Police prosecutions is, that where an accused person is first brought before 
a Magistrate and a remand is required by the prosecutor, it is ordinarily sufficient to show by the 
evidence of a Police-officer that the Police are in possession of information believed to be reliable : 
that the accused has committed an offence, but when the accused is again brought up after remand 
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and a further remand is needed, some direct evidence of guilt of the accused should be required by 
the Magistrate to justify him in refusing bail, and with each remand this hecessity for production 
of evidence of guilt becomes stronger.— P^r Tukner, 0. J., Punnusami Chatti v. Queen, I. L. K. 
6 Mad. 69. If the offence is bailable, and the accused is prepared to furnish such bail as appears 
to the Court reasonable, this Code (s. 496, infra) directs that he shall be released on bail. 

Record, — Chanter XXV (ss. 36J1 — 365) deals with the mode of taking and recording evidence in 
In^iries and trials. The taking of evidence by Presidency Magistrate is specially provided for by 

Defence, — Section 340 provides that every person accused before a Criminal Court may of 
right be defended by a pleader. The term pleader” means a pleader authorized under any law 
for the time being in force to practice in any Court, and includes (1) an Advocate, a Vakil and an 
Attorney of a High Court, and (2) any Mukhtar or other person appointed with the permission of 
the Court to^ appear in any proceeding in any Court. — s. 4 (w), mpra. The law now in force as to 
legal practitioners is the Legal Practitioners’ Act (XVIII of 1879) as amended by Act IX of 1884. 

Prosecutor, — Any Magi.strate inquiring into or trying any case may permit the prosecution 
to be conducted by any person other than an officer of Police below a rank to be prescribed by the 
Local Government in this behalf with the previous sanction of the Governor-General in Council ; 
but no person other than the Advocate-General, Standing Counsel, Government Solicitor, Public 
Prosecutor, or other officer generally or specially empowered by the Local Government in this 
behalf shall be entitled to do so without such permission. Any person conducting the prosecution 
may do so personally or by a picador. — S, 495, infra. But an officer of Police shall not be permit- 
ted to conduct the prosecution if he has taken any part in the investigation into the offence with 
respect to which the accused is being prosecuted. — Ibid, 

Duty of Prosecution, — Production of Evidence, — In conducting a prosecution, all the person^ 
Who ftrre alleged or known to have knowledge of the facts ought to be brought before tiie Court 
and examined. — Emp. y. Ram Sahai Lull, I. L, R. 10 Cal. 1070. In that case the Sessions 
Judge gave it as a sufficient reason for the non-production of certain witnesses before the Sessions 
Coiu't that they had been examined by the committing Magistrate against the express wish of the 
Police-officer in charge of the prosecution. On appeal, however, the High Court thought that was 
not a valid reason. In the r.ase of Dhnnnoo Kazi, I. L, R. 8 Cal. 121, Wilson, J., said ; “The 
prosecutor is not free to choose how much evidence ho will bring before the Coui’t. He is bound 
to produce all the evidence in his favour directly bearing upon the charge. It is primh facie his 
duty accordingly to call those witnesses who prove their connection with the transactions in 
question, and also must be able to give important inform.ation. The only thing th.at can relieve 
the prosecutor from calling such witnesses is the reasonable belief that, if called, they would not 
speak the truth. (See Emp, v. Rally Prosonno Dass, I. L. R. 16 Cal. 245 : Emp, v. Stanton, I. L. R. 

Bankhandi, I. L. R. 15 All. 6.) If such witnesses are not called without 
sufficient reason being shown (and the mere fact of their being summoned for the defence seems to 
iw by no means necessarily a sufficient reason), the Court may properly draw an inference adverse to 
the prosecution. There is no corresponding inference against the accused. He is mcixily on the 
^tensive, and owes no duty to anyone but himself.” See further notes to ss, 244, 254 and 492 under 
this heading. 

Sessions Cases,— In the case of Reg. v. KisMo Doha, 14 W. R. 16, E. Jackson, J., said : “ I think 
©very inquiry sh(mld be made previous to commitment to ascertain not only whether there was 
resumption ^^dlt of the accused, but also whether he was innocent. It is the duty of 

Magistrate not only to bring the parties suspected to trial but also to ascertain 
whether the suspected can clear themselves from the crimes of which they are accused * * * If 
the r^ult of the inquiry into the defence leaves the matter in doubt, it is the duty of the Magis- 
ti*ate to commit and leave the Sessions Court to decide which is the true story.” But see Emp, 
V. Namdev Satvaji, I. L. R. 11 Bom. 372. 

1 * Magistrate may, in his discretion, summon and examine any witnesses in tho 

list whom the accused wishes to be summoned on his trial. 


209 . When the evidence referred to in section 208, paragraphs 1 and 

2, has been taken, and ho has examined the accused for 
iierson purpose of enabling him to exjdain any circum- 

stances appearing in the evidence against nim, such 
Magistrate shall, if he finds that there are not sufficient grounds for committing 
the accused person for trial, discharge him, unless it appears to the Magistrate 
that such person should be tried before himself or some other Magistrate, in 
which case he shall proceed accordingly. 

Nothing in this section shall be deemed to prevent a Magistrate from dis- 
charging tho accused at any previous stage of tho case if, for reasons to be 
recorded by such Magistrate, he considers the charge to bo groundless. 

1 . Power of Magistrates.— The object of the law in providing that the inquiry shall 

be held by the Magistrate, before the accused has to undergo a trial in the Court of Session, seems 
to be TO pr^^t the commitment of cases in which there is no reasonable ground for conviction. This 

S rovision of the law is calculated, on the one hand, to save the accused from prolonged anxiety of un- 
er^ing trmls for offences not brought home to them ; and, on the other hand, to save the time of 
the Court of Session from being wast^ over cases in which the charge is obviously not supported by 
such evidence as could justify a conviction. The discretionary power given to Magistrates extends 
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to weighing of evidence, and the expression “ sufficient grounds ” must be understood in a wide 
sense. This power, however, should not be exercised without due caution. — Lachman v, JualUt 
I. L. R. 5 All. 161. 

If, in the opinion of the Magistrate, there are sufficient grounds for committing the accused for 
trial, a commitment ought to be made. “Sufficient grounds” are not defined, but where credible 
witnesses make statements which, if believed, would sustain a conviction, the Magistrate ought to 
commit.— ^m». v. Ifamdev Satvaji, I. L. R. 11 Bora. 372. See Reg. v. Doha, 14 W. R. Or. 16. Accord- 
ing to Englisn law a commitment ought to be made whenever one or two credible witnesses give 
evidence lowing that the accused has perpetrated an indictable offence (see Hale’s Pleas of the 
Cr. II, 121 ; Hawkins’ Pleas of the Cr., Ch. XVI ; Cox v. Coleridge, 1 B. & 0. 37, 43, 46), and the 
sort of primd facie case which warrants a committal is defined by Stat. 11 and 12 Vic. Cap. 42, 
s. 25, as one “ that is sufficient to put the party on his trial for an indictable offence.” 

In a trial before a Deputy Commissioner invested with special powers under s. 30, the accused 
was charged with culpable homicide not amounting to murder under s. 304 of the Indian Penal 
Code, and there was some evidence which would, if believed, have supported a charge of murder, 
but the Court did not consider that evidence sufficiently strong to warrant such a charge, and 
proceeded to try the case as upon a charge under s. 304 of the Indian Penal Code only — a charge 
which the Deputy Commissioner was empowered to try. The Court said : “ Section 209 empowers 
a Magistrate holding an inquiry to ti*y the case him.self, if he thinks that only an offence within 
his jurisdiction has been committed. This is the view which we understand the Deputy Commis- 
sioner has taken, and we cannot, therefore, hold that it was not authorised by law, or that he had 
acted without jurisdiction, merely because there is some evidence which, if believed, would sub- 
stantiate the charge of murder, an offence beyond his jurisdiction. At tho same time, we think, 
tHs course should very rarely, if ever, be taken by an officer invested with special powers under 
ss. 30 and 34 of the Criminal Procedure Code, and that in adopting it, any such officer incurs a 



Inquiring into a case exclusively triaoie ny tne oourc or oession is not oouna to commit the 
accused for trial where the evidence for the prosecution, if believed, would end in a conviction, but 
that he is competent, if ho discredit such evidence, to discharge tho accused. The High Court 
would only interfere under s. 437 in such a case, if it came to the conclusion that tho Magistrate 
had illegally and improperly underrated tho value of evidence. Telee v. Bhuthoo JJhome, 
9 W. R. Cr. 5. 


Discharge.— An order of discharge docs not amount to an acquittal for the purposes of s. 403, 
infra. As to the effect of a discharge see further. — Venn v. Coorya Narayan, I. L. R. 6 Bom. 376. 

Examination of Accused Persons.— In inquiries by Magistrates into cases triable by Courts of 
Session or High Courts, the Magistrate may, under s. 209, examine tho accused “ for the purpose 
of enabling him to explain any circumstances appearing in tho evidence against him.” 

tjn(ler this section, also, Magistrates have power, in the trial of warrant cases, to examine the 
accused. Similar power is given to the High Courts and Courts of Session by s. 289. It was not, 
however, intended by the Legislature, in providing for the examination of the accused, that tho 
power should be used as an instrument against the accuse<l for the purpose of obtaining admissions 
of guilt from him or with a view to supplement the evidence for the prosecution. — Reg. v. Diaz, 
3 Bora. Cr. Cas. 51. 

The provisions of s. .342 should be carefully borne in mind. That section is as follows : — “ For 
the purpose of enabling the accused to explain any circumstances appearing in the evidence against 
him, the Court may, at any stage of any inquiry of trial, without previously warning the accused, 
put such questions to him as the Coiu^t considers necessary, and shall, for tho purpose aforesaid, 
question him generally on tho case after the witnesses for the prosecution have boon examined, and 
before he is called on for his defence. The accused shall not render himself liable to punishment 
by refusing to answer such questions, or by giving false answers to them ; but the Court and the 
Jury (if any) may draw such inft?rence from such refusal or answers as it thinks just. The answers 
given by the accused may be taken into consideration in such inquiry for trial, and put in evidence 
for or against him in any other inquiry into, or trial for, any other offence whi(;h such answers 
may tend to show he has committed. No oath shall be administered to the accused.” 

As to reading the examination of the accused taken before the Magistrates at the Sessions trial, 
see s. 287, post. 

It is not competent to the Court, under s. 342 or ss. 209 or 253, to subject the accused to cross- 
examination. The (liscretion given by the law is not to he used for the purpose of driving the 
accused to make statements criminating himself ; but only for the purpose of ascertaining from the 
accused how he is able to meet facts stfinding in evidence against him, so that those facts should 
not stand against him unexplained. — In re Chinihash Chose, 1 C. L. K. 436 : Viralmdria Coud, 
1 Mad. H. C. R. 199 : Queen v. Bholanath Sein, 25 W. K. 57 : Queen v. Sheik liazu, 8 W. R. (P. B.) 
47 : Emp. v. Behari Lall Bose, 6 C. L. R. 431 ; In re Noor Bux Kazi, I. L. R. 6 Cal. 279 : 
(S. C.) 7 C. L. R. 385 : Pro., 1 Mad. H. C. R. 199 ; Weir, p. 42. In the case of In re Hossein 
Buksh Sheik, I. L. R. 6 Cal. 96 : (S. C.) 6 Cal. .527, Prinskp, J., said : “In permitting a Sessions 
Judge to examine an accused person from time to time during a trial, the law does not con- 
template that he should commence a trial with a strict examination of a prisoner, in the manner 
of the cross-examination of an adverse witness by Counsel. . . . By exercising the power allowed 
by s. 250, the Sessions Court is not to establish a Court of Inquisition, and to force prisoner to 
convict himself by making some criminating admissions after a series of searching questions, the 
exact effect of which he may not readily comprehend. The real object is to enable a Judge to 
ascertain from time to time from a prisoner, particularly if he is undefended, what explanation ho 
may desire to offer regarding any fact stated by the witness, or, after the close of the case, how 
he can meet what the Judge may consider to be damnatory evidence against him. In one of these 
cases now before us, we observe that the Judge was engaged, during the whole of the first day, in 
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exarainin/f the accused. In like manner, in the second case, he examined the accused at consider' 
able length before the case for the prosecution was opened. Such proceedings appear to us to be an 
abuse of the power given under the law.” 


Statements by Accused,— It is a matter of discrftion for the Magistrate himself to judge whether, 
during the inquiry before him, it is right and proper thsjpthe accused should be examined or not, 
and it is very undesirable that the accused should be e^mined, when the Magistrate is satisfied 
that the evidence adduced by the prosecution does not disclose any proper subject of criminal 
charge against him.— /w re Shama Sankar Biswas, 1 B. L. R. S. N. xvi. But it is not competent to 
the Court to refuse to allow the accused to make a statement.— In re Abdul Ouffoor^ 10 O. L, R. 54. 

The statements made by an accused person at his trial are to be taken down in extenso precisely 
as made, and, if practicable, in the language in which they are made.— ilfad. H, C, Pro,^ l^hMay 


1867 ; Weif, p. 43. 

A confession recorded by a Magistrate having jurisdiction is to be treated as an examination 
under s. 342, notwithstanding that the prisoner or prisoners may have been brought before the 
Magistrate before the conclusion of the Police investigation. — Emp, v. Anuntram Singh, I. L. R. 
6 Cal. 957. 


Section 439, infra, provides that on examining any record, under s. 435 or otherwise, the High 
Court or Court of Session may direct the District Maristrate by himself or by any of the Magis- 
trates subordinate to him to make, and the District Magistrate may himself make, or direct any 
Subordinate Magistrate to make, further inquiry into any complaint which has been dismissed 
under s. ^3, or into the case of any accused person who has been discharged. 

Under s. 435, the High Court or any Cfourt of Session, or District Magistrate, or any Sub- 
divisional Magistrate empowered by the Local Government in this behalf, may call for and 
examine the record of any proceeding before any inferior Criminal Court situate within the local 
limits of its or his jurisdiction, ^r the purpose of satisfying itself or himself as to the correctness, 
legality or propriety of any finding, sentence or order recorded or passed, and as to the regular!' y 
of any proceedings of such inferior Court. If any Sub-divisional Magistrate, acting under that sec- 
tion, considers that any such finding, sentence or order is illegal or improper, or that any such 
proceedings are irregular, he shall forward the record, with such remarks thereon as he thinks fit, 
to the District Magistrate. 


Improper Discharge, — In the case of In re Mohesh Mistree, I. L. R, 1 Cal. 282 : (S. 0.) 25 W. R, 
Or. 30, it was held under the former Code, dissenting from a decision of the Bombay High 
Court in the case of Sidya bin Satya, referred to in Mr. Justice Prinsep’s fifth edition of the Criminal 
Procedure Code, p. 269, under s. 295 of Act X of 1872, that where a case of improper discharge 
came before a District Magistrate, the proper and only course for him was to report the case for 
orders to the High Court, which, if of opinion that the accused was improperly discharged, might, 
under s. 297, direct a re-trial. See In re Dvobur Dutt, I. L. R. 4 Cal, 647. Apparently now the 
procedure in warrant-cases, which ought ordinarily to bo followed in such a case, is that laid down 
by ss. 4^, 437, and 438. The Court of Session or District Magistrate would have power, under 
8. 438, infra, to report the case to the High Court. 

' The High Court is not debarred from interfering in cases requiring the exercise of discretion, 
if it appears on the face of the proceedings that the Magistrate has exercised no discretion, or has 
exercised his discretion in a manner wholly unreasonable.— /n re Juggut Chunder Chuckerbutty, 
I. L. R. 2 Cal. 110. 


When, on examining the record of any case under s. 435 or otherwise, the Court of Session 
or District Magistrate considers that such case is triable exclusively by the Court of Session, 
and that an accused person has been improperly discharged by the inferior Court, the Court of 
Session or District Magistrate may cause him to bo arrested, and may, thereupon, instead of direct- 
ing a fresh inquiry, order him to be committed for trial upon the matter of which he has been, in 
the opinion of the Court of Session or District Magistrate, improperly discharged : Provided as 


followS'— 

(a) that the accused has had an opportunity of showing cause to such Court or Magistrate why 
the commitment should not be made : 

(b) that, if such Court or Magistrate thinks that the evidence shows that some other offence 
has been committed by the accused, such Court or Magistrate may direct the inferior Court to 
inquire into such offence. — S. 436. 

Where a Magistrate of the first class discharged under this section a person who was charged 
with an offence exclusively triable by the Court of Sessions, and the District Magistrate directed 
him, under s. 436, to commit the accused to the Court of Sessions, and a commitment was mode, 
but the Sessions Judge, under s. 215, referred the case for orders to the High Court, the commit- 
ment was held to be good,— Emp, v. Pirya Gopal, I. L. R. 9 Bom. 100. 


A charge of assault and theft should not be dismissed for default of the complainant’s attend- 
v. Jodhoo Paharee, 1 W. R, Cr. 25. 

Whore an accused, who has been duly summoned or arrested under a warrant, is present to 
meet any charge, and no evidence is forthcoming against him, if it be not shown to the Magistrate 
that the case is one in which he ought to adjourn the inquiry under the preceding section, the 
Magistrate is not only authorised, but he is empowered, and, in fact, required, to discharge such 
accused person, — Tui^ Mahomed Mundul v. Kisto Nath Roy, 15 W. R. Cr. 53. 

The following instructions as to cases where death has ensued, but it is doubtful whether the 
offence of culpable homicide has been committed, have been issued by the Calcutta High Court-* — 
In cases where death appears to have resulted from injuries voluntarily inflicted by the party 
accused. Magistrates ought to be very careful not to take it upon themselves to absolve the accused 
from the graver charge, and convict of hurt or grievous hurt only, unless they are quite clear that 
there is no sulficient evidence to warrant a commitment to the Sessions for murder, or culpable 
homicide not amounting to murder,— Col. H. €, C, O,, No, 9 of dth Septeniber 1869 ; WUkins, p. 112. 
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210 . When, upon such evidence being taken and such examination (if 

any) being made, the Magistrate finds that there are 
charge is to be g^jfficient grounds for committing the accused for trial, 

he shall frame a charge under his hand, declaring with 
what offence the accused is charged. 

Charge to be ex- charge has been framed, it should 

plained, and copy fur- be read and explained to the accused and a copy thereof 

shall, if he so requires, be given to him free of cost. 


niched to accused. 


The duty of a coinmitting officer is to ascertain whether, by the evidence for the prosecution, 
Skprimd facie case has been made out against the accused. — Reg. v. Maha Singhy 3 All. 27. 

If such a case is made out or if in the opinion of the Magistrate there are sufficient grounds 
for committing the accused, the Magistrate is bound to commit him. — Emp, v. Namdev Satvaji^ 
I. L. R. 11 Bom. 372. According to English law a commitment ought to be made whenever one 
or two credible witnesses gives evidence showing that the accused has committed an indictable 
offence (see Hale’s Pleas of the Cr. II, 121 ; Hawkins* Pleas of the Or., Ch. XVI : Cox v. Coleridgey 1 
B. and C. , 37,43,46,) and the sort of primd facie case is defined by 11 and 12 Viet. Cap. 42, s. 25, as one 
“ that is sufficient to put the party on his trial for an indictable offence. ” “ Sufficient grounds for 
committing ” under the Code are manifestly not identical with grounds for convicting, since taken 
in that sense the provisions of the Code would enable the Magistrate virtually to supersede the 
Court of Session to which the cognizance of the case for actual trial belongs. — Emp, v, Namdev 
Satvaji, I. L. R. 11 Bom. 372. 

As to the discretionary power of Magistrates, see further notes to s. 209. 


It was held by Sargent, C. J., and Bayley, J. (Scott, J., dusentiente)^ that In the Code 
generally the word charge” is used as a statement of a specific offence and not as indicating the 
entire series of offences of which a prisoner is accMBod.,— Queen v. Appa Subhana Mendre^ I. L. R. 
8 Bom. 2(X). In Form No. 28 in the second Schedule, the term is undoubtedly used as containing 
several heads of offences, but the Court was of opinion, in the case quoted, that that exception 
could not outweigh the conclusion to be drawn from the body of the Code itself. See further 
upon this point, sa. 221, 226, and 227. 

Section 347, poaty provides : — “ If in any inquiry before a Magistrate, or in any trial before a 
Magistrate before signing judgment, it appeal’s to him at any sta^o of the proceedings that the 
case is one which ought to be tried by the Court of Session or High Court, and if ho is empowered 
to commit for trial, he shall stop further proceedings, and commit the accused under the provisions 
hereinbefore contained. If suen Magistrate is not empowered to commit for trial, he shall proceed 
under s. 346. ” 

In framing alternative charges of giving false evidence, the charges must show clearly the 
statements alleged to be false ; see Cir, Or., No, 3 0/I866, 5 W. R. Cr. Cir., p, 2 : Reg, v, Soonder 
Mohooreey 5 Wym. Cr, Rul, 33. See ss, 221 and 223, Illustration (6). 

When there has been a riot and fight between two parties, the members of each should be tried 
separately, and it is wrong to commit the members of both parties for trial t^ether upon mint 
charges as if they had had one common object. — Queen v. Sheikh BazUy 8 W. R. Cr. 47 : (S, C.) 4 
Wym. Cr. Rul. (F. B.) 13 : Queen v, Durzoollay 9 W. R. Cr. 33. 

Two or more prisoners committing acts of perjury on different occasions ought not to be 
tried on one charge. Where two prisoners were alleged to have given false evidence in a case, and 
were tried on one charge, it was said that the circumstance that the evidence related in both cases 
to the same subject-matter, or even that the false statements were similar, made no difference in 
principle. — Cal, H, C, C, L,y ^th July 1868 : 2 W. R. C. L. 21. See Emp, v. Niaz Aliy T, L. R, 
6 All. 17, which has been overruled by Emp, v. Qhulety I. L. R. 7 AH. 44. See also Emp, v. 
Ramji Sajabarao, I. L. R, 10 Bom. 124, 

Some of several persons implicated in the commission of the same offence should not he tried by 
the Magistrate, whilst others are committed to the Sessions,^ — When several persons are accused of 
the commission of the same offence, it would be obviously inconvenient, if a Magistrate were to 
punish some and commit others to a Court of Session ; and as the Code does not seem to contem- 
plate such procedure, the Magistrate should, if he considers the case to be one for the Sessions, 
commit all those concerned for trial before that tribunal. — Cal, H, C, C, O., No, 190 of 27th May 

1862 ; ilkinsy p. 108. 

Chapter XIX (ss. 221—240) deals with the form, joinder, and withdrawal of charges. A number 
of forms of charges will be found in Schedule V, XXVIII, post. As to the persons who may be 
charged jointly, see s. 239 and the note thereto. As to trial of a European British subject accused 
jointly with non-European British subjects see ss. 214 and 452. 

Where any question arises as to the sanity of an accused person, recourse must be had to 
Chap. XXXIV, post, 

Wlien a commitment is made, the Magistrate should notify the fact and transmit the following 
papers to the Court of Session : — 

{a) a copy of the charge ; 

(6) calendar; 

(c) reasons for commitment ; 

Id) record of original inquiry. 

Besides these, any weapons or other articles of property necessary to be produced in evidence 
must be sent, or be forthcoming at the triaX,— Smyth, p. to. 
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211. The accused shall be required at once to give in orally or in writing 
List of witnesses for a list of the persons (if any) whom he wishes to be 
defence on trial. summoned to give evidence on his trial. 

The Magistrate may, in his discretion, allow the accused to give in any 

further list of witnesses at a subsequent time ; and 
^ s . where the accused is committed for trial before the 

Bigh Court, nothing in this section shall bo deemed to preclude the accused from 
giving, at any time before his trial, to the Clerk of the Crown a further list of 
the persons whom he wishes to be summoned to give evidence on such trial. 

It is the Magistrate’s duty to summon witnesses for the accused who can speak to the facts of 
the case, and he ought not to determine beforehand what credit he will give to their ovidenee {In the 
matter qf Mohima Chandra Shah., 6 B. L. R. Appx. 78) ; and the refusal to summon witnesses cited 
by the accused on the ground of their being implicated in the charge, vitiates the trial and convic- 
tion. — Ram Shahai Chowdhry v. Sanker Bahadur^ 6 B. L. R. Appx. 65. 

When a prisoner gives in a list of the witnesses he wishes to summon after his case has been 
committed, the Magistrate is bound to exercise his discretion upon the point, and to state whether 
lie will summon the witnesses or not, and he ought to state his reasons for not doing so. If he 
tliinks the witnesses were included for the purpose of delay, he should proceed under s. 216, infra. 
See Reg, v, Rajcoomar Mookerjee, 16 W, R. Cr. 14, 

There is no reason to refuse an application for summons simply because a large number of wit- 
nesses is mentioned therein. — Hurendra Narain Singh Chowdhry v. Bhohani Prea Baruani^ I. L. R. 
11 Cal. 762, p. 766. 

Section 231 provides that whenever a charge is altered by the Court after the commencement 
of the trial, the prosecutor and the accused shall bo allowed to re call or re summon, and examine 
with reference to such alteration, any witness who may have been examined ; and s. 291, that the 
accused shall be allowed to examine any witness not previously named by him, if such witness is in 
attendance ; but he shall not, except as provided in ss. 211 and 231, be entitled of right to have 
any witness summoned other than the witnesses named in the list delivered to the Magistrate 
by whom he was committed for trial. 

So, a prisoner is entitled, as a matter of right, to have any witnesses named in the list which he 
delivers to the Magistrate summoned and examined {Quemi v. Proeanno Coomar Moilro, 23 W. R. 
Cr, 56 ; Queen v. Bhoohan Isher Gommee, 2 W. R. Cr, 6 ; Queen v. Abdool Setar, S W. R. Or. 96} ; but 
he is not entitled as of right to have witnesses not named by him before the Magistrate summoned 
at the Sessions trial. — Queen v. Boidnath Singh, 3 W. R. 

A Magi.strate is at liberty, under s. 216, to decline to summon the persons named on the list 
when the prisoner declines to satisfy him that they are material witnesses, but he ought to fix the 
amount which ho considers necessary to defray the cost of the attendance of the persons named, 
and intimate to the prisoner his readiness to issue summonses on that amount being deposited. — 
In re Suhharaya Mudali, 4 Mad. H. C. R. 81. 

The following rule for regulating the practice of the subordinate Courts has been promulgated 
by the Judicial Commissioner of British Burmah Whenever an accused person is committed for 
trial before the Court of Session or High Court, the Magistrate shall, after the charge has been 
read and explained to the accused person, require him to give in a list of witnesses as provided in 
s. 200 of the Code of Criminal Procedure (Act X of 1872) (sec ss. 211, 212, and 213 of this Code), and 
the Magistrate shall record the fact of such requirement having been made, and shall record the 
list of witnesses, if any, so named ; and also the names of such witnesses as, under s. 359 of the 
said Code (s. 216 of this Code), he may decline to summon and the reason for refusal. Such record 
shall, with the other proceedings, bo sent to the Court to which the accused person has been com- 
mitted for trial. — Burmah Gazette, 1878, j). 1.39. 

See ss. 231 and 291, post, as to the right of the accused to have witnesses summoned. 


Power of Masristrate 
to examine such wit- 
nesses. 


212. The Magistrate may, in hi.s discretion, 
summon and examine any witness named in any list 
^iven in to him under section 211. 

See s. 216, infra. 


213. When the accused, on being required to give in a list under section 

211, has declined to do so, or when he has ^iven in such 
of commit- witnesses (if any) included therein whom the 

Magistrate desires to examine have been summoned and 
examined under section 212, the Magistrate may make an order committing the 
accused for trial by the High Court or the Court of Session (as the case may be), 
and (unless the Magistrate is a Presidency Magistrate) shall also record briefly 
the reason for such commitment. 


If in the opinion of the Magistrate there are sufficient grounds for committing, he is bound to 
commit the accused for trial. — Enip, v. Namdev Satvaji, I. L. R. 11 Bom. 372. See further on this 
point, notes to ss. 209, 210, supra. 
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The signature of the Magistrate to a warrant of commitment should not he affixed by a stamp. 

— Svbramanya v. Ayyar^ I. L. R. 6 Mad. .396. 

By C. O. No. 8 of 18th August 1882, all judicial officers were reminded that in case of all 
documents which are required by law to be signeii, the impression of a stamp having the officer’s 
name is insufficient and illegal. — Wilkins^ pp. 119, 120. 

Where a Magistrate, after examining four witnesses for the prosecution, discharged the ac- 
cused, but subsequently, on becoming aware that there was a ftfth witness present, the Magis- 
tmte cancelled ms order of discharge, took further evidence, and committed the accused for trial 
to the Court of Session, it was held, that the commitment was good. — 7 Mad, H, C. R, Appx, xL 

In preparing ‘ the reasons for commitment,’ the committing Magistrate should marshal the 
evidence in the order in which it should come under judicial consideration— 

(а) the medical evidence, if any ; 

(б) evidence of the identity of the body or property, and the direct evidence of the prepara- 
tion of the crime ; 

(c) evidence to the discovery of the offender and his arrest ; 

(d) circumstantial and other evidence. 

— Smyth, p. 95. 

A commitment once made by a competent Court can be quashed by the High Court only, and 
only on a point of law. — S, 215, jiosL 

In framing alternative charges of giving false evidence, the charges must show clearly the 
statements alleged to be false : see Cir. Or. No, 3f)/lS66 : 5 W. R. Cr. Cir., p. 2: Rey. v. Soonder 
Mohooree^ 5 Wym. Cr. Rul. 33. See Emp, v. Ghulety I. L. R. 7 All. 44. 

When there has been a riot and fight between two parties, the members of each should be tried 
separately, and it is wrong to commit the members of both parties .for trial together upon joint 
charges as if they had had one common oh]e.ct.— Queen v. Sheikh Bazu, 8 W. R. Cr. 47 : (S. C.) 4 
Wym. Cr. Rul. (F. B.) 13 : Queen v. DurzooUa^ 9 W. R. Cr. 33. See Bachu Mullah v. Sia Ram 
Sing, I. L. R. 14 Cal. 358. 

In prosecutions for giving false evidence under s. 193 of the Penal Code, it was held, the case of 
each person accused should be separately inquired into and, if committed for trial, tried sepamtely. 
It is wholly erroneous to include them in one joint charge. — Einp. v. Niaz AH, I. L. R. 5 All. 17, 
overruled on another point by Eynp, v. (Jhulet, I. L. li. 7 All. 44. See Reg, v. Eameerun, 6 W, R. 
Cr. (F. 13.) 65 : Reg, v. Mahomed Hoomayoon Shaw, 13 13, L. R. 324, 

So, in Calcutta it was laid down that two or more prisoners committing acts of perjury on 
different occasions ought not to be tried on one charge. Where two prisoners were alleged to have 
given false evidence in a case, and were tried on one charge, it was said that the circumstance that 
the evidence related in both cases to the same subject-matter, or even that the false statements were 
similar, made no difference in principle.— Ca/. H, C, C. L., "IWi July 1868 ; 2 W. R. C. L. 2. 

The duty of a committing officer is to ascertain whether, by the evidence for the prosecution, a 
primcl facie case has been made out against the accused. — Beg. v. Maha Singh, 3 All. 27. 

When several persons are accused of the commission of the same offence, it would be obviously 
inconvenient if a Magistrate were to punish some and commit others to a Court of Session ; and as 
the Code does not seem to contemplate such procedure, the Magistrate should, if he considers the 
case to be one for the Sessions, commit all those concerned for trial before that tribunal. — Cal, H, 
C. G, O., No. 100 of 27th May 1862 ; Wilkins, p. 108. 

See note to s. 210, supra, 

214 . If any person (not being an European British subject) is accused 

before a Magistrate other than a Presidency Magistrate of 
having committed an offence conjointly with an European 
British subject who is about to be committed for trial, or 
to be tried before High Court on a .similar charge arising 
out of the same transaction, and the Magistrate finds that 
there are sufficient grounds for committing the accused for trial, he shall commit 
him for trial before the High Court, and not before the Court of Session. 

Under s. 336 the High Court may direct that all European British subjects and persons liable 
to be tried by it under this section who have been committed for trial by it within certain specified 
districts or during specified periods of the year, shall be tried at the ordinary place of sitting of 
the Court or direct that they shall be tried at a particular place. 

As to the sittings of the Court of the Recorder of Rangoon, see Act XI of 1889, s. 37. 

European British subjects where the offence which appears to have been committed is punishable 
with death or with transportation for life must bo committed direct to the High Court.— S. 447. In 
other cases, see ss. 448 and 449. 

As to whether there must be a joint trial or separate trials, see s. 452, post, 

Quashlne: commit- 215 . A commitmont once made under section 213 

ments under section or section 214 by a competent Magistrate can be quashed 
218 or 214. High Court only, and only on a point of law. 

As to what Magistrates are empowered to commit, see s. 206 and note thereto. Under s. 532, 
infra, a commitment made by a Magistrate not duly empowered may be acceptetl by the Court to 


towns Jointly with 
European British 
subject. 
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which the commitment has been made, if the acctised has not been prejudiced* 8ee Emp, v. 
Pirya Gopal^ I. L. R. 9 Bora. 100 : Emp, v. Lachman Singh, I. L. R. 2 All. 398. 

In the case of Alim Mandle, 11 0. L. R. 55, a commitment made by a Magistrate without 
jurisdiction was held to be void, and it was therefore considered that it was not necessary to refer 
the matter to the High Court to have it set aside. 

In the case of Queen v. Kanjamalai Padayaehi, I. L. R. 6 Mad. 672, an accused person had 
been discharged by a Subordinate Magistmte, and the District Magistrate directed the committal 
of the accused to the Court of Sessions under s. 436, post, without calling upon him to show cause 
why he should not be committed. The High Court sot aside the order of committal, and the com- 
mitment made thereunder as illegal. Want of evidence is sufficient ground for quashing a commit- 
ment.— iJmp. V. Narotam Das, I. L. R. 6 All. 98. 

Where an accused was committed by a Magistrate of the first class for trial by the Sessions 
Court, on a charge of having given false evidence in a judicial proceeding before the Sessions 
Judge, there being no Assistant Sessions Judge or Joint Sessions Judge, it was held, that the com- 
mitment could not be quashed, there being no error in law, and that the case must, therefore, be 
transferred for trial to another Court of Session. — Reg, v. Gaji Kom-Ranee, I. L. R. 1 Bom. 311. 
See Emp. v. Jangihir, I. L. R. 4 All. 150. 

Where a Magistmte, after examining four witnesses for the prosecution, discharged the accused, 
but subsequently, on becoming aware tnat there was a fifth witness present, cancelled his order 
of discharge, took further evidence, and committed the accused for trial to the Court of Session, 
it was held that the commitment was good. —7 Mad, H, G. R, Appx, xl. 


216 . When the accused has given in any list of witnesses under section 
_ ^ ,^211 and has been committed for trial, the Magistrate shall 

nesses for defence summon sucli oi the witnesses included in the list as have 
when accused is com- not appeared before himself, to aj)pear before the Court to 
mitted. which the accused has been committed : 

Provided that where the accused has been committed to the High Court, 
the Magistrate may, in his discretion, leave such witnesses to be summoned by 
the Clerk of the Crown, and such witnesses may be summoned accordingly : 

Provided also that if the Magistrate thinks that any witness is included in 

Refusal to summon purpose of vexation or delay, or of defeat- 

unnecessary witness ing the ends of justice, the Magistrate may require the 
unless deposit made, accused to satisfy him that there are reasonable grounds for 
believing that the evidence of such witness is material, and, if he is not so satisfied, 
may refuse to summon the witness (recording his reasons for such refusal), or 
may, before summoning him, require such sum to ho deposited as such Magis- 
trate thinks necessary to defray the expense of obtaining the attendance of the 
witness. 


As to process for compelling the production of evidence on the trial of warrant-cases at the 
instance of the accused, see s. 257, in/ra. 

See notes to s. 291, infra. 

In the case of Emp, v. Rajeoomar Singh, I. L. R. 3 Cal. 573 : (S.C.) 2 C. L. R. 62, the 
following remarks wore made by Jackson, J. : — “ I understand s. 359 (of Act X of 1872) to mean 
that if, among the persons named by the accused as witnesses to a defence, the Magistrate 
considers that any particular witness is included for the purpose of vexation and delay, he is to 
exercise his iudgment and inquire whether the witness is material. I have never heard it was 
intended by that provision to enable the Magistrate to inquire generally into what the defence of 
the accused is to be, and to consider whether, on learning the nature of the defence, he is 
absolutely to abstain from summoning the whole of the witnesses cited by the accused.” 

A Magistrate is at liberty, under this section, to decline to summon the persons named on the 
list when the prisoner declines to satisfy him that they are material witnesses, but he ought to fix 
the amount which he considers necessary to defray the cost of the attendance of the persons named, 
and intimate to the prisoner his readiness to issue summonses on that amount being deposited . — In 
re Subharaya Mudali, 4 Mad. H. C. R. 81. 

A Magistrate is not at liberty to refuse to summon a witness tendered by an accused person, 
except upon the grounds specified in this section. If he does refuse, he must proceed under the 
section, and record his reasons . — In re Deela Mahton v. Sheo Dyal Koeri, I. L. R. 6 Oal. 714 : In 
re Rajah of Kantit, I. L. R. 8 All. 668. The fact that the accused had, at the close of his case, 
stated that he did not wish to call the witnesses whom he afterwards tendered, is no reason for 
refusing to summon them to meet fresh evidence taken by the Magistrate . — In re Deela Mahton 
V. Shso DyaX Koeri, I. L. R. 6 Oal. 714. 

Under s. 257, post, in warrant-cases, if the accused applies to the Magistrate to issue any process 
for compelling the attendance of any witness (whether he has or has not been previously examined 
in the case) for the purposes of examination or cross-examination or the production of any 
document or other thing, the Magistrate shall issue such process unless he considers that suen 
application should be refused on the ground that it is made for the purpose of vexation or delay, 
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or for defeating the ends of justice. Such ground shall be recorded by him in writing. The Magis*’ 
trate may, before summoning any witness on such application, require that his reasonable expenses 
incurred in attending for the purposes of the trial be deposited in Court, 

When the Magistrate has ordered a summons to issue for the attendance of a witness for the 
defence, and the witness does attend after due service of the summons, the Magistrate cannot 
refuse to issue a fresh summons on the ground that there has been some delay in the service of 
the summons.— v. Ruknuddin^ I. L. R. 4 All. 53. In such a case, s. 257 was held not to 
apply. — Ibid, 

Under s. 231, posty whenever a charge is altered by the Court after the commencement of the 
trial, the prosecutor and the accused snail be allowed to re-call or re-summon, and examine, with 
reference to such altemtion, any witness who may have been examined ; and s. 271 provides that, 
in trials before High Courts and Sessions Courts, the accused shall be allowed to examine any 
witness not previously narae<l by him, if such witness is in attendance ; but he shall not, except as 
provided in ss. 211 and 231, be entitled of right to have any witness summoned other than the 
witnesses named in the list delivered to the Magistrate by whom he was committed for trial. 

217 . Complainants and witnesses for the prosecution and defence, whoso 

attendance before the Court of Session or High Court is 
neees.sary, and who appear before the Magistrate, shall 
execute before him bonds binding themselves to be in 
attendance when called upon at the Court of Session or High Court to prosecute 
or to give evidence, as the case may be. 

If any complainant or witness refuses to attend before the Court of Session 

or High Court, or to execute the bond above directed, 
Detention Jn custody the Magistrate may detain him in custody until he exe- 
cutes such bond, or until his attendance at the Court of 
Session or High Court is required, when the Magistrate 
shall send him in custody to the Court of Session or High Court, as the case 
may be. 

Prosecutors and witnesses should be ** bound over to appear ” at the next Criminal Sessions 
commencing on .... . 

It will be the duty of the Magistrate, in order to prevent hardship and unnecessary detention 
to witnesses, so to arrange the coming on of cases before the Court of Session, that suen witnesses 
may not be brought from their homes to the Sudder Station before they are actually required, and 
that they should have written notice of the specific date on which their attendance will be neces- 
sary^, and it should be carefully explained that failure to attend will be severely dealt with. — Wilkins^ 


218 . When the accused is committed for trial, the Magistrate shall issue 

an order to such person as may bo ap])ointed by the 
Local Government in this behalf, notifying the commit- 
ment and stating the offence in the same form as the 
charge, unless the Magistrate is satisfied that such person is already aware of the 
commitment and the form of the charge ; 

and shall send the charge, the record of the inquiry, and any weapon or 

other thing which is to be produced in evidence, to the 
Oharfife, Ac., to be for- Court of Session or (where the commitment is made to 

tto High Court) to tlic Clerk of the Crown or other 
or Court of Session. Appointed in this behalf by the High Court. 

When the commitment is made to the High Court and any part of the 
Bngiish translation to record is not in English, an English translation of such 

be forwarded to JUgh part shall be forwarded with the record. 

Court. 


For form of notice of commitment by Magistrate to Government Pleader, see Sched. V, No. 27* 

When a commitment is made to the Court of Session, the record of the Magistrate is to 
include — 

First — the proceeding by which the case is originated in the Magistrate’s Court ; 

Secondly — all papers showing the steps taken under the authority of the Magistrate upon the 
complaint ; the summons, if any, and its return ; the warrant and the return, or other documents 
showing how and when it has been executed ; also any search-warrant, and the report showing how 
it has been executed ; 

Thirdly— ihQ report, if any, on such inquiry as that under ss. 174 and 202 ; 

Fourthly— i\iQ orders, if any, sanctioning the prosecution, when such sanction is necessary ; 
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Fifthly— the order, if any, withdrawing the case from one Court or transferring it to another 
Court. Tlie papers on the record of the Magistrate are not evidence in the Court of Session either 
for or against the accused, except so far as they are formally put in at the trial and accepted by the 
Court as evidence.— H. C, C, O., No. 1 of 23rd January 1872 ; Wilkins, p. 109. 

The following further directions for guidance of Magistrates in making commitments to the 
Court of Session nave been published by the Calcutta High Court ; 

(a) Whenever a case is committed to the Court of Session, the names of the witnesses shall be 
entered on the back of the copy of the charge which has to be forwarded to that Court under 
8. 198 (s. 218) of the Code of the Criminal Procedure. This copy shall be placed by the Sessions 
Judge at the beginning of the record of the trial in his Court. 

{b) The observations or judgment of the Magisti-ate in committing the prisoner shall always go 
up in original with the record, and they, with the original depositions, should be read by the Judge 
before the trial. Abstracts of the evidence are considered unnecessary, and they are at times 
misleading. 

(c) Magistrates should be careful to arranfs^e their commitments with a view to the trials taking 
place at the earliest or next ensuing Sessions in order to avoid the needless detention of accused 
persons for prolonged periods. 

[d) Whenever a commitment is made, intimation shall be immediately given to the Court of 
Session, through the Magistrate of the District, by a letter in the following form : — 

From 

The magistrate of 

To 

The sessions JUDGE of 

Sir, — I beg to report that I have this day committed, to take his trial before the Court of 
Session, the person named in the margin, on the charge spccitied below. 

I have, &c., 

A. B., 

Magistrate (as the case may he). 


(Charges should follow here), 

{$) It will be unnecessary for the Court of Session to send any answer fixing a date for the 
trial, but the Judge will be guided by the information which he thus receives in estimating the 
time which it will be necessary to devote to the Criminal Sessions, and consequently at what period 
he will be able to take up civil business thereafter. 

(/) Prosecutors and witnesses should be bound over to appear “ at the next Criminal Sessions 
commencing on . ” 

(g) It will be the duty of the Magistrate, in order to prevent hardship and unnecessary deten- 
tion to such persons, so to arrange the coming on of cases before the Court of Session that such 
parties may not be brought from their homes to the Sudder Station before they are actually required, 
and that they should have written notice of the specific date on wliicdi their attendance will be 
necessary, and it should be carefully explained that failure to attend will be severely dealt with. 

(h) The directions herein contained for committing Magistrates are to be observed, so far as 
they are applicable, by Civil Courts and other authorities committing persons for trial at the 
Sessions. 

(i) At each periodical Sessions all persons awaiting trial shall bo brought before the Judge 
in open Court ; and, if the Government Prosecutor is not prepared to go to trial in any particular 
case, he should be required to show cause properly supported why the accused should not be acquit- 
ted and released, the accused himself being also heard in answer to such cause shown. 

(j) Sessions Judges are reminded that trial must not bo too lightly postponed. It cannot be 
too often pointed out that a further detention of an accused person in jail for perhaps two months 
is in itself no trival infliction, and is only justified when there is apparently a good case against 
the prisoner, and when the Judge is satisfied that, for the ends of justice, it is necessary to post- 
pone the trial. — Cal, H, C, C, 0., No, 5 of October 1879 j Wilkins, pp. 101 — 3. 

219 . The Magiytriite may summon and examine supplementary witnesses 
_ ^ after the commitment and before the commencement of 

plementary witnesses. bind them over in manner hereinbefore 

provided to appear and give evidence. 

Such examination shall, if possible, bo taken in the presence of the accused, 
and where the Magistrate is not a Presidency Magistrate, a copy of the evidence 
of such witnesses shall, if the accused so require, be given to him free of cost. 

After a Sessions trial has commenced the Judge has no authority to direct the committing Magis- 
trate to call additional witnesses, as the Magistrate’s power to do so ceases with the commencement 
of the trial ; Hassan, Punj. Rec., 1888, p. 59. 

Under s. 548, any person effected by a judgment or order passed by a Criminal Court is 
entitled to have a copy of the Judge’s charge to the Jury, or of any order or deposition or other 
part of the record, on payment for the same, unless the Court, for some special reason, thinks fit to 
furnish it free of cost. 
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220 . Until, and during the trial, the Magistrate shall, subject to the 

Custody of accused provisions of this Code regarding the taking of bail, 
pendinfiT trial. commit the accused, by warrant, to custody. 

As to bail, see Chap. XL, and as to place of imprisonment, see s. 541, infra. 


CHAPTER XIX. 
Of the Charge. 


Form of Charges. 

In the recent case of Quern v. Appa Subhana Mendre. I. L. R. 8 Bom. 200, the question as to the 
meaning of the term “charge,” as used in the Code, was tliscussed upon a case reserved by SOOTT, J., 
under s. 434 of the Code. Sarcjent, C. J., and Bayley, J., held, that the term is used throughout 
the Code except in Form 28, Sched. II, as meaning the statement of a specific offence, and not as 
indicating the entire series of offences of which a prisoner is accused. Scott, J., dissented. He was 
of opinion that the term was used both as indicating the whole series of counts or heads of charge, 
and also as indicating a charge of one specific offence ; and that in s. 227, post^ it was used in the 
former sense. See further notes to ss. 22o, 227, 228, 236, and 2.37. 

Mr. j ustice Stephen, the framer of the Code of 1872, in his History of Criminal Law, Vol. 
Ill, p. 337, says, in a note on ss. 221, 240 of the present Code : — “ I drew these sections in the Code 
of 1872. They are re-enacte<l with little alteration.” And then he goes on to say ; “ The provisions 
relating to ‘ charges’ arc intended to provide that ‘ the charge ’ shall give the accused full notice of 
the offence charged against him, but that the only result of any defect in the charge shall be an 
amendment on terms as to delay or a new trial, if the accused seems to have been misled.” 

It is quite clear from this passage, Scott, J., considered, that the intention of the Legislature 
was to permit all amendments which would not prejudice the prisoner in his defence. In other 
words, prejudice to the prisoner was intended for the future to be the test of admissibility or rejec- 
tion of proposed amendments. — Queen v. Appa Subhana Mendre^ I. L, R. 8 Bom., p. 213. See Emp. 
V. Gordon, I, L. R. 9 All. 525. 

Under s. 537 no finding, sentence or order is to be reversed or altered on appeal or revision 
on account of any error, omission or irregularity in the charge, unless there has been a failure of 
justice. See note to that section, post. 


Charge to 
fence. 


state of- 


Speciffc name of 
offence sufficient de- 
scription. 


How stated where of- 
fence has no specific 
name. 


221 . Every charge under this Code shall state 
the ofFence with which th(^ accused is charged. 

If the law which creates the offence gives it any 
specific name, the offence may be described in the 
charge by that name only. 

If the law which creates the offtmee does not give it any specific name, 

so much of the definition of the offence must be stated 
as to give the accused notice of the matter with which 
he is charged. 

The law and section of the law against which the offence is said to have 
been committed shall be mentioned in the charge. 

The fact that the charge is made is equivalent to a statement that every 
What Implied In legal condition required by law to constitute the offence 
ohargre. charged was fulfilled in the particular case. 

In the Presidency-towns the charge shall be written in English ; elsewhere 

Language of charge. written either in English or in the language 

of the Court. 

If the accused has been previously convicted of any offence, and it is 

intended to prove such previous conviction for the 


Previous coj^iction purpose of affecting the punishment which the Court 


when to be set out. 


IS competent to award, the fact, date, and place of the 
previous conviction shall be stated in the charge. If such statement is omitted, 
the Court may add it at any time before sentence is passed. 


Illustrations, 

(a) A is charged with the murder of B. This is equivalent to a statement that A’s act fell 
within the definition of murder given in ss. 299 and 300 of the Indian Penal Code ; that it did not 
fall within any of the general exceptions of the same Code ; and that it did not fall within any 
of the five exceptions to s. 300, or that, if it did fall witliin exception 1, one or other of the three 
pro\*isos to that exception applied to it. 
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(6) A is char^fod, under s. 328 of the Indian Penal Code, with voluntarily causing fftievous 
hurt to B, by means of an instrument for shooting. This is equivalent to a statement that the 
case was not provided for by s. 335 of the Indian Penal Code, and that the general exceptions did 
not apply to it. 

(c) A is accused of murderjcheating, theft, extortion, adultery, or criminal intimidation, or 
using a false property-mark. The charge may state that A committed murder, or cheating, or 
theft, or extortion, or adulte^, or criminal intimidation, or that he used a false property-mark, 
without reference to the definitions of those crimes contained in the Indian Penal Code ; but the 
sections under which the offence is punishable must, in each instance, be referred to in the charge. 

(d) A is charged, under s. 184 of the Indian Penal Code, with intentionalJy obstructing a sale 
of property offered for sale by the lawful authority of a public servant. The charge should be in 
those words. 

Para. 2 and Illustration {c) —Read in connection with s. 223, Illustration (6). 

Para* 6— Compare s. 105 of the Evidence Act (I of 1872), which provides ; 

** When a person is accused of any offence, the burden of proving the existence of circum- 
stances bringing the case within any of the general exceptions in the Indian Penal Code, or 
within any special exception or proviso contained in any other part of the same Code, or in any 
law defining the offence, is upon him, and the Court shall presume the absence of such circum- 
stances. Illustrations* “ (a) A, accused of murder, alleges that, by reason of unsoundness of 
mind, he did not know the nature of the act. The burden of proof is on A. “ (6) A, accused of 
murder, alleges that, by grave and sudden provocation, he was deprived of the power of self- 
control. The burden of proof is on A. “ {c) Section 325 of the Indian Penal Code provides that 
whoever, except in the case provided for by s. 335, voluntarily causes grievous hurt, shall be 
subject to certain punishments. A is charged with voluntarily causing grievous hurt under s. 325. 
The burden of proving the circumstances bringing the case under s. 335 lies on A. ” 

Previous Convictions As to proving previous convictions, see s. 310, post, as amended by s. 
0 of Act III of 1891, and ss. 43 and 54 of the Evidence Act as amended by the same Act. 

If it is intended to prove a previous conviction against an accused person for the purpose of 
enhancing the punishment, it is necessary to state the fact of that previous conviction in the charge. 
If it is omitted, it may be added to the charge at aiw time previous to the sentence being passed, 
but not after.— v. itajeoomar Bose* 19 W. R. Or. 41 ; and see Queen v. Esan Chunder Dey, 
21 W. R. Or. 40. As to cases in which the accused is liable under the Whipping Act, see Badiya 
V. Queen* I. L, R. 5 Mad, 158 ; and Mad* H* C* Cir* Order* No. 2686, dated 20th December 1881. A 
statement in a count that, at the time when the prisoner committed the offence, he had been 
previously convicted of offences punishable under the Indian Penal Code, is not a sufficient com- 
pliance with the provisions of this paragraph.— Owem v. Sheik Jakir* 22 W. R. Or. 39. 

The previous conviction should form the subject of a separate head of the charge, and to this 
the accused person should only be required to plead if he has been convicted of the offence for 
which he has been under trial. If he admits the previous conviction, that will suffice ; but if he 
denies it, it should be proved by recording the finding in the previous case and the evidence of the 
jailor or other person as to the identity of the accused with the person previously convicted. — 
Bom* H* G* Cir,* 44 ; see also Mad. H. G* Pro*, 23rd September 1878 ; Weir* p. 4.— See Emp, v. Dora- 
sami* I. L, R. 9 Mad. 284, as to the necessity of a separate charge. 

Performs of charges, see Sched. V, No. XXVIII. 

In charging a previous conviction, the charge should run — 

“ That you, , before the committing of the said offence, were committed on the 

day , in Calendar No, of , on the file of the , of an offence punish- 
able, under Chapter of the Penal Code, with imprisonment for a term of three years, 

to wit the offence of , which conviction is still in full force and effect, and that you 

are thereby liable to enhanced punishment under s. 75 of the Indian Penal Code and within the 
cognizance of — Mad H* C. Pro** llih April 1868 ; Weir* p. 4. 

222 . The charge shall contain such particulars as to the time and place 

of the alleged offence, and the person (if any) against 
whom or the thing (if any) in respect of which it 
was committed, as are reasonably sufficient to give the 
accused notice of the matter with which he is charged. 

In the case of Behari Mahton v, Emp** I, L. R, 11 Cal, 106, where the foundation of the 
charges lay in the fact that the accused was alleged to have been a member of an unlawful assembly, 
the Court (Mittek and Norris, JJ.) said : “An accused is entitled to know with certainty and 
accuracy the exact value of the charge brought against him. Unless he has this knowledge, he 
must be seriously prejudiced in his defence. This is true in all cases, but it is more especially true 
in cases where it is sought to implicate an accused person for acts not committed by himself but by 
others with whom he is in company.” 

So, in the case of Emp* v. Khairati* I. L. R. 6 All. 204, where a person was tried for an un- 
natural offence and convicted on a charge which did not allege the time when, place where, or point 
to any known or unknown person with whom the offence was committed, and without any proof of 
these particulars, the facts proved against him only being that he habitually wore women’s clothes, 
exhibited physical signs of having committed the offence, — it was held that the conviction was not 
sustainable. See the remarks of Straight, J., p. 207. 

As to the particulars which ought to be inserted in the charge, see also Emp* v. Fakirapa 
I. L. R. 15 BOm. 491. 
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223. When the nature of the case is such that the particulars mentioned 

in sections 221 and 222 do not give the accused suffi- 
When manner of com- (.jent notice of the matter with which he is charged, the 

must e sliall also contain such particulars of the manner 

in wnich the alleged offence was committed us will be 
sufficient for that purpose. 

Illustration, 

(a) A is accused of the theft of a certain article at a certain time and place. The charge need 
not set out the manner in which the theft was effected. 

^b) A is accused of cheating B at a given time and place. The charge must set out the man- 
ner in which A cheated B. 

(c) A is accused of giving false evidence at a given time and place. The charge must set out 
that portion of the evidence given by A which is alleged to be false. 

(d) A is accused of obstructing B, a public servant, in the discharge of his public functions 
at a given time and place. The charge must set out the manner in which A obstructed B in the 
discharge of his functions. 

(e) A is accused of the murder of B at a given time and place. The charge need not state 
the manner in which A murdered B. 

(f) A is accused of disobeying a direction of the law with intent to save B from punishment. 
The charge must set out the disobedience charged and the law infringed. 

See remarks of Straioht, J., in the case of v. Khairati, I. L. R. 6 All. 204 : and Emp^ 

V. Fakir apa, 1. L. R. 15 Bom. 491. 

224. In every cliurge words used in describing 
an offence shall be deemed to liave been used in the 
sense attached to them resjiei^tively by the law under 
which such offence is punishable. 

Act XVIII of 1862, s. 28, 

In the case of Enip* v. Bahan Khan^ I. L. R. 2 Bom. 142, where the accused was charged 
under s. 217 of the Penal Code, and the charge did not distinctly state what the direction of the Taw 
was which he had disobeyed and how he had disobeyed it, and ho was convicted, it was held, that tho 
charge, having been expressed in vague terms, the prosecution, on appeal, should be limited to tho 
particular sense in which the charge was understood at tho trial. 


Words In charge 
taken In sense of law 
under which offence is 
punishable. 


225. No error in stating either tlie offtmee or the particulars required 

Effect of errors. stilted in the charge, mid no omission to stiite tho 

offence or those particulars, shall he regarded at any stage 
of the case as material, unless the accused was misled by such error or omission. 


Illustrations, 

(a) A is charged, under s. 242 of the Indian Penal Code, with “ having been in possession of 
counterfeit coin, having known at the time when he became possessed thereof that such coin was 
counterfeit,” the word ‘fraudulently’ being omitted in the charge. Unless it appears that A was 
in fact misled by this omission, the error shall not be regai’ded as material. 

(b) A is charged with cheating B, and the manner in which ho cheated B is not set out in the 
charge, or is set out incorrectly. A defends himself, calls witnesses, and gives his own account of 
tho transaction. The Court may infer from this that the omission to set out the manner of the 
cheating is not material. 

(c) A is charged with cheating B, and the manner in which he cheated B is not set out in the 
charge. There were many transactions between A and B, and A had no means of knowledge to 
which of them tho charge referred, A offered no defence. The Court may infer from such facts that 
the omission to set out the manner of the cheating was, in this case, a material error, 

(d) A is charged with the murder of Khwla Baksh on the 21st January 1882. In fact, the 
murdered person’s name was Haidar Baksh, and the date of the murder was the 20th January 1882. 
A was never charged with any murder but one, and had heard the inquiry before the Magistrate, 
which referred exclusively to the case of Haidar Baksh. The Court may infer from these facts that 
A was not misled, and that the error in the charge was immaterial. 

{e) A was charged with murdering Haidar Baksh on the 2()th January 1882, and Khoda Baksh 
(who tried to arrest him for that murder) on the 2l8t January 1882, When charged for tho murder 
of Haidar Baksh, he was tried for the murder of Khoda Baksh. The witnesses present in his 
defence were witnesses in the case of Haidar Baksh. The Court may infer from this that A was 
misled, and that the error was material. 

The term ‘ charge’ is used, it was held by Sargent, C. J., and Bayley, J., as the statement 
of a specific offence, and not as indicating the entire series of offences of wliich a prisoner is accused. 
Scott, J., dissented. He was of opinion that, in s. 227, it was used as indicating the whole series 
of counts or heads of charge.— v. Appa Subhana Mendre^ I. L. R. 8 Bom, 2(jb. 

H, C Cll P 
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Section 537 provides that, subject to the j^rovisions hereinbefore contained, no finding, sentence, 
or order passed by a Court of competent jurisdiction shall be reversed or altered under Ofaa.p. 
XXVII or on appeal or revision, on account of any error, omission, or irregularity in the complaint, 
summons, warrant, charge, judgment, or other proceedings before or during trial, or in any inquiry 
or other proceedings under this Code, or of the want of any sanction required by s. 195, or of the 
omission to revise any list of jurors or assessors in accordance with s. 324, or of any misdirection in 
any charge to a jury ; unless such error, omission, irregularity, want or misdirection has occasioned 
a failure of justice. 

In the case of Emp. v. Baban Khan^ I. L. R. 2 Bom. 142, a conviction was set aside on the 
ground that the charge did not give the accused the information which the law intended him to 
have of the particular offence as to which he was called upon to answer. 

In the case of Emp, v. tiarnji Sajabaraot I. L. B. 10 Bom., 124, the accused was charged, 
in the alternative, by the trying Magistrate as follows : — “ That you, on or about the 13th day of 
October 1882, at Nandarpada, stated that you had seen V and M carrying teakwood from Gohe 
Forest, to Namyan Ram Chandra, Range Forest Officer ; and on 14th Ftmruary 1885, you stated 
on oath before the first class Magistrate at Pen, at the trial of these persons, that you cud not see 
where they had brought the wood from, and thereby committed an offence punishable under s. 182 
or 8. 193 of the Indian Penal Code.” At the trial the accused asserted the truth of the former of 
these two statements, and denied having made the other. The Magistrate was unable to find which 
of them was false, and convicted the accused, in the alternative, either under a. 182 or s. 193 of the 
Indian Penal Code. It was held that the charge was bad in law, being an alternative charge in a 
form forbidden by s. 233 of the Criminal Procedure Code, which directs that, for every distinct 
offence of which any person is charge<l, there shall be a separate charge. It was also held, that the 
accused could not be tried upon a charge framed in the alternative as in the form given in Sohed. 
V, XXVIII (4) of the Criminal Procedure Code, as, upon the facts alleged, there was no way of 
charging him with one distinct offence on the ground of self-contradiction. He could not success- 
fully be charged under s. 193 of the Penal Code on contradictory statetmonts, because he only 
made one deposition, in which ther e were no discrepancies ; an<l, similarly, he could not be charged 
under s. 182 of the Penal Code, for he only once gave information to a public servant. It was 
held, also, that, having I'c^rard to ss. 225, 232, and 537 of the Criminal Procedure Code (X of 
1882), the accused, convicted upon such a charge, must bo held to have been misled in his defence, 
and his conviction and sentence were reversed. 


226 . When any person is committed for trial without a charge, or with 
Procedure on commit- imperfect or erroneous charge, the Court, or, in the 
ment without charge or case of a High Court, the Clerk of the Crown, may 
with Imperfect charge. frame a charge, or add to or otherwise alter the charge, 

as the case may be, having regard to the rules contained in this Code as to the 
form of charges. 


The words “without a charge” in this section properly apply not only to a case in which there 
is no charge at all, but also to a case in which there is no charge of such offence as the Sessions 
Judge or Clerk of the Crown may think the prisoner ought to be tried for. — Emj), v. Appa Subhana 
Mer^re, I. L. R. 8 Bom. 200. In that case, A was tried at the Criminal Sessions of the High Oonrt 
on a charge (1) of murder, (2) of abetting B to commit such murder. The jury, having considered 
their verclict, wore asked by the Clerk of the Crown if they were agreed. The foreman replied that 
they were, and that their verdict was “guilty and, when further asked, ho said, “guilty of 
abetment — abetment generally. ” On the application of counsel for the prosecution, a chaise was 
then added of “ abetment of murder committed by some person or persons unknown.” ^le ad- 
ditional charge was then read aloud to the jury, but was not specially explained to the prisoner, 
nor was he called upon to plead to it. Counsel for the prisoner was asked by the Judge if he desired 
to have a new trial on the charge as amended, but he declined. The then charges (i.e., the 
two original charges and the additional charge) were then read to the jury, who, after delibera- 
tion, returned a verdict of “ not guilty” on cliarges Nos. 1 and 2, and of “^ilty” on the charge 
added, viz., of abetment of murder by some person or persons unknown. On the application of 
counsel for the prisoner, the following points were reserved : — (1) Whether, under the circum- 
stances, the Court had power to add a new charge ; (2) whether the verdict returned on the new 
charge was valid, the prisoner not having been called upon to ^lead to it. It was held (SOOTT, J., 
dissenting) that the Judge was wrong in framing a new charge in addition to the original charges, 
but that the error was one of form, and not of substance, and therefore, under s. ^7, post, the 
Court refused to interfere with the conviction. The Court also considered that, having regard to 
the provisions of ss. 228, 229, and 230, the charge of abetment of murder by B might have been 
changed into one of abetment of murder generally. It was held further, that, in any case, the 
conviction was good under ss. 236 and 237. It was doubtful whether the evidence would estaolish 
the offence of murder, abetment of murder by B, or abetment of murder by some one unknown. 
Even if there had been no charge properly framed, the Judge might, under s. 237, have accepted 
the verdict returned by the jury, and entered it on the record. The fact that the Judge framed a 
charge which, ex-hypothesi, was beyond his authority, and accepted a verdict on that charge, did 
not affect the legality of the conviction. 


Where the accused was ch^ged under s. 217 of the Indian Penal Code, and the charge did 
not distinctly state what the direction of the law was which he disobeyed and how he disobeyed it, 
the conviction was set aside. — Emp. v. Baban Khan^ I. L. K. 2 Bom. 1^. The omission, it was con- 
sidered, to read and explain the chaa’ge to the prisoner did not, under the oircumstance, prejudice 
the prisoner, and was therefore immaterial. 
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CHAP. XIX, s. 227.] 

In jR^, V. ffovind Babli RauU 11 Bom. H. 0. R. 278. which was a case under the Act of 1872 
decided by West and Kanabhai, JJ.^ the Sessions Judge had substituted a charge of abetmezit 
of mui'der for a charge of murder, and it was assumed it could be done. 

The power to alter a charge ought to be exercised with caution. — Reg. v, Govindae HaridaSt 6 
Bom. H. C. R. Or. 76. 

Where an accused person is committed to take his trial on specific charges before Uie Sessions 
Court, the Judge has no power under this section to expunge a charge before calling upon the 
accused to plead. v. Poreshollah Sheikh^ 7 C. L. R. 143, In that case the committing 
Magisti'ate sent up the accused to be tried under ss. 323 and 325 of the Indian Penal Code. The 
Sessions Judge, before calling uwn the accusetl to plead, expunged the charge under s, 325. The 
Court (Mittek and Maclean, JJ.) said ; “ We think he (the Sessions Judge) had no power to do 
this under the Criminal Procedure Code, s. 446 (s. 226 of the present Code). The prisoner should 
have been called upon to plead to both charges. If the accused had pleaded not guilty to the 
charge under s. 325, the Sessions Judge, after recording evidence, might have recorded a finding in 
favour of the accused under s. 251 (s. 259 of the present Code) if there was no evidence to support 
the charge under that section.” 

The omission on the part of a Magistrate to frame the charge so as to contain a serrate head 
for each offence may be remedied by the Sessions Judge (Queen v. Kalaram Sing^ 7 W. R. Or. 8) ; 
but not after delivery of the verdict.— v. Sheikh Alt, 5 Bom. H. C. R. Cr. 9. 

Charges which require alteration should, as a rule, be amended by the Court of Session before 
the trial commences. The charge as amended must still run in the name of the committing 
officer, — Mad, H. C. Pro.t 30th August and 8th September 1862 ; TFeir, p. 4. 

In the case of Sreenath Knr^ I. L. R. 8 Cal. 450 : (S. C.) 11 C. L. R. 622, a prisoner was 
committed on 55 counts including throe counts under ss. 167, 466, and. 471 of the Penai Code. At 
the trial before the District Judge sitting with assessors, the Court informed the prisoner (without 
altering the charge) that the trial would be confined to the three counts last mentioned. The 
prisoner was convicted on these, but the Court allowed evidence to be given by the prosecution on 
all the remaining charges, and in respect of these the prisoner was acquitted. The High Court, on 
appeal, held, that the District Judge should have amended the charge (see s. 227), and then pro- 
ceeded to hold separate trials ; that he should not have tried together the counts under ss. 167 
and 466 of the Penal Code, as the offences were not of the same kind (see s. 234, »05^), but the convic- 
tion was uplield, as it did not appear that tlie prisoner had been prejudiced by the mode of trial 
adopted. (See s. 537, post.) 

In exercise of the powers conferred by s. 35 of the Court Fees Act (VII of 1870), the Governor- 
General in Council was pleased to remit the fees leviable on copies of charges given to accused 
persons under the corresponding section of Act X of 1872, — Gazette of IndiUy 1873, p. 520. Under 
0 . 210, auprUi the accused is entitled, if ho requires it, to have a copy of the charge free. 

As to the effect of errors or omissions in charges, see ss, 232, 635, and 537, post. 

227 - Any Court may alter any charge at any time before judgement 

pronounced, or, in the case of trials before the Court of 
Session or High Court, before the verdict of the jury is 
returned or the opinions of the assessors are expressed. 
Every such alteration shall be read and explained to the accused. 

If the word ‘ alter ’ in this section, it was held by the Bombay High Court, is to be taken to in- 
clude * addition’ as it does in s, 226, the addition permitted must be an addition to some specilio 
charge in the nature of an altei’ation, and not the addition of a new charge.— Per Sargent, C. 
J., and Bayley, J. (Scott, J., dissenting), Pmp, v. Appa Subhana Mendre, I. L. R. 8 Bom. 20(1, 
See note to s, 225 as to the meaning of the word ‘charge’ as used by Sargent, C. J., Bayley 
and Scott, JJ. Scott, J., was of opinion that the word ‘ alter’ in this section must be taken to 
be equivalent to “ £idd to, or otherwise alter,” used in s. 226, and that, consequently, the addi- 
tion of a new “ head of charge ” is an alternation within the meaning of the section. In the case 
just referred to, it was held, that the omission to read and explain the altered charge to the 
prisoner did not, under the circumstances (see the facts of tlie case set out in the note to preceding 
section), prejudice the prisoner, and was therefore immaterial. 

In Madras, in the case of Mutirakal Kovilaghatta Rama Farma, I. D. R, 3 Mad. 351, It, 
having been committed by a Magistrate for trial by a Sessions Court on a charge under s. 202 of 
the Indian Penal Code, of having intentionally omitted to give imforniation which he was legally 
bound to give respecting R murder, pleaded guilty on his trial to the charge on which he was com- 
mitted. Upon the application of the Public Prosecutor, the Sessions Jiid^, under protest on the 
part of the prisoner, added a charge under ss. 109 and 201 of the Indian Penal Code of abetting 
C, a female prisoner charged with having assisted in burying the body of the murdered person, 
required R to plead to the charge, and having tendered a pardon to and examined C as a witness, 
convicted R. It was held that, as there was no evidence before the Magistrate to support the 
charge against R framed by the Sessions Judge, the action of the Judge was ultra vires, and that 
the conviction on the added charge was illegal. The Couii; considered that, inasmuch as the Ses- 
sions Judge considered R more culpable than C, the proper course would have been to have 
adjourned the trial, sent the record to the Magistrate, ana suggested an inquiry as to whether there 
was ground for a more serious charge againirt R. The Court said : “ The action of the Judge in 
adding the charge must be pronounced ultra vires, and as this is not a mere error of procedure, 
but an improper assumption of jurisdiction, the conviction on the addod chafge must be quashed.” 
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Scott, J., in the case of Emp, v. Appa Subhana Mendre^ I. L. R. 8 Bom. 200, commented on 
that case. He said : ** It is argued that although a substitution of a head of charge is admissible, 
an addition of a head is not admissible. I am unable to follow that argument. It seems to me 
that an addition comes within the spirit of the Act as much as a substitution, always provided 
that it arises out of the same transaction, and its introduction does not prejudice the prisoner. 
This seems to be the view of the High Court of Madras. In the case of Mutirakal Kovilaghatta 
Rama Varma v. Reg.y I. L. R. 3 Mad. 351, the Sessions Judge had added a charge of abetment after 
the trial had commenced, and although his action was held to \)& ultra vires^ it was so held on the sole 

f round that the charge added could not be supported by the evidence taken before the Magistrate. 

t appears clearly from the judgment of the Court that the Judge could have either ‘ amended or 
altered the original charge,’ or could have ‘supplied a charge,’ provided it was provable by the evi- 
dence before the Magistrate. Now, in the present case, the charge was provable by the evidence 
taken by the Magistrate, in fact no other was otfered. The addition made therefore, would seem 
admissiDle on the authority of the Madras case.” 

The remarks of West, J., in the case of Emp. v. Baban Khan Valad MhaskojU I. L. R. 2 
Bom. 142 p. 144, are important, and ought to be borne in mind. Ho said : “We think that the 
first head of the charge in this case did not give to the accused the information which the law 
intended him to have, of the particular offence expressed circumstantially, to which he was 
called upon to answer. The description of crimes in the Penal Code must, of necessity, be ex- 
pressed in abstract terras, but the very object of a trial is to determine whether particular acts or 
omissions on the part of the accused fall or do not fall within the rule thus abstractedly stated. 
* * The least that can fairly be allowed in favour of one criminally convicted is, that when a 
charge has been expressed in vague terms, the prosecution should be limited on appeal to the par- 
ticular sense in which these terms have been understood in the actual trial.” 

^ In the case of Emp, v. Gordon, I. L. R. 9 All. 525, Straight J., dissented from Emp, v. Appa 
Subhana Mendrs, I. L. R. 8 Bom. 200. In the case before him the prisoner was committed on charges 
under ss. 407 and 471 of the Penal Code, and at the trial Straight J., directed the Clerk of the 
Crown to add a charge of fabricating false evidence under s. 193 of the Penal Code. It was ob- 
jected that the Court had no power under s. 227 to add a fresh charge upon which the accused 
nad not been committed for trial, and that all it could <lo was to alter existing charges. Straight, 
J., overruled the objection, holding that ho was not bound by the decision of the Bombay Court, 
aud agreeing with Scott, J, See Reg, v. Waris Ali\ N. W. P, H. C. Rep. 1871, p. .337. The word 
“alter ” has oeen held to include the withdrawal by a Sessions Judge of a charge added by him to 
the charge on which the commitment was made, —JJimrka Lai v. Mahadeo Raiy I. L. R. 12 All. 551, — 
though having regard to s. 215 it would seem that the Sessions Judge would have had no power 
to expunge the original charges on which the accused was committed to take his trial. Whore 
there is no evidence on particular charges before a Session Judge the usual course is for him to 
record a finding under s. 289, po^L 

The omission on the part of a Magistrate to frame the charge so as to contain a separate head 
for each otfonce may be remedied by the Sessions Judge {Queen v. Kalararn Sing^ 7 W. R, Cr. 8) ; 
but not after delivery of the verdict. — Queen v. i^heik Ali, 5 Bom. H. C. R. Cr. 9. 

At a trial in which the accused were charged with culpable homicide not amounting to murder 
of J, the Sessions Jud^e added a charge of causing hurt to C at the same time, and convicted the 
accused both on the original charge and added charge. It was held that, as the accused had not 
been committed, “ without a charge ” or on “ an imperfect ” or an “ erroneous charge,” the case did 
not come within s. 226, but inasmuch as it did not appear that there had been a failure of justice or 
that the accused had been prejudiced, the High Court refused to interfere. — Emp, v. Kharga^ I. L. 
R. 8 All. 665. 

Charges which require alteration should, as a rule, be amended by the Court of Session 
before the trial commences. The charge as amended must still run in the name of the commit- 
ting officer. — Mad, //. C, Fro.^ 3()^/i August and 8</i September 1862; Weir, p. 4. 

The power, to alter ought to be cautiously exercised. v. Govindas Haridas, 6 Bom. H. C. 
R. Cr. 76. 

As to the effect of errors or omissions in charges, see ss. 232, 535 and 537, post. See note to 
s. 225, supra. 


When trial may pro- 
ceed immediately after 
alteration. 


228 * If the charge framed or alteration made under section 226 or sec- 
tion 227 is such that proceeding immediately with the 
trial is not likely, in tlie opinion of the Court, to pre- 
judice the accused in his defence or the ])rosecutor in 
conduct of the case, the Court may in its discretion, 
after such charge or alteration has been framed or made, j)roceed with, the trial 
as if the new or altered charge had been the original charge. 

^ The principle by which the Court should be guided in determining whether the case should go 
on immediately is discussed in Reg, v. Govind Babli Raul, 11 Bom. H. O. R. 278. 

. . Sessions Court has no power to add a charge as to which no evidence has been taken by 
the committing Magistrate, the object of the Legislature being to secure in the case of a person 
charged ^th a grave offence a preliminary inquiry which would afford him an opportunity of becom- 
ing acquainted with the circumstances of the offence imputed to him and enable him to make his 
defence. The proper course is to postpone the trial and give the committing Magistrate an oppor- 
umty of making a further Quqpiry, --Mutirakal Kovilaghatta v. Reg, I, L. li., 3 Mad. 351. ‘ ^ 
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229. If tho new or altered charge is such that proceeding immediately 

When new trial may with the trial is likely, in the opinion of the Court, to 
be directed, or trial sus- prejudice the accused or the prosecutor as aforesaid, tho 
pended. Court may either direct a new trial or adjourn the trial 

for such period as may be necessary. 

In the case Mutirakal Kovilaghatta Rama Varma v. R^g.^ I. L. R. 3 Mad. 35l the High Court 
discussed the circumstances under which it considered that a case should have been adjourned for 
inquiry. 

The object of the law is to secure tho prisoner a preliminary inquiry which affords him an 
opportunity of becoming acquainted with the circumstances of the otfence imputed to him, and 
enables him to make his defence. — Mutirakal Kovilaghatta Rama Varma v. Reg.^ I. L. R. 3 
Mad., 351. 

In the case of Reg. v. Qoviml Babli Rauly 11 Bom. H. C. R., 278, while A and B were tried 
jointly, A for murder and B for abetment of murder, a confession by A that ho had committed 
the murder at tho instigation of B was put in as evidence against himself. Subsequently, the 
charge against A was altered to abetment of murder, and the trial proceeded : and the Court, 
under the authority of s. SO of the Evidence Act [See amendment of s. 30 of the Evidence Act by 
Act III of 1891 s. 4J, used the confession against both and convicted both, B’s pleader not haying 
objected to the admissibility of the confession again-st his olient. The Court uplield tho conviction. 
“It is only,” it was said, “in the case of charges closely related that a trial goes on forthwith 
after an amendment, and in this instance the original and amended charges are so nearly related 
that, in the absence of technical objections urged on behalf of the prisoner, tho trial might without 
unfairness, bo deemed, for the reception of evidence and all other purposes, to have been a trial 
on the amended charge from tho commencement.” 

In Em}), v. Appa Subhana Mendre, I. L. R. 8 Bom. 200, the alteration in the charge was not 
read and explained to the prisoner, but as his counsel on being asked if he wished for a new trial 
declined it, it was held that the omission to rea<l and explain the alteration could not have pre- 
judiced him. 

Where proceedings, which had already been taken against the accused before another Magis- 
trate, had been quashed and a new trial directed, the Magistrate holding the new trial is not 
justitied in referring to the former record as a whole, but only to su(;h portions of it as have been 
specially put in evidence before him. — In re I)avi Butty 7 C. L. R., 193, 


230. If the offence stated in tlie new or altered charge is one for tlie prose- 
_ - cation of which i)reviou.s sanction is noc(^ssary, tlie case 

prosecution of offence in 8liail not l)(^ procecd(M with until such saiicf ion is ohtain- 
altered charge require ed, unless saiKitioii has been alr(^ady olitaincul for a pro- 
previous sanction. secution on the same facts as those on which the new or 

altered charge is founded. 


Section 537 provides, that no finding, sentence, or order passed by a Court of competent juris- 
diction shall bo reversed or altered under Ohaptjr, XXVil, or on appeal or revision, on account of 
the want of any sanction required by s. 195, unless theomis.sion has occasioned a failure of justice. 
It does not deal with cases wliere prosecutions have been instituted against public servants without 
the sanction required under ss. 132 and 197. 


231. Whenever a charge is altered by the ( /hurt after tlie eommencoinont 
Re-call of witnesses of the trial, the prosecutor and th(i acuuised shall he 

when ohar£re altered. allowed to re-cail or re-summon, and examine with re- 

ference to such alteration, any witness who may have been examined. 

232. If any Appellate Chart or the High Court in the exereisi? of its powers 
Effect of material of revision or of its powers under (Jhapter XXVII, is of 

opinion that any person convicted of an offence was 
misled in his defence by the absence of a charge or by an error in the charge, 
it shall direct a new trial to be had uiion a charge framed in whatever manner 
it thinks fit. 

If the (hurt is of opinion that the facts of the case are su(?h that no valid 
charge could be preferred against the accused in respect of the facts proved, it 
shall quash the conviction. 

Illustration. 

A is convicted of an offence under section 196 of the Indian Penal Code, upon a charge which 
omits to state that he knew tho evidence which ho corruptly used or attempted to use as true or 
genuine was false or fabricated. If the Court thinks it probable that A had such knowledge, and 
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that he misled in his defence by the omission from the charge of the statement that he had it, it 
shall direct a new trial upon an amended charce ; but if it appears probable from the proceedings 
that A had no such knowledge, it shall quash the conviction. 

Section 535 provides, that no finding or sentence pronounced or passed shall be deemed invalid 
merely on the ground that no charge was framed, unless, in the opinion of the Court of Appeal or 
Revision, a failure of justice has been occasioned thereby. If the Court of Appeal or Revision 
thinks that a failure or justice has been occasioned by an omission to frame a charge, it shall or<^r 
that a charge shall be framed, and that the trial be recommenced from the point immediately after 
the framing of the charge. See also s. 537, infra, 

Mr. Justice Stephen, in his History of Criminal Law, Vol. III. p. 337, in a note on ss. 221, 240 
of the present Code, says : “I drew those sections in the Code of 1872. They are re-enacted with 
little alteration. ” And he then goes on to say. : “ Tlie provisions relating to ‘ charges’ are intend- 
ed to provide that ‘the charge’ shall give the accused full notice of the offence charged against him, 
but that the only result of any defect in the charge shall be an amendment on terms as to delay or 
a new trial, if the accused seems to have l>een misled.” 

It is quite clear from this i>assage, ScOTr, J., considered, that the intention of the Legislature 
was to permit all amendments which would not prejudice the prisoner in his defence. In othei’ 
words, prejudice to the prisoner was intended for the future to be the test of admissibility or rejec- 
tion of proposed amenaments. See Emp, v. Appa Subhana Mendrs, I. L. R. 8 Bom. 200, p, 213, 
Sae also Emp, v. Gordon^ I. L. R. 9 All. 525. 

The very object of a trial is to determine whether particular acts or omissions on the part of an 
accused do or do not amount to the particular offence to which an accused person is called upon to 
aiiswer. In the case of Emp. v. Baban Khan Valad Mhaskoji, I. L. R. 2 Bora. 142, it appeared 
that the first head of the charge did not give to the accused the information which the law intended 
him to have of the j^articular offence to which he was called upon to answer. On appeal, the Court 
laid down a rule in the following words : “ The least that can fairly bo allowed in favour of one 
criminally convicted is, that when a charge has been expressed in vague terms, the prosecution 
should be limited to the particular sense in which these terms have been understood at the trial. ” 

Kem Trial. — Where proceedings, which had already been taken against the accused before 
another Magistrate, had been quashed, and a new trial dii’ected, the Magistrate holding the new 
trial is not justified in referring to the former record as a whole, but only to such portions of it as 
have been specially put in evidence before him.— Jw re Devi Dait^ 7. O. L. R. 193. 


Joinder of Charges, 

233 . For every distinct offence of which any person is accused, there 

shall be a separate charge, and every such charge shall 
be tried separately, excc])t in the cases mentioned in sec- 
tions 234, 235, 236, and 239. 


Separate oharfires for 
distinct offences. 


Illustration, 

A is accused of a theft on one occasion, and of causing grievous hurt on another occasion. 
A must be separately charged and sei)arately tried for the theft and the causing grievous hurt. 

Act X of 1872, 8. 452 ; Act X of 1875, s. 17 : Act IV of 1877, s. 105. 

As to the meaning of the word ‘ charge, ’ see notes to tho preceding sections. 

Offences under s, 167 and 466 of the Penal Code respectively are distinct. — Sreenath Kur v. Emp.f 
10 C. L. R. 421 : (S. O ) I. L. R. 8 Cal. 450; so are tho offences of receiving and retaining stolen 
property punishable under s. 411, and of habitually receiving and dealing in such property punish- 
able under s. 413. — XJttom Koondoo v. Emp,^ 10 C. L. R. 466 : ( S. C. ) I, L. R. 8 Cal. 634. Offences 
under ss. 272 and 273 of the Penal Code respectively are also distinct. — Emp. v. Rommarm^ I. L. R. 
12 Mad. 273. Where several persons are accused of giving false evidence in the same proceeding 
they should be separately charged and tried. — Emp. v. Anant Ram^ I. L. R. 4 All. 293. So persons 
charged with offences of the same kind, e.g.y nuisances, should be separately charged and tried. — 
PulisanM v. Emp.^ I. L. R. 5 Mad. 20. 

Where five persons were charged with having committed the offence of rioting on the 5th Decem- 
ber, and four out of those persons and one F were charged with having committed the offence 
of criminal trespass on the 9th December, and the two cases were taken up and tried and disposed 
of together, it was held that having reg-ard to tho terms of s, 2Ii3 the trial was illegal, and that the 
defect was not cured by s. 537, post. — Jn re Chamii Singh^ I. L. R. 14 Cal. 395. In another case, in 
which Emp. v. Chandi Singh^ I. L. R, 14 Cal. 395, was relied on, tho High Court of Madras held 
that it was irregular (and not illegal) to try A for theft and B and C for rescuing A from lawful 
custody in one trial. But as it aid not appear that the accused had been prejudiced the Court 
refused to interfere with the convictions.— v. Kuttiy I. L. R. 11 Mad. 441. 

It has been questioned whether a charge containing alternative charges of perjury can be re- 
conciled with the provisions of this section, which requires that each offence shall oe subject of a 
separate charge except in the particular cases provided for by the section. But it was held by 
a majority of the Full Bench in Queen v. Mohomed Humayoon ShaWy 21 W. R. Cr. 72 : 13 B. L. It, 
324, that such a charge is not a charge of two offences, but of one. See Hubibullah v. Emp.y I. L. R. 
10 Cal. 937. The form of charge given in Sched. V, XXVIII-// (4), and sanctioned by s. 554, post^ 
may be followed, whether the two inconsistent statements in respect of which, the perjury is assign- 
ed are made in one deposition or on different occasions. — Ibid, See Emp, v. GhuXet^ I. L. R. 7 All. 
44, overruling Emp, v*. Aliy I. L. R. 6 All. 17. 
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In the ease of Em^. v. Ran^i Sajabarao, I. L. B. lO Bom., 124» the accused was charged, in the 
alternative, by the trying Magistrate as follows:— “ TTiat you, on or about the 13th day of October 
1882, at Kandarpada, stated that you had seen V and M carrying teakwood from Gone Forest, to 
Narayan Bam Chandra, Range Forest Officer ; and on 14th February 1885, you stated on oath before 
the first-class Magistrate at Fen, at the trial of these persons, that you did not see where they had 
brought the wood from, and thereby committed an offence punishable under s. 182 or s. 193 of 
the Indian Penal Code.” At the trial the accused asserted the truth of the former of these two 
statements, and denied having made the other. The Magistrate was unable to find which of them 
was false, and convicted the accused, in the alternative, either under s. 182 or s. 193 of the Indian 
Penal Code. The Court held that the charge was bad in law, being an alternative charge in a 
form forbidden by s. 233 of the Criminal Procedure Code, which directs that, for every distinct 
offence of which any person is charged, there shall be a separate charge. It was also held, that 
the accused could not be tried upon a charge framed in the alternative as in the form given 
in Sched. V, XXVIII (4) of the Criminal Procedure Code, as, upon the facts alleged, there was 
no way of charging him with one distinct offence on the ground of self-contradiction. He could 
not successfully be charged under s. 193 of the Ponal Code, on contradictory statements, because he 
only made one deposition, in which there were no discrepancies ; and, similarly, he could not be 
charged under s. 182 of the Penal Code, for he only once gave information to a public servant. 

It was considered also that, having regard to ss. 225, 232, and 537 of the Criminal Procedure 
Code, the accused, convicted upon such a charge, must be hold to have been misled in his defence, 
and his conviction and sentence reversed. See E^np, v. Fakirapa^ I. L. R. 15 Bom. 491 : Emp» v, 
Malua, I. L. R. 14 All. 502. 

The Court expressed its opinion that, in charges founded upon supposed contradictory state- 
ments, every presumption in favour of the possible reconciliation of the statements must be mode. 
See Emp» v. Ohulet^ 1. L, R. 7 All. 44. 


234 . When a person is accused of more offences than one of the same 
Three offences of same hind, committed within the space of twelve months 
kind within year may from the first to tlie last of such offences, he may he 
be charged together. charged with, and tried at one trial for, any number of 
them not exceeding three. 

Offences are of the same kind when they are punishable with the same 
amount of punishment under the same section of the Indian Penal Code, or of 
any special or local klw. 


This section corresponds with Act X of 1872, a. 453, omitting the Explanation : Act X of 1875, 
8. 18 : and Act IV of 1877, s. 1(X>. Compare the Statute 24 and 25 Viet., c. 96, s. 5, which provides, 
that “ it shall be lawful to insert several counts in the same indictment against the same person for 
any number of distinct acts of stealing, not exceeding three, which may have been committed by 
him against the same person within tlie space of six months from the first to the last of such acts, 
and to proceed thereon for all or any of them.” 

This section modifies the preceding section, which requires a separate charge and a separate 
trial for every distinct offence, by allowing three charges of three distinct offences of the same 
kind and committed within one year of each other to be tried together. An accused person may 
be separately tried for other offences. This is clear from Illustration {h) to the next section. — In 
re Ram Manikya Chuckkrahurty, 1 O. L. R. 47H : (H.C.) I. L. K. 3 Cal. 540. There is nothing in 
the section to prevent an accnse(l from being separately charged and tried on the same day for any 
number of distinct offences of the same kind committed within the year. It simply places a statu- 
tory limit on the number of charges which may legally form part of a single trial. See next section 
Illustration {h). In the case of LucJiminarain^ I. L. R. 14 Cal. 128, Petiieram, C. J., expressed an 
opinion that if a man were tried for four specific offences of the same kind at one trial such proce- 
dure would not be merely an irregularity which could he cured by s. 537 of the Code, but a defect 
in the trial which would render the whole trial inoperative, unless possibly it could be cured by some 
subsequent proceeding by striking out some portion of tho charge. Seo also Reg, v. Hanmania, 
I, L. K. 1 Bom. 611 : Emp, v. Murari^ I. L. R. 4 All. 147. 

As to case of any irregularity, see s. 537, post. 

Offences under ss. 167 and 466 of the Ponal Code respectively are not of the same kind 
{Sreenath Kur v. Emp. 10 C. L. R. 421 : (S. O.) I. L. R. 8 Cal. 450) ; nor aro the offences of 
receiving or retaining stolen property punishable under s. 411, and of habitually receiving or 
dealing in such property punishable under s. 413 of the Indian Penal Code, the same within the 
moaning of this section. — Uttom Koondoo v. Emp.y 10 C. L. R. 466 : (S. 0.) I. L. R. 8 Cal. 6^ ; 
nor are offences under ss. 272 and 273 of the Ponal Code, respectively.— Xwp. v. Rommana, 
I. L. R. 12 Mad. 273. 

In the case of Emp. v. Murari, I. L. R. 4 All. 147, the Allahabad High Court (Straight, J.) 
held, under Act X of 1872, that the combination of three olfences of the same kind for the purpose 
of one trial could only be where they have been committed in respect of one and the same person, 
and not in respect of different prosecutors, within tho period of twelve months. The Calcutta High 
Court (Field and Norris, JJ.), however, refused to follow the decision in that case, holding that 
“ offences of the same kind” are not limited to offences against the same person. — Manu Miya v. 
Emp.y I. L. R. 9 Cal. 371 : (S. C.) 11 C. L. R. 522. See the remarks of Lord Blackburn in ^g, 
V. CastrOf L. R. 6 App. Ca. 229. In the Calcutta case, the accused was charged under tho same 
charge with house-breaking by night with intent to commit a theft in the house of A, and also with 
the same offence in the house of B, and upon his own plea was found guilty ; and on appeal the 
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conviction was upheld. N’orris, J., pointed out, however, that Judges should take care that 
prisoners are not prejudiced by charges being joined, and should at all times be anxious to lend a 
willing ear to any application for separation of charges and for separate trials upon separate charges. 

In the case of Emp, v. Juala Prosad, I. L. R. 7 All. 174, the cases of Emp, v. MurarU 
I. L. R. 4 All. 147^ and Manu Miya v. Emp,^ I. L. R. 9 Cal. .371, were considerecl by a Full Bench of 
the Allahabad High Court. There a postmaster was accused of having, on three different occasions, 
within a year, dishonestly misappropriated moneys paid to him by different persons for money 
orders, and the Full Bench held that the offences were “ of the same kind,” being dishonest misap- 
propriations by a public servant of public moneys (for as soon as they were paid they ceased to bo 
the property of the remitters), and that the accused might, therefore, be charged, under s. 234, 
with, and tried at one trial for, all three offences. 

As to the case of Emp* v. Murari, I. L. R. 4 All. 147, Pethbram, C. J., who delivered the 
judgment of the Full Bench, said, “ that (case) was decided by Justice Straight under a 
different Statute, Act X of 1872, and his decision in that case will be unaffected by ours in this.” 


235 . I. — If, in ono series of acts so connected together as to fonn the 

same transaction, more offences than one are commit- 
one'i)ffenoe. sfinie person, he may he charged with, and 

tried at one trial for, every such offence. 

II. — If the acts alleged constitute an offence falling within two or more 

se})arate definitions of any law in force for the time 
being by which offences are defined or ]) uni shed, the 
person accused of them may be charged with, and tried 
at one trial for, each of such offences. 

III. — If several acts, of which one or more than one would by itself or them- 
Acts constituting ‘Selves constitute an offeiu*e, constitute when combined a 

one offence, but consti- different offence, the })(U'soii accused of them may be 
tuting when combined cdiarged with, and tried at one trial for, the offence con- 
a different offence. stituted by such acts when combiiied, or for any offence 

constituted by any one or more of such acts. 

Nothing contained in this section shall affect the Indian Penal Code, 
section 71. 


Illustrations 

to paragraph I— 

(а) A rescues B, a person in lawful custody, and in so doing causes grievous hurt to C, a 
constable in whoso custody B was. A may be charged with, and tried for, offences under ss. 225 
and 333 of the Indian Penal Code. 

(б) A commits house-breaking by day with intent to commit adulteiy, and commits, in the 
house 80 entered, adultery with B’s wife. A may be .separately cliargcd with, and convicted of, 
offences under ss. 454 and 497 of the Indian Penal Code. 

(c) A entices B, the wife of C, away from O, with intent to commit adultery with B, and then 
commits adultery with her. A may be separately charged with, and convicted of, offences under 
BS. 498 and 497 of the Indian Penal Code. 

(rf) A has in his possession several seals knowing them to he counterfeit and intending to use 
them for the purpose of committing several forgeries punishable under s. 490 of the Indian Penal 
Code. A may DC separately charged with, and convicted of, the possession of each seal under s, 473 
of the Indian Penal Code. 

{e) With intent to cause injury to B, A institutes a criminal proceeding against him, knowing 
that there is no just or lawful ground for such proceeding ; and also falsely accu.ses B of having 
committed an offence, knowing that there is no just or lawful ground for such charge. A may be 
separately charged with, and convicted of, two offences under s. 211 of the Indian Penal Code. 

{f ) A, with intent to cause injury to B, falsely accuses him of having committed an offence, 
knowing that there is no just or lawful ^-ound for such charge. On the trial, A gives false evidence 
against B, intending thereby to cause B to be convicted of a capital offence. A m^ be separately 
charged with, and convicted of, offences under ss. 211 and 194 of the Indian Penal Code, 

(g) A, with six others, commits the offences of rioting, grievous hurt, and assaulting a public 
servant endeavouring in the discharge of his duty as such to suppress the riot. A may be separate- 
ly charged with, and convicted of, offences under ss. 147, 325, and 152 of the Indian Penal Code, 

(/i) A threatens B, C, and D at the same time with injury to their persons with intent to cause 
alarm to them. A may be separately charged with, and convicted of, each of the three offences 
under s. 506 of the Indian Penal Code. 

The separate chai'ges refened to in Illustrations (a) to {h) respectively may bo trietl at the same 
time. 

to paragraph II — 

(i) A wi'ongfully strikes B with a cane. A may be separately charged with, and convicted of, 
offences under ss. 352 and 323 of the Indian Penal Code. 

{j) Several stolen sacks of corn are made over to A and B, who know they are stolen property, 
for the purpose of concealing them. A and B thereupon voluntarily assist each other to conceal 
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the sacks at the bottom of a grain-pit. A and B may be separately charged with, and convicted of, 
offences under ss. 411 and 414 of the Indian Penal Code. 

{k) A etposes her child with the knowledge that she is thereby likely to cause its death. The 
child dies in consequence of such exposure. A may be separately charged with, and convicted of, 
offences under ss. 317 and 304 of the Indian Penal Code. 

(l) A dishonestly uses a forged document as genuine evidence, in order to convict B, a public 
servant, of an offence under s. 167 of the Indian Penal Code. A may be separately charged with, 
and convicted of, offences under ss. 471 (read with 460) and 196 of the same Code. 

to paragraph III — 

(m) A commits robbery on B, and, in doing so, voluntarily causes hurt to him. A may be 
separately charged with, and convicted of, offences under ss. 323, 392, and 394 of the Indian Penal 
Code, 

Act X of 1872, s. 454, omitting Illustrations (^), (h), (i), and (k) to that section ; Act X of 1875, 
B. 19 Act IV of 1877, s. 108. The last clause is now. 

The provisions of the former Acts as to the amount of punishment have been omitted, as they 
belong to substantive law and not to procedure. As pointe<l out by Mr. Mayne in his Commen- 
taries on the Indian Penal Code, 12th Edition, p. 43, s. 235, combined with s. 71 of the Penal Code, 
seems to reproduce the provisions of Act X of 1872. The omission of all references to punishment 
in the section itself and in the Illustrations which were contained in the repealed section (4Mj 
shows, that it is to be treated merely as containing rules for criminal pleading and procedure, and 
that the rules for assessment of punishment must be sought for in s. 71 of the Penal Code, as amend- 
ed by Act VIII of 1882, and in s. 35, ante. See Amp. v. Sakharam^ I. L. R. 10 Bom. 493, as to the 
effect of the amendment of s. 71 of the Penal Code. 

Section 71 of the Penal Code, as amended by s. 4 of Act VIII of 1882, which is to be read in 
connection with this section, is as follows : — 

“Where anything which is an offence is made up of parts, any of which parts is itself an 
offence, the offender shall not be punished with the punishment of more than one of his offences, 
unless it bo so expressly provided. 

“Where anything is an offence falling within two or more separate definitions of any law in 
force for the time being by which offences are defined or piinisheti, or where several ac^ts of which 
one or more than one would by itself or themselves constitute an offence, constitute, when combin- 
ed, a different offence, the offender shall not be punished with a more severe punishment than the 
Court which tries him could award for any one of such offences,” [Act VIII of 1882, s. 4.] 

Illustrations, 

(а) A gives Z fifty strokes with a stick. Here A may have committed the offence of voluntari- 
ly causing hurt to Z by the whole beating, and also by each of the blows which make up the whole 
beating. If A were liable to punishment for every blow, ho might be imprisoned for fifty years, 
one for e^cli blow. But he is liable only to one i)unishmcnt for the whole beating. 

(б) But if, while A is beating Z, Y interferes, and A intentionally strikes Y. Here, as the 
blow given to Y )s no part of the act whereby A voluntarily causes hurt to Z, A is liable to on© 
punishment for voluntarily causing hurt to Z and to another for the blow given to Y. 

Whore a person committed a ti^espass with the intention of committing mischief, thereby com- 
mitting criminal trespass and at the same time committed mischief. Turner, J., held, that he 
could not, under cl. iii of s. 454 of the Criminal Procedure Code, receive a punishment more severe 
than might have been awarded for either of such offences. — Kmp, v. Badh I. L. H. 2 All. 101. 

Under s. 454 of Act X of 1872 it was held, that the collective punishment awarded under ss. 147, 
148, and 324 of the Penal Code must not exceed that which may bo awarded for the graver offence. 
Bee Illustration {g) to this section . — In re Jubdar Kazi, I. L. K. 6 Cal. 71H ; [H. C.) 8 C. L. R. 390 : 
Beg. V. Tukya Bin Tainana, I. L. R. 1 Bom. 214. But see Enip. v. Sakharam, I. L. R. 10 Bom. 
493 ; Bmp. v. ^lohurrmn^ Puiij. Kec. 1888, p. 11 : Ernp. v. Wazir Jan^ I. L. R. 10 All. 58, p.*66. 
also Reg. v. Dod Basayay 11 Bom, H, C. R, 13. 

When a prisoner is tried on several heads of charge, the most convenient course with refer- 
ence to appeals is to enter up findings on all the counts ; though where the several heads of charge 
are all founded on one continuous transaction, punishment can only be awarded on one. — Mad. 
H. C. Pro., Uh July 1867; Weir, p. 43. 

In Madras, where a prisoner was tried, convicted, and punished under s. 369 of the Penal 
Code for the offence of abducting a child with intent dishonestly to take moveable property, it was 
held, that he could not also be punished for the theft of a part of the moveable property which he 
intended dishonestly to take through means of the abduction. The Court, Morgan, 0. J., and 
Holloway, J., made the following observations : — 

“ The immediate question is, whether a prisoner tried, convicted, and punished under s. 369 of 
abducting a child with intent dishonestly to take moveable property can also be punished for the 
theft of a part of the moveable property which he intended dishonestly to take through means of 
the abduction, 

“ Save for the new Code, this course would be illegal under the repeated decisions of this Court. 
Section 454 I (c) is the section by which this process is to be supported, if at all. If the words of 
this branch are taken in connection with those of s. 452, which precedes it, and of branches H and 
III, they do not so. Section 452 contains a rule of criminal pleading as to the necessity of a sepa- 
rate charge and a separate trial for each distinct offence. Then s. 45^1 (similarly to the English 
rule as to several embezzlements) modifies this rule as to offences of the same kind committed with 
a year. The pre-requisites of joinder are similarity of the offences and their falling within the time. 
Then, strangely enough, s. 41^ is quoted as the key to the similarity, and the result seems to be that 
they are similar when it is doubtful to which of them the provable facts in each may amount. It 
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can, wa suppose, scarcely be meant that the element of doubt is to be the governing point. It 
perhaps means that where, as in the Illustration, the criminative facts which constitute the offence 
are so nicely shaded that it is often doubtful primCi facie to which specific definition the facts are 
to be subsumed, there may be a joint trial. 

“A further modification of the rule of severance is introduced in s. 454 I. Where facts *so 
united as to form the same transaction ’ fulfil the requisites of the definitions of several offences, 
there may be one charge and one trial. 

Nothing is here said about the punishment, and we have still a mere rule of criminal pleading 
modifying the general rule. 

“ It is not until we come to the Illustrations that we find punishment imported, and, with the 
exception of (o) and (d), it may, perhaps, be said that the offences are all different in character. 
Those are mere transcripts of decided cases which seem inconsistent with the principles of others 
decided by the same Court ; (e) is perhaps reconcilable if the kidnapping was for a different pur- 
pose ; but if the kidnapping was for the purpose of subjecting to slavery, it will be impossible to 
reconcile it with other decisions and with the subsequent parts of this section, 

“ (6) embraces the case of three murders, and the legal principle is sound ; though, perhaps, the 
application in practice will be found difficult. 

“If we take the section there is, therefore, nothing to overrule the previous decisions; but 
undoubtedly the kidnapping Illustration is opposed to former decisions ; and, unless explain^ as 
above, is direct authority for the two sentences passed in the present case. 

“If, however, we are to import the Illustrations as a gloss upon I, and as explanatory of its 
meaning, we must perform the like operation upon III, and must, if possible* reconcile all the three 
parts of the section, 

“III says that where several facts aggregated form ono offence, and if severed constitute several, 
the offender may be charged with every offence committed, but the utmost punishment awardable 
is the extreme punishment for the concrete or for one of the separate offences. We presume that 
the Court may elect whether it will punish for the one or the other, but it may not punish for both. 

“ Now the words of the section do not meet the case. Kidnapping with intent to steal is not an 
offence formed by the union of kidnapping with stealing, but by the union of kidnapping with 
intent to do it, and the result on the mere words would be that the section contains no inhibition 
of two punishments. 

“ The Illustrations, however, show that the framers imagined that they had provided for the 
further case of the second offence being the substantive criminal act which was the aim of the inten- 
tion in the former, and therefore evidentiary matter of that intent. Thus (n) house-breaking with 
intent to commit adultery, and the commission of it, may not be separately punished. Still nearer 
to the present case is {p). The enticing away (it does not even say for the purpose of committing 
adultery) and adultery may not be separately punished. The measure of the punishment is here 
again the largest amount awardable for ono of the offences. 

“The section, therefore, with its Illustrations forbids two punishments for an offence so com- 
pounded that one substantive offence is the aim of the other, and evidentiary matter of the intent 
necessary to constitute that other. It is not narrowed to offences of a cognate character, for house- 
breaking and adultery have no more connexion than kidnapping and theft. We come to the 
conclusion, therefore, that, despite the inaptness of the words, there is nothing in these sections 
intended to alter the law ; that, unless the Illustrations are looked at, there is nothing to alter the 
principles upon which punishments were awarded before the Act passed ; and that when they arc all 
taken together, those attached to a branch which does introduce a limitation upon the power of 
punishment, must prevail over those attached to what is by itself a mere rule as to the joinder of 
charges. 

“ Read I and II together ; they come to this, you may join them ; but if, when joined, several 
make up one compound offence, you shall only punish for one. They shall bo considered to make 
up suoh a compound when one of them is the criminal result at which the other has arrived. You 
may then punish to the extent permissible for any one of them, but you shall not tack the punish- 
ments together.”—!?^ Noujan, 7 Mad. H. C.R. 375. It is to be obsei'ved tliat this case dealt with 
an Illustration to s. 454 of Act X of 1872 which has not been reproduced, 

. Although persons may be tried in the same trial under the first clause of this section for more 
than one offence arising out of the same transaction, e,g.. for rioting and causing hurt, it is not 
illegal to try them for the different offences separately (in re Amiruddin, I. L, R. 8 Cal. 481 : 
Emp. V. Earn Partab, I. L. R. 6 All. 121, per Straight, J., p. 122); but a member of an unlaw- 
ful assembly, some members of which have caused hurt, cannot lawfully he puriished for the offence 
of rioting as well as for the offenoe of causing hurt.— Einp. v. Earn Pariah, I. L. R. 6 All. 121 ; but 
see Emp, v. Dungar Singh, I. L. R. 7 All. In the former of the two last mentioned cases 
Straight, J., pointed out that, in case of riot where hurt or grievous hurt has been caused, it 
is convenient to try the offences of riot and grievous hurt together, as it often happens in the course 
of criminal trials that the evidence turns out inadequate to prove the most serious or more serious 
counts, but discloses sufficient to allow a conviction of a minor offence ; and if the accused’s plea to 
the count charging this has been taken at the outset of the proceedings, the trouble of alteration 
and amendment of the charge at a later stage is avoided. In dealing with the question of punish- 
ment, he said : ‘‘ It seems to me that the plain meaning of the law as provided in s. 4 of Act VIII 
of 1882 is, that if in the course of a transaction a person commits different offences inextricably 
mixed up with one another, and all graduating towards, essential to, and culminating in a single 
distinct offence, he is not to be punished separately upon conviction for each single and distinct 
offence and for any or each of such other offences as well. For example, a man holds up his fist to 
another in a threatening manner, then he strikes him a slight blow with a stick, and ends by stab- 
bing him with a knife. Technically he has committed an assault, has caused hurt and has caused 
grievous hurt, but no one would seriously contend that he should be punished separately for each 
of these offences. So, in the present case, the appellant was a member of an unlawful assembly, he 
participated in a riot, and in the course of such not grievous hurt was caused by persons other tnan 
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himself for which he was responsible in law as if his own hand had inflicted it, by reason of his 
being a member of an unlawful assembly of which they were also members. It was permissible to 
try and convict him for riot and for causing hurt or ^evous hurt, as the case might be, in respect 
of each person assaulted, subject of course to the limitation of s. 2.^ of the Criminal Procedure 
Code as to the number of charges joined ; but while ho might be punished for the riot or upon 
each of the charges of grievous hurt sopaiutely, I do not think that different sentences can be 
framed for the riot and in respect of one or each of such other charges as well. In my opinion the 
riot is a part of those other offences, the force or violence incident to their commission converting 
what would otherwise have been a mere unlawful assembly into a riot.”-— p. 124. 

In the case of Emp, v. Juhdar Kazi, I. L. R. 6 Oal. 718 : (S.O.) 8 0. L. R. 390, the Calcutta 
High Court (Mitteb and Maolean, JJ.) doubted whether separate sentences under ss. 147 and 324 
of the Indian Penal Code were legal, and they referred to lieg. v. Durzoo^ay 9 W. R. Cr. 33, in 
suppoH of their view ; but see Rag. v. Cdlla Chundy 7 W. R., Cr., 60 : Emp. v. Ram Adhithy I. L. R, 
2 All. 139 : Rag. v. Dina Sheiky 10 W. R. Or. 63 ; In re Nilrutton Slnghy 16 W. R. Or. 46. 

See ss. 34 and 36, supra y and the notes thereto. 

In the case of Emp. v. Dungar Singhy I. L. R. 7 All. 29, BROnnURST, J., dissenting from 
the opinion of Straight, J., in Emp. v. Ram Partaby I. L. R. 6 All. 121, held that, under tho 
first paragraph of s. 235, a person accused of rioting and of voluntarily causing grievous hurt may 
bo charged with and tried for each offence at one trial, and that under s. 35, supruy a separate sen- 
tence might be passed in respect of each — the offgnees of rioting, of voluntarily causing hurt, and 
of voluntarily causing grievous hurt, each of tho latter offences being committeil against a different 
person, being all distinct offences within tho meaning of the latter section. That case was follow- 
ed in Ja^r Khan v. Emp.y Punj. Rec., 1885, p. 71, and by Tottenham and Chose, JJ., in Loke - 
iiath Sircar v. Emp.y I. L. R. 11 Cal. 349. In the latter case A and B were charged with rioting, 
armed with deadly weapons, under s. 148 of the Penal Code, j^nd they wore also charged under 
8. 324, coupled with s. 149, wdth causing hurt by a dangerous weapon to X, and B was further 
charged under s. 324 with causing like hurt to Y, A being also charged under s. 324, coupled with 
s. 149, in respect of the hurt caused by B to Y. A and B were convicted on all charges, and 
separate sentences, to take effect in succession, were awarded in respect of each offence charged. 
The offences under s. 234 were committed during the riot. It was hold that the several acts with 
regard to which the prisoners were charged did not fall within tho provisions of s. 71 of the Indian 
Penal Code, inasmuch as it was not found that the causing of the hurt was tho force or violence 
which alone constituted the rioting, and that, consequently, under s. 235, posty the several sentences 
passed were strictly legal. See Rag. v. Durzoollay 9 W. R. Or. 33 : Quean v. Dina Shaikhy 10 W. R. 
Or. 63 : Quean v. Shahabut Shaikhy 13 W. R. Cr. 42 ; and Ernp. v. Juhdar Kazi. I. L. R. 6 rJal* 
718 : (S. C.) 8 0. L. R. 3^. See also Emp. v. Pershady I. L. R. 7 All, 414 (F. B.). 

In consequence of this difference of opinions expressed by Straight, J., in the case’ of Emn 
V. Ram Partaby I, L. R. 6 All. 121, and by Brodhubst, J., in Emp. v. Dungar Singh I. L. R 7 
All, 29, and Emp. v. Pershady I. L. R. 7 All. 414, tho matter of difference was referred* to* a 
Full Bench in Emp. v. Ram Sarupy I. L. R. 7 All. 759, but it was unnecessary for tho purposes 
oi that case to decide upon the conflict. See In re Chandra Kant BhattacharjeSy I. L. R 12 
Cal. 495. The case of Emp. v. Ram Partaby I, L. R, 6 All. 121, was dissented from in Emi). v. 
Bisheshary I. L. R. 9 All. 645, and the Court approved of Emp. v. Dungar Singh, 1. L. R. 7 All 29 * 
Eiup. V. Ram Sarup, I. L. R. 7 All. 757 ; Emp, v. Pershad, I. L. U. 7 All. 414 : and In re Chcivuiv^n 
Kant Bhattacharjee, I. L, R. 12 Cal. 495. 

Under ss. 35 and 235 of the Code a Magistrate may legally pass a sopamto sentence of two vears* 
rigorous imprisonment and fine under each of tho ss. 379 or 380, and 454 of the Penal Code for 
house-breaking in order to the commission of theft, and theft, the two sentences forming part of the 
same transaction and being tried together. But a Sessions Judge trying such a case under ss 379 
or 380, and s. 454 would under no circumstances be justified in passing a sentence of 10 years’ im*Dri8 
onment under the latter part of s. 454 and of four years under s. 380. The latter portions of ss^454 
and 457 were framed to include the cases of house-trespassers and house-broakei’s who not onlv 
intended to commit but had actually committed theft.— v. Zor Singh, I. L, R. 10 All 146 ^ 

Where more than one offence is proved in respect of which tho accused has been chaiged and 
tried a conviction for each such offence must follow, and subject to the provisions of s 71 of the 
Penal Code a separate sentence must be passed in respect of each such conviction.— v. Waz^ 
Jan, I. L. R. 10 Bom. 58. 

It must be borne in mind that no Magistrate is entitled to split up an offence into its comno. 
nent parts for tho purpose of giving himself jurisdiction or for the purpose of giving himself snVnl 
mary jurisdiction. Thus, a Magistrate, when he has before him a pei’son charged with having been 
armed with a deadly weapon, while a member of an unlawful assembly, is not at liberty to disrec^ 
that part of the charge which charges the prisoner with having been armed with a deadly weSr 
and so to give himself jurisdiction to try the case summarily and then by inflicting senten^ 
imprisonment not exceeding three months to deprive.the prisoner of his right of appeal.— 

V. Abdool Kurim, I. L. R. 4 Cal. 18. ^ 

236 . If a single act or series of acts is of such a nature that it is doubt- 
Where It Is doubtful f^ which of several offences tho facts which can be 
what offence has been proved will constitute, the accused may be charged 
committed. having committed all or any of such offences, and 

any number of such charges may be tried at once ; or ho may be charged in the 
alternative with having committed some one of the said offences. 
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Illustration, 

A is accused of an act which may amount to theft, or receiving stolen property, or criminal 
breach of trust or cheating. He may be charged with theft, receiving stolen property, criminal 
breach of trust and cheating, or he may be charged with having committed theft, or receiving stolen 
property, or criminal breach of trust or cheating. 

See Act X of 1872, s. 455 ; Act X of 1875, s. 20 ; Act IV of 1877, s. 108. 

This section applies to cases in which, not the facts are doubtful, but the application of the law 
to the facts is doubtful. See Khan Muhammed^ Punj. Rec., 1887, p. 19. Judgment in the alterna- 
tive cannot be passed in cases in which it is doubtful whether the accused person is guilty of any 
one of the several offences charged, but where it is doubtful of which of those offences he is guilty. 
— Queen v. Jarnurha^ 7 N.-W. P. 137. 

The offences mentioned in the section are not in fact offences of the same kind, but offences 
of different kind arising out of a “ single act or sot of acts,” and must have been committed at one 
and the same time. — Manu Miya v. Emp.^ I. L. R. 9 Cal. 371 : (S. C.) 11 0. L. R. 522. Where 
three persons were charged, two of them with culpable homicide not amounting to murder of A, and 
the third with abetment of that offence the Sessions Judge added a charge against all the accused of 
causing hurt to 0. It was held that the Judge had no power to add the charge, and that the irregu- 
larity was not covered by ss. 236 and 237. — Emp, v, Kharga^ I. L. R. 8 All. 665. 

Alternative Charge,— In Reg, v. Mahomed Hoomayoon Shaw, 13 B. L. R. 324, where a person was 
convicted of giving false evidence upon an alternative charge in the form given in Schod. Ill of 
Act X of 1872, the majority of the Full Bench (Jackson and Phear, JJ., dissenting) held that the 
conviction was good notwithstanding that the jury had not distinctly found which of the two 
statements was false. Jackson, J., was of opinion that such a charge was bad, and further, that 
an alternative finding upon such a charge was invalid, while Phear, J., considered that although a 
person might be lawfully tried upon such a charge, the jury or the Court must, for a conviction, 
find specifically which branch of the alternative was true. 

Under the present Code it has been held, that a conviction upon an alternative charge in the form 
provided by Sched. V, XXVIII-// (4), post, of giving false evidence, such evidence consisting of 
contradictory statements contained in on« deposition while the accused was under cross-examina- 
tion and re-examination as a witness in a judicial pro(;eeding, was good, although there was no find- 
ing as to which of the contradictoiw statements was false : Habibullah v. Emp,, I. L. R. 10 Cal. 
937, per Wilson and Tottenham, JJ. (Norris, J., dissenting). So in Emp, v. Ghulel, I. L. R. 

7 AJl. 44, overruling Emp, v. Niaz, I. L. R. 5 All. 17, a conviction was held to be good where ‘ 
the contradictory statements upon oath were made at different times, and it was not shown which 
was false.— See Sohan Singh, Punj. Rec., 1888, p. 56 ; ffarnam Sing v. Emp., Punj. Rec., 1890, p. 90. 

Where perjury is assigned upon a distinct allegation, the evidence of its falsity must be regu- 
larly taken in the case in which it is tried. If the whole proof consists of tw o conflicting statements, 
an alternative charge and finding are the regular course.— ilfad. H, C, Pro,, SOth November 1874 : 
Weir, p. 5; Pro,, 4 Mad, H, C, R. 1874 ; Weir, pp. 4, 5. 

Section 72 of the Penal Code declares that in all cases in which judgment is given that a per- 
son is guilty of one of several offences specified in the judgment, but that it is doubtful of which 
of these offences he is guilty, the offender shall bo punished for the offence for which the lowest 
punishment is provided, if the same punishment is not provided for all. 

In charges founded upon supposed contradictory statements, every presumption in favour of the 
possible reconciliation of the statements must be made.-- Emp. v. Ramji Sajaharao, I. L. R. 
J() Bom. 124 ; Emp. v. Qhulet, I. L. R. 7 All. 44. In the case of Emp. v. Ramji Sajaharao, I. L. R. 
10 Bom. 124, the accused was charged in the alternative, by the trying Magistrate as follows : — 

“ That you, on or about the 13th day of October 1882, at Nandarpada, stated that you had seen 
V and M carrying toakwood from Gohe Forest, to Narayan Ram Chandra, l^nge Forest Officer ; 
and on 14th February 1885, you stated on oath before the first class Magistrate at Pen, at the trial 
of these persons, that you did not see where they had brought the wood from, and thereby com- 
mitted an offence punishable under s. 182 or s. 193 of the Indian Penal Code.” At the trial the 
accused asserted the truth of the former of these two statements, and denied having made the other. 
The Magistrate was unable to find which of them was false, and convicted the accused, in the alter- 
native, either under s. 182 or b, 193 of the Indian Penal Code. The Court held, that the charge 
was bad in law, being an alternative charge in a form forbidden by s. 233 of the Criminal Proce- 
dure Code, which directs that, for every distinct offence of which any person is charged, there shall 
be a separate charge. It was also held, that the accused could not be tried upon a charge framed 
in the alternative as in the form given in Sched. V, XXVIII (4) of the Criminal Procedure Code, 
as, upon the facts alleged ; there w^as no way of charging him with one distinct offence on the 
ground of self-contradiction. He could not successfully be charged under s. 193 of the Penal Code, 
on contradictory statements, because he only made one deposition, in which there wore no discre- 
pancies ; and, similarly, he could not be charged under s. 182 of the Penal Code, for he only once 
gave information to a public servant. 

For form of alternative charge under s. 193 of the Penal Code, see Sched. V, XXVIII-// (4). 

The words “without a charge ” in this section properly apply not only to a case in which there 
IS no charge at all, but also to a case in which there is no charge of such offence as the Sessions 
Judge, or Clerk of the Crown may think the prisoner ought to be tried for,— Emp. v. Appa Sab- 
hana Mendre, I. L. R. 8 Bom. 200. In that case A wns tried at the Criminal Session of the High 
Court on a charge (1) of murder, (2) of abetting B to commit such murder. The jury having con- 
sidered their verdict were asked by the Clerk of the Crown if they were agreed. The foreman re- 
plied that they wore, and that their verdict was “ guilty ; ” and when further asked, he said, “ guilty of 
abetment, abetment generally.” On the application of counsel for the prosecution, a charge was then 
added of “ abetmeut of murder committed by some person or persons unknown.” The additional 
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charge was then read aloud to the jury, but was not specially explained to the [prisoner, nor was 
he called upon to plead to it. Counsel for the prisoner was asked by the Jud^ if he desired to 
have a new trial on ‘the charge as amended, but he declined. The three charges {{.€», the two 
original charges and the additional charge) were then read to the jury, who, after deliberation, 
returned a verdict of “not guilty ” on charges Nos. 1 and 2 and of “ guilty” in the charge added, 
viz»f of abetment of murder by some person or persons unknown. On the application of counsel 
for the prisoner, the following points were reserved : (1) Whether, under the circumstances, the 
Court had power to add a new charge ; (2) whether the verdict returned on the new charge was 
valid, the prisoner not having been called upon to plead to it. It was held (Scott, J., dissenting) 
that the Judge was wrong in framing a new charge in addition to the original charges, but that 
the error was one of form, not of substance, and therefore, under s. 537, post, the Ceurt refused 
to interfere with the conviction. The Court also considered that, having regard to the provisions 
of 88. 228, 229, and 2^, the charges of abetment of murder by B might have been changed into one 
of abetment of murder generally. It was held further, that, in any case, the conviction was good 
under ss. 236 and 237. It was doubtful whether the evidence would establish the offence of murder, 
abetment of murder by B, or abetment of murder by some one unknown. Even if there hod been 
no charge properly framed, the Judge might, under s. 237, have accepted the verdict returned by 
the jury and entered it in the record. The fact that the Judge framed a charge which ex-hypoihesi, 
was beyond his authority and accepted a verdict on that charge did not affect the legality of the 
conviction. The omission to read and explain the charge to the prisoner did not, under the 
circumstances, prejudice the prisoner, and was therefore immaterial. 

In Heg, v. Uovind Babli Raul, 11 Bom. H.C.R. 278, which was a case under the Act of 1872, 
decided by West and Nanabhai, JJ., the Sessions Judge had substituted a charge of abetment 
of murder for a charge of murder, and it was assumed it could be done. 

The power to alter a charge ought to be exercised with caution. — Reg, v. Oovindas ffaridas, 
6 Boro. H. C. R. Cr. 76. 


237 . If, in the cases mentioned in section 236, the accused is charged 

with one offence, and it appears in evidence that he 


committed a different offence for which ho might have 


‘When a person Is 

charged with one of- ^ ^ ^ 

fence, he can be con- been charged under the provisions of that section, he 

vlcted of another. convicted of the offence which ho is shown to 

have committed, although he was not charged with it. 

Illustration. 


A is charged with theft. It appears that he committed the offence of criminal breach of trust, 
or that of receiving stolen goods. He may be convicted of criminal breach of trust, or receiving 
stolen goods (as the case may be), though he was not charged with such offence. 


Where a person was charged by an Assistant Sessions Judge with (1) attempting to commit 
criminal breach of trust as a public servant, (2) framing as a public servant an in(Jorrect document 
to cause an injury, (3) framing as such public servant an incorrect document to save a person from 
punishment, and was acquitted on the ground that 4ie was not a public servant, though the Judge 
found that he had fi'amed the document with a fraudulent intent, it was held that the Judge ought 
to have convicted him of attempting to cheat under ss. 455 and 456 of; Act X of 1872 ; and, as the 
facts which he would have had to meet on that charge were the same as he had to meet on the 
charge of criminal breach of trust, allowed the objection urged at the hearing, though not distinctly 
taken in this appeal by the Government, and ordered a re-trial of the accused. — Reg, v. Ramajirav 
Jivhajira, 12 Bom. H. C. R. 1 ; See Etnj). v. Appa H^abhana Mendre, I. L. R. 8 Bom. 200, 

See note to preceding section. 

238 . When a person is charged with an offence consisting of several 

particulars, a combination of some only of which con- 
stitutes a complete minor offence, and such combination 
is proved, hut the remaining particulars are not proved, 
he may be convicted of the minor offence, though he is 

When a person is charged with an offence and facts arc proved which reduce 
it to a minor offence, he may be convicted of the minor offence, although he is 
not charged with it. 

Nothing in this section shall be deemed to authorize a conviction of any 
offence referred to in section 198 or section 199, when no complaint has been 
made as required by that section. 

Illustrations, 

[a) A is charged, under s. 407 of the Indian Penal Code, with criminal breach of trust in res- 
pect of property entrusted to him as a carrier. It appears that he did commit criminal breach of 
trust under s. 406 in respect of the property, but that it was not entrusted to him as a carrier. He 
may be convicted of criminal breach of trust under s. 406. 


offence proved 
included in 
charged. 

not charged with it. 
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(6) A is Charged under s. 326 of the Indian Penal Code with causing grievous hurt. He proves 
that he acted on grave and sudden provocation. He may be convicted under s. 336 of that Code. 

The last two clauses of the section and Illustration (6), which is founded upon the case of Queen 
v. Lukhenarain A goori^ 23 W. R. Or. 61, are new. ^ 

Section 198 deals with prosecutions for criminal breach of contract, defamation, and offences 
against marriage. Section 199 deals with prosecutions for adultery and enticing married women. 

With reference to the observations of West, J., in Reg, v. Chand Nur, 11 Bom. 241 (<iaoted 
below), on the corresponding section of Act X of 1872, this section has been confined to offenc®® 9®*'" 
sisting of several particulars, a combination of some only of which constitutes a complete minor 
offence. In that case the Bombay High Court annulled a conviction and sentence for abetm®.*^* oi 
murder, where the accused was charged with murder. West, J., said “ Section 457 appU®® 
cases in which the charge is of an offence which consists of several particulars, a corabinati^^ 
some only of which constitutes a complete minor offence. The graver charge in such a case gives 
the accused notice of all the circumstances going to constitute the minor of which he may be 
victed. The latter is arrived at by a more subtraction from the foimaer. But this is not the case 
where the circumstances embodied in the major charge do not necessarily and according to the 
nition of the offence imputed by that charge constitute the minor offence also. The principle 
longer applies, because notice of the fonner does not necessanly involve notice of all that constitutes 
the latter. The section is not intended to apply to a collateral offence. It is not open to a Court 
to find a man guilty of the abetment of an offence on a charge of the offence itself. When a man 
is accused of murder, he may not be conscious that he will nave to meet an imputation of collateral 
circumstances constituting abetment of it, which may ho quite distinct from the circumstances 
constituting the murder itself. When, therefore, the Sessions Judge says that s. 457 warrants his 
convicting the accused of the abetment of murder on the original charge of murder itself without 
amendment, he departs from the intention of that section. For, although, under special circum 
stances, abetment is to be deemed equivalent to the principal offence, yet it is plain that a charge 
of the latter simply as such gives no intimation of a trial to be held on the former.” 

This section also enables a verdict to be given on some of the facts which are a component part 
of the original charge, provided that those parts constitute a minor offence. — Govt, of Bengal v, 
Mahaddi, I. L. R. 5 Cal. 871 : (S. C.) 6 O. L. R. 349. See remarks of Sargent, C. J., in Emp, 
V, Appa Sabhana Mendre, I. L. R. 8 Bora. 200. In the former case the accused were charged under 
B, 149, coupled with s. 325 of the Penal Code, with, while being members of an unlawful assembly, 
committing grievous hurt. The jury disbelieved the evidence as to the unlawful assembly, but un- 
animously found two of the accused guilty of grievous hurt, and it was held that the verdict was 
legally sustainable, although that offence did not form the subject of a separate charge. See Emp, 
v. Harai Mirdha^ I. L, R. 3 Cal. 189. 

The offence of house-trespass, as described in s. 452 of the Penal Code, cannot be said to be any 
Wirt of the charge either of dacoity or of riot. Accordingly, where a prisoner was charged with the 
latter offences, it was held that a conviction for house-trespass was bad whore the charge of that 
offence had not been read out and explained to him and he was not called on to plead to it,— Queeit, 
V. Salamut Ali^ 23 W. II. Cr. 59. 

Where a dacoity was committed at Velanpor, a village in the territory of the Gaya Kevad, and 
a part of the stolen property was found in British territory, where it had been concealed, it was 
held that a conviction of dacoity could not be sustained, that being a substantive offence completed 
as soon as perpetrated at Velanpor, although had Velanpor been in British territory, the subsequent 
acts in the process of taking away the property might in the legal senpe have coalesced with the first 
and principal one, so as to give jurisdiction under s. 67 of Act X of 1872 (s. 181 of this Code) in each 
district in which the property was conveyed.— v. Lakhya Oovindy I. L. R. 1 Bom. 50. In that 
case the accused were convicted of dacoity, but the conviction w^as, on the facts stated, altered to 
one of retaining stolen property known to have been obtained by dacoity. See Penal Code^ s, 412. 

Framing of Separate Minor Charges. — The High Court at Calcutta considered that, under the 
provisions of s. 457 of the Criminal Procedure Code of 1872, it was unnecessary to frame separate 
charges in respect of minor offences of the same class included in an offence of a graver character 
with which an accused person w^as charged.— C^a^. H, C, C, O.. No, 9 of ^hth August 1878 ; Wilkins, 
p. 112, 

239 . When more persons than one are acciisod of tlie same offence, or of 
What persons may be different offences committed in the same transaction, or 
bharfired jointly. when one person is accused of committing any offence, 

and another of abetment of, or attempt to commit, such offence, they may bo 
charged and tried together or separately as the Court thinks fit ; and the provi- 
sions contained in the former part of this Chapter shall apply to all such charges. 

Illustrations. 

(a) A and B are accused of the same murder. A and B may be charged and tried together 
for the murder. 

(5) A and B are accuse<l of a robbery, in the course of which A commits a murder with which 
B has nothing to do. A and B may bo tried together on a charge, charging both of them with the 
robbery, and A alone with the murder. 

(c) A and B are both charged with a theft, and B is charged with two other thefts committed 
by him in the course of the same transaction. A and B may bo both tried together on a charge, 
charging both with the one theft and B alone with the two other thefts. 

Where an order was passed under s. 107 of the Code requiring more persons than one to 
show cause why they should not severally furnish security for keeping the peace it was held by 
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Mahmood J,, that the provisions of s. 239, imd with s. 117, were applicable, subject to such modi- 
fications as the latter section indicates, and to such procedure as the exigencies of each individual 
case might render advisable in the interests of justice, and that a joint inquiry in the case of such 
persons was not ipso facto i\\eg9X,—'Emp* v. Abdul Kadir, I. L. R. 9 All. 452. 

Persons required to show cause why they should not give security to keep the peace are not, 
{apparently, accused persons, nor are they charged with an offence. — See Buroda Kant Boy v. 
Korimuddiy 4 C. L. R. 454. 

In prosecutions for giving false evidence under s. 193 of the Penal Code, the case of each person 
acousod should be separately inquired into, and, if committed for trial, tried separately. — Jwp. v. 
Kureemy 11 W. R. Cr. 16 : Bagga Singhy Punj. Rec., 1888, p. 100. It is wholly erroneous to include 
them in one joint trial. — Emp» v. Niaz Aliy I. L. R. 5 All. 17. Similarly, it was laid down by the 
Calcutta High Court that two or more persons committing acta of periury on different occasions 
ought not to be tried on one charge.— Cai. H. C, Cr, L,y 20<5At July 1885 : 2 W. R. Or. 2, 

In the case of Nathu Sheik v. Emp,, I. L. R. 10 Cal. 405, four persons were accused of having 
given false evidence in the same proceeding, and the Sessions Judge, while professing to tty each 
accused person separately, heard the evidence of the witnesses only once. The High Court held that 
this was substantially trying the four prisoners together, and was an improper mode of procedure. 

In the case of Pulesanki Reddi v. Queeuy I. L. R. 5 Mad. 20, the convictions of 14 persons, 
who were charged together with distinct offences (committing nuisances) under ss. 290 and 291 of 
the Indian Penal Code, were set aside. — See Einp, v. Kuttiy I. L. R. 11 Mad. 441. 

The trials of the respective members, of two opposing factions in a riot ought to be kept ep- 
tirelv distinct. — Hossein Buksh v. Emp,y I. L. R. 6 Cal. 96 : (S. C.) 6 C. L. R. 521 : Emp. v. LochaUy 
Weelcly Notes, 1881, p. 28 : see Emp, v. Abdul Kadir, I. L. R. 9 All. 462. The members of each 
faction should be tried separately. It is wrong to commit the members of both parties for trial to- 
gether upon joint charges, as if they had had one common object, — Queen v. Sheikh BazUy 8 W. R. 
Or. 47 : (S. C.) 4 Wym. Cr. Rul. (h\ B.) 13 : Queen v. l)urzoollay9 W, R. Cr. 33 : but in the case of 
Bachu Mullah v. Sia Bamy I. L. R. 14 Cal. 358, it was held that under the circumstances of the 
particular case, the irregularity was cured by s. 537. 

Upon trial of A for murder, and B for abetment thereof, a confession by A implicating B 
cannot be taken into consideration against B. — Badi v. Emp,y I. L. R. 7 Mad, 579. But see Beg, v. 
Oovind Babli Rauly 11 Bom. H. C. R. 278, where, after the trial had commenced, the charge against 
the first prisoner, who had made a confession, was altered from that of murder to abetment of 
murder, and his confession was used, under s. 30 of the Evidence Act, [see amendment of this section 
by Act III of 1891, s. 4], against his co-prisoner, who was charged throughout with abetment of 
murder only. 

A conviction of a person who is tried jointly with other persons for the same offence cannot 
proceed merely upon the uncorroborated confession of one of such other persons. — Efnp, v. Dosa 
Jivtty I. L. R. 10 Bom. 231 : Emp. v. Aehootoeh Chuckerlmttyy I. L. R. 4 Oal. (F. B.) 483 ; (S. C.) 3 
O. L. R. 270 : — See Mad. H, C. Pro.y 12th November 1866; Weiry p. 8. 

Where two prisoners are tried together for different offences committed in the same transaction, 
it is improper and illegal to examine one prisoner as a witness against the other. — In the matter 
of David y 5 O. L. R. 574. 

Where several persons were charged together with offences under ss. 148, 302, 324, and 326 read 
with s. 149 of the Penal Code, and tlie Sessions Judge, when about to examine the prisoners, re- 
quired all but the prisoner under examination to withdraw from the Court, until his turn for exami- 
nation came rouna, and convicted each prisoner chiefly upon what was said by his co-prisoners 
during his absence h*om Court, it w^s held that the evidence so given was inadmissible. — Emp. v. 
Chandra Nath SirkaVy I. L. R. 7 Cal. 65 : (S.O.) 8 C. L. R. 352. See also In re Chakowri Daily 
13 C. L. R. 275. A course similar to that in the case of Emp, v. Chandra Nath Sirkary I. L, R. 
7 Cal. ^ : (S. C.) 8 C. L. R. 352, was pursued in the case of Emp. v. Lakshman Balay I. L. R. 
6 Bom. 124, and the Bombay High Court, following tho decision of the Calcutta High Court, also 
condemned the practice. 


Withdrawal of re- 
malninff ^charges on con- 
viction on one of several 
4$harfires, 


240 . When more charges than one are made against the same person 

and when a conviction has been had on one or more of 
them, the' complainant, or the officer conducting the 
prosecution, may, with the consent of the Court, with- 
draw the remaining charge or charges, or the Court of 
its own accord may stay the inquiry into, or trial of, such charge or charges. 
Such withdrawal shall have the effect of an acquittal on such charge or charges, 
unless the conviction be set aside, in which case the said Court (subject to the 
order of the Court setting aside the conviction) may proceed with the inquiry 
into or trial of the charge or charges so withdrawn. 


Section 494, infray provides that any public prosecutor may, with the consent of the Court, in 
cases tried by jury before the return of the verdict, and in other cases before the judgment is pro- 
nounced, withdraw from the prosecution of any person, and upon such withdrawal, if it is made 
before a charge has been framed, the accused shall bo discharge ; if it is made after a charge has 
been framed, or when under this Code no charge is required, he shall be acquitted. See Amir 

Chandy Punj. Rec., 1889, p. 79. . . -u «s ^ 

The “ omcer conducting tho prosecution ” may, where he has had permission, be an oflacer of 

Police.— /8. 495, poeU 
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CHAPTER XX. 

Of the Trial op Summons-cases by Magistrates. 


Procedure In sum- 
mons-cases. 


241 . The following procedure shall be ob- 
served by Magistrates in the trial of summons-cases. 


A summons-case is a case relating to an offence not punishable with death, transportation, or 
imprisonment for a term exceeding six months. — S. 4 (<), aupra. 

Evidence of Witnesses who appear to be giving False Evidence to be recorded at length in the 
Vernacular, — Wlien, during the investigation of a complaint under Chap. XX of the Code of Cri- 
minal Procedure, it may appear to the Magistrate that a witness U giving false evidence, so that 
criminal proceedings against such witness are likely to bo necessary, the Magistrate will exercise 
a sound discretion in taking down, under s. 359, at least the evidence to this particular witness 
at length in the manner prescribed in ss. 350, 357, and 360 of Act X of 18^2.— E, C, C, 0, 
No, 4 of 30th March 1864 ; Wilkins, p. 112. 


In the investigation of a complaint which forms the subject of two distinct charges arising out 
of the same transaction, one of which is a summons, and the other a warrant-case, the procedure 
should be that for warrant-cases.— Koonwar v. Lata Tamoli Raut, I. L. R. 11 Cal. 91, 


242 . When the accused appears or is brought before the Magistrate, 

the particulars of the offence of which ho is accused 
tio^to^be stat^^d shall he stated to him, and he shall be asked if he has 

any cause to show why he should not be convicted ; but 
it shall not be necessary to frame a formal charge. 


Personal attendance of an accused person may be excused by the Magistrate under S. 205, 
supra. See note to that section. 

It should bo clearly stated to the accused that he is about to bo put ou his trial, and what is 
the nature of the offence with which he is charged. — Jn re Acharjee Lull, 3 0. L. R. 87. 


243 . 


If the accused admits that ho has committed the offence of which 


Conviction on admis- 
sion of truth of accusa- 
tion. 


he is accused, his admission shall bo recorded as nearly 
as possible in the words used by him ; and if ho shows 
no sufficient cause why he should not be convicted, the 
Magistrate shall convict him accordingly. 


Where a written defence is tendered in a case tried under this Chapter, the Magistrate is not 
bound to take down the defemie of the accused by personally examining him. — JJila MutiAid v. 
Kally Shaha, 16 W. R. Cr. 63 : IShib Ram, Punj. Roc., 1890, p. 3. 


244 . If the accused does not make such admission, the Magistrate shall 

proceed to hear the complainant (if any), and take all 

Procedure when no evidence as may he produced in supi)ort of the 

such admission Is made. i i a i ^ n i i i n 

prosecution, and also to hear the accused and take all 
such evidence as he produces in his defence. 

The Magistrate may, if he thinks fit on the application of the complainant 
or accused, issue process to compel the attendance of any witness or the produc- 
tion of any document or other thing. 

The Magistrate may, before summoning any witness on such application, 
require that his reasonable expenses, incurred in attending for the purposes of 
the trial, be deposited in Court. 


The first; paragraph corresponds with Act X of 1872, s. 207 ( see also Act IV of 1877, s. 121 ), and 
the last two paragraphs, with Act X of 1872, s. 361, and Act IV of 1877, s. 142. 

Section 355, infra, provides that in summons-cases, tried by a Magistrate other than a Pre- 
sidency Magistrate, the Magistrate shall make a memorandum of the substance of the evidence 
of each witness as the examination "of the witness proceeds, such memorandum to be written and 
signed by the Magistrate with his own hand and to form part of the record. 

The record to be made in Presidency Magistrates’ Courts is provided for by s. 362, infra, 

A Magistrate is bound to examine all the witnesses whom an accused person may profluce for 
his defence. — Ameer Chand Nohatta, Petitioner, 13 W. R. Cr. 63. And a conviction by a Magistrate 
who has refused to examine a witness formally tendered on behalf of the accused is absolutely 
illegal. — Queen v. Mahinui Chandra Chuckerbutty, 4 B. L. R. Appx. 77. 
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Though this section imposes on the parties the duty of producing thoir evidence in sunimons- 
ca.ses, the Court should, though not bound to do so by law, before convicting an accused person in 
such a case, take the precaution to ascertain from him whether he his evidence to produce in his 
defence, and, if he says that he has, but his witnesses are not present in Court, should consider 
whether he should be allowed a further opportunity of bringing or summoning through tho Court 
his witnesses. — Emp, x. Jeimn Singh^ Punj. Rec., 1884, p. 9. 

Duty of Prosecution , — It is the primil facie duty of tho prosecution to call all the persons who 
are shown to bo connected with the transactions connected with the prosecution, and who from 
snch connection must be able to give material evidence. If such witnesses are not called without 
sutticient reason being shown, the Court may properly draw an inference adverse to tho prosecu- 
tion, and the only thing that can relievo the prosecution from calling such witnes.ses is the reason- 
able lielief that, if called, they would not speatk the truth . — In re Dhunnoo Kazi^ I L. R. 8 Cal. 
12 L : Emp. v. Stanton, I. L. R. 14 All. 521 : Emp, v. Kali Prosonno, I, L. R. 14 Cal. 245 ; see 
Emp. V Havkhandi, I. L. R. 15 All. G. It must bo borne in mind that no corresponding in- 
ference can be drawn against the accused . — In re Dhunnoo Kazi, I. L. R. 8 Cal. 121. Hee Emp, v. 
Tulla, I. L. R. 7 All. 904. 

All persons who are alleged or known to have knowledge of the facts ought to be brongbt 
before the Court and examined. — Emp, v. Ram Sahai Lull, I. L. R. 10 Cal. 1070. See note to 
s. 492, post, 

Court-Fees . — Where a complainant is required to pay fees or expenses for summoning witnesses 
under this section and fails to do so, the Magistrate must deal with tho case on the eviikmce before 
him, and is not justified in dismissing the complaint under s. 247, infra. — In re Korapulu v. 
Monappa, I. L. R. 5 Mad. 100. 

In non- cognizable cases, applications or petitions containing a complaint or charge of any 
offence are cliargeablo with a fee of 8 as. [Court- Fees Act, VII of 1870, Sclied. II ( i ) (/>)]. Under 
s, 18 of the Act, where the application is made verbally and the examination of the (xmiplainant is 
reduced to writing, a like fu'c must be paid. Section 81 provides that, on conviction of the accused 
person, tho Court shall, in addition to the penalty imposeil upon him, ordm- him to repay to the 
ccmplaiiiaiit the fee paiil in tho petition or application, or in the examination of the complainant, 
&c., aud also the fee.s paid by coiuplaiiiaut for serving processes. Fees so ordered to be repaid nro 
to bo recovered as if tJiey were fliuis. 


Acquittal. 


245 . If the upon taking the ovidonee reforrcnl to in sotdion 

244 and such fiirfhor evidcnco (if any) as lio may, of 
Ins own motion, cause to he ])rodiiced, and (if he thinks 
fit) examining the accused, finds the accused not guilty, he shall record an order 
of actpiittal. 

If lie finds tlie accused guilty, ho shall pass senteneo 
upon him according to law. 


Sentence. 


For form of warrant of commitment on a sentence of imprisonment or fine if passed by a 
Magistrate, see Sched. V, No. 29. 

Subordinate Magistrates should submit to the District Magistrate a calendar of every case 
in which conviction takes place within twenty-four hours from sentence being passed. Such a 
course of proceflnro enables the District Magistrate at once to take measures towards rectifying 
injury done by an illegal sentence. — Rom. H, C. Cir. 43. 

A Court is bound to pass some aontonce if it records a verdict of guilty, though the sentence 
may be only nominal {I\Iad. H. C. Pro., V2th A ugu.^t 18G9 ; Weir, p. 37) ; but a Judge in ti ials by jury 
is not warranted in passing a merely nonii al sentence, bccau.se he cannot concur in a jnr.\’s verdict 
of guilty. In doinir so, he would usurp the hinctiona of a jury. He is bound to ]>aHs a sentence ade- 
quate to the offence found by the jury to have been comiiiittcd. — Mad, U. C, Pro,, ^th Nocemher 
18GG ; Weir, p. 37. 

A complaint may bo both frivolous and false. The award of compensation for making a 
frivolous complaint docs not preclude the Magistrate who makes it fiom subsequently sanctioning 
a prosecution for making a false complaint. — Maxl.H. C. Pro.,V2th November Wei?', p 5. Ho 

may make an order directing the comjilainaut to make amends to the accused, not withstanding 
that the complainant is to take his trial for perjury.- Reg. v. Roopu?i Rae, 15 W. R. Cr. 9: 
(S. C.) 6 P>. L. R. 296. 

The following rules as to military offenders are in force in Bombay ard the Punjab When 
any person serving under th • Government of Bombay, in tho Military Department, is convicted in 
a Criminal Court, such Court shall inform the officer commanding the regiment or corps to which 
the convict belongs.— Gazette, 1879, pp. 471, 475. 

In every case in which a military officer or a soldier is sentenced by a Criminal Court fo a fine 
of Rs. 200 or upwards, or to imprisonment otherwise than in default of paying a fine not amounting 
to Rs. 200, the Court shall send a copy of its final order pt'oprio rnotu to tho immediate superior of 
the person convicted. Whenever a soldier is committed to jail, whelluir for trial or under sentence, 
his inililary rank should always be stated in the warrant of commitment in order that due notice 
may be given to the military authorities of the day and hour on which the imprisonment of such 

person will expire as required by the 3.3rd section of the Mutiny Act.— ASVn//^/t, p. 148. 

Copies of Convictions a?ui Sentences of Persons in the Military Depart 7nent.— JxidicmX (^oramis- 
sioners, Sessions Judges, and Magi.strates must forward to the Military Department of the Govern- 
ment of India a copy of tho conviction and sentence in all cases in which persons serving under the 

H, C OR r 12 
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Government of India, in that department are eo&ticted in a Criminal Court.— GaZ. H, C, C, 0.« 
nth July 1871 ; Wilkins ^ p. 139< 

As to convictione of other Government servants, see Notification, Government of India, 7tb 
August 1868. 

Where an accused has been acquitted after the whole of the evidence for the prosecution in the 
case has been recorded, compensation may be awarded under s. 560, post, — Mona Sheikh v. Ishan 
BardhaUf I. L. R. 6 Cal. 681 : Emp, v. Panda Valad OopalUj I. L. R. 10,Bom. 199 : Number r. 
AmbUf I. L. R. 6 Mad. 381 ; AliAhmud v. NathUy Punj., Rec., 1884, p. 19 : Gulab v. Sant Ram^ ib, 

246. A Magistrate may, under section 243 or section 245, convict the 
Finding not limited accused of any offence triable under this Chapter which^ 

by complaint or earn- from the facts admitted or proved, he appears to have 

committed whatever may be the nature of the com- 
plaint or summons. 

It was held under Act X of 1872, that notwithstanding the extent to which the complaint 
itself may go, and notwithstanding the terms of the summons, whatever they may be, the Magis- 
trate may convict an accused person who has been summoned before him on the footing of a com- 
plaint of any offence which is the subject of the definition in s. 148 [s. 4 (t) of this Oodel if he thinks 
that the facts established by the complainant and his evidence only amount to an offence within 
that section,— Mudoosoodun Sha v. Haridase DaaSy 22 W. B. Or. 40. 

247. If the summons has been issued on complaint, and upon the day 

appointed for the appearance of the accused or any day 
subsequent thereto to which the hearing may be ad- 
journed tlie complainant does not apj)ear, the Magistrate 
shall, notwithstanding anything hereinbefore contained, acquit the accused, un- 
less for some reason he thinks proper to adjourn the hearing of the case to some 
other day. 

The foiTuer Code pi-ovided that if the complainant did not appear, the Ma^ristrate should dis- 
miss the complaint ; and under ». 212, the dismissal of a complaint oj>oratcd as an acquittal. 8vo 
Nund Lall Sootrodhur v, Bhaqirutty Sootran, 10 W. R. Or. 31 : Eastern Bengal Railway Co, 
V. Kali Doss Butt, 23 W. R. (Jr. 63 : Irfan Biswas v. Jinnnt Bibee, 25 W, R. Or. 6^1. The pre- 
sent Code, it will be seen, provides for the acquittal of the accused, unless the Magistrate thinks 
proper to adjourn the case. 

As to dismisi-ial of a complaint after examining the complainant, see s. 303, supra. Unless 
a charge has been drawn up, no order of acquittal can be passed. — Reg, v. Japit Ahir^ 22 W. R. 
Or. 25. 

If the proceedings before the Magistrate have been so irregular as to amount to no trial, the 
acquittal will be invalid.— ilfod. H, G. Pro., llth August 1875 ; Weir, p. 7. 

Adjournments , — It is not an irregularity to adjourn the trial for the purpose of allowing the 
accused to secure the attendance of his witnesses. — In re I>inoo Roy, 16 W. R. 21. 

If, when a case has been adjourned, the comolainant does not appear upon the day ^ed for 
the hearing, the Magistrate may acquit the accuseu. — Mudoosoodun Sha v. Haridass Doss, ^ W. R, 
Cr. 40. Ordinarily the order for adjournment must be made in the presence and hearing bf the 
parties. —Mod. H, G, Pro., 2Uh February, and llth August 1875 ; Weir, p. 2. 

A case having been transferred from the file of one Magistrate to that of another was, on the 
day fixed, called on for hearing, but the complainant not appearing, the case was dismissed under 
this section. It appeared that the complainant and his witnesses, though not in attendance in the 
Magistrate's Court, were present in another Court in the same Court-house, the complainant being 
under the impression that his case had been transferred to the Magistrate of that Court. Prinsef 
and Tottenham, JJ., treated the case as if the complainant had been present in Court, holding 
that, under the circumstances, the provisions of the section had been improperly applied. — In re 
Romanath Pal v. Behari Bagdi, 13 C. L. R. 303. 

Where a complainant is required to pay fees or expenses for summoning witnesses under s. 244 
and fails to do so, the Magistrate must deal with the case on the evidence before him, and is not 
justified in dismissing the complaint under this section.— /» re Korapulu v. Monappa, I. L. R. 
6 Mad. 160. As to fees and processes in non- cognizable cases, see ncte to s. 244, supra, 

A Magistrate, it was held, was not bound, before acquitting a person under this section, to 
wait till the Court is about to close for the day to give an absentee complainant an opportunity of 
euppmring. —Kuttiyali v. Pari Makri, I, L. R. 7 Mad. 356; see Rangasami Ayyangar v. Nara- 
sitnhula,!, L. R. 7 Mad. 213. 

248. If a complainant, at any time before a final order is passed in any 

case under this Chapter, satisfies the Magistrate that 
of com- sufficient grounds for permitting him ^ to with- 

draw his complaint, the Magistrate may permit him to 
withdraw the same, and shall thereupon acquit the accused. 
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When an offence is a “ warrant ** and not a “ summons ” case, a Magistrate ought to^roceed with 
an inquiry or trial notwithstanding that the complainant desires to withdraw if he nnds the ele- 
ments of an offence on. the facts set forth in the complaint. — In re Qat^eeh Narayan Solhet 1. L. B. 
13 Bom. 600, unless the case is compoundable under s. 345. 

In cases of contempt of the lawful authority of a public servant, the complainant referred to 
in this section is the public servant whose authority has been resisted, and not the person injured 
by the resistance. — In re Muse AH Adam^ I. Ij. R. 2 Bom. 653. 

The fact that an accused person has been sent up by the Police does not prevent an offence 
which is legally compoundable from being compromisea under s. 345, infra* — £mp, v, Nowab 
Jan, I. L. R. 10 Cal. 651. 

This Chapter only refers to summons-cases. See Somu v. Beg*, I. L, R. 6 Mad. 316. 

A District Magisti*ate has no jurisdiction to revive a charge which a Deputy Magistrate has 
allowed to be withdrawn.— i2(9p. v. Zoohurul Huq, 25 W, R. Cr. 64: see Emp* v. Notoab Jan, 
I. L. R. 10 Cal. 551. See notes to s. 253, post* 

Section 345, infra, provides for the compounding of the offences therein enumerated in some 
cases without the permission of the Court and the composition of an offence under that section 
amounts to an acquittal. — See Emp* v. Khushal Ram, Punj. Rec., 1888, p. 35. 

249. In any case instituted otherwise than upon complaint, a Presidency 
Power to stop pro- Magistrate, a Magistrate of the first class, or, with the 

ceedings when no com- previous sanction of the District Magistrate, any other 
plainant. Magistrate, may, for reasons to be recorded by him, 

stop the prooeedings at any stage without pronouncing any judgment either of 
acquittal or conviction, and may thereupon release the accused. 

250. {This section has been repealed and re-enacted m a modified fortn 
s* 560, post, bp Act IV of 1891.) 


CHAPTER XXI. 

Of the Trial of Warrant-cab es by Magistrates. 

Procedure win ar- 251. The following ])roc*udiirc shall be observed by 
rant-cases. Magistrates in the trial of warrant-cases. 

A warrant-case is a case relating to an offence punishable with death, transportation or im- 
prisonment for a terra exceeding six months. — S. 4 («), supra. 

In the investigation of a complaint which forms the subject of two distinct charges arising out 
of the same transanction, one of which is a summons-case and the other a wun’ant-case, the pro- 
cedure to be adopted is that prescribed for warrant-cases. — Bajnarain Koonwar v. Lala Tamoli 
Rant, I. L. R. 11 Cal. 91. 

252. When the accused appears or is brought before a Magistrate, such 
Evidence for prose- Magistrate shall proceed to hear the complainant (if 
oution. ffny) tiike all such evidence as may be produced in 

support of the prosecution. 

The Magistrate shall ascertain, from the complainant or otherwise, the 
names of any persons likely to be acquainted with the facts of the case and to be 
able to give evidence for the prosecution, and shall summon to give evidence 
before himself such of them as he thinks necessary. 

See note to s. 208, supra* 

This section directs that the Magistrate shall proceed to hear the complainant and take all 
such evidence as may bo produced. Where, therefore, in a warrant-case, the complainant and his 
witnesses were present, a Magistrate without examining them discharged the accused on the report, 
of a Police-officer, it was held that the order of discharge was illegixl. — Meer Azeem AH v* Hurnam 
Dass, 24 W. R. Cr. 9. The last clause of s. 253, however, allows a Magistrate now, if he oonsidei’s 
the charge groundless, to discharge an accused person before examining the complainant and hia 
witnesses ; but, if he does so, he must record his reasons for doing so. 

Evidence* — As to taking evidence, see further notes to next section. 

For form of summons to witnesses, see Sched. V, No. 31. 

“ When a prisoner is once arrested under a warrant, he should be brought up promptly before 
the Magistrate, and tho Magistrate has then no authority to further detain him in custody, or to 
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remand him, to prison, without some reason made manifest to him either in the shape of sworn 
testimony given teore him, or in some other form which can be put upon the record and which is 
sufficient to Justify him in sending the prisoner to prison, there to be detained for a limited period 
before further examination— a period which is never in any case to exceed fifteen days .” — Infe 
Ahdool KadiTy 11 B. L. R. Appx. 11 : Manikam v. Queeuy I. L. R. 6 Mad. 63. 

Adjournments, — As to remand, see also s. 344, post / Ponnusctmi Chetti v. Queen, I, L. R. 6 
Mad. 69. 

Section 496, infra, deals with the taking of bail for the appearance of the accused. 

Chapter XXV (ss. 353-357) deals with the mode of taking and recording evidence in inquiries 
and trials. The taking of evidence by Presidency Magistrates is specially provided for by s. 362, 
post. 

Section 340 provides that every person accused before a Criminal Court may of right be defend- 
ed by a pleader. [As to what persons are included in the term ‘ pleader,’ see s. 4 (a) and the Legal 
Practitioners’ Act, XVIII of 1879, amended by Act IX of 1884.] 

Section 495 provides for the conduct of the prosecution by pleaders or other pei*sons empower- 
ed or permitted to conduct the prosecution. 

The following circular has been issued by the Calcutta High Court os to the examination of 
complainants and witnesses. As regards the examination of complainants, witnesses, or persons 
accused of the commission of any olFence under inouiry or trial before a Criminal Court, the follow- 
ing rules should be strictly observed in every case l)y Magistrates and Sessions Judges : — 

(a) Every witness shall be examined vim voce in open Court. 

(b) A Magistrate or J udge shall not bo engaged in any other business whilst the examination 
of a witness is going on, or whilst any documentary evidence is being road. 

(c) If, after the examination of a witness has commenced, the Magistrate or Judge is compel- 
led to attend to any other business, the examination of the witness shall be suspended as long as 
such other business is being attended to. 

(d) The examination of a witness shall not be interrupted for the purpose of enabling the 
Magistrate or Judge to attend to other business unless such business is of an urgent nature. 

(e) It shall be the duty of every Appellate Court subordinate to the High Court to examine 
the memorandum of the evidence made by the subordinate Court, and to report to the High Court 
cases in which it shall appear that the above rules have not been stric^tly and propeidy attended to. 

(/) The evidence of every witness shall invariably bo recorded in the presence of the officer 
who may <l(?cide the case, except in the cases provided for by ss. 349 and 350 of the (3ode of 
Criminal Procedure, in which the ro-calling and re-examination of the witness is optional with the 
superior Magistrates. ' 

(</) After the examination of witnesses has commenced, the trial or preliminary inquiry under 
Chap. XV of the Code of Criminal Proc-Mluro should be proceeded with until all the witnesses in 
attcndaiuii have been examined, those for the prosecution being first examined ; and if any witness 
bo detained for a longer period tban two days, the Magistrate should record a memorandum, 
stating the reasons of such detention. 

(h) When it is deenuid necessary to adjourn the hearing of a case, the adjournment shall bo 
for as slioit a time as possible, and no person accused ol any offence shall be remanded for any 
period exceeding fifteen days. — 344, 0. C. P, 

(/) Every Sessions Judge and Magistrate shall sit daily and punctually at the hour appointed 
for the o])ening of his Court, unless prevented by circumstances which arc to be recorded in the 
proceedings of the Court. — Cal. H. C. 0. O. No, 6 ofliMh May 1861 ; WilkliiH, pp. 6 and 7. 

Duty of the Prosecution,— A\\ persons who are alleged to know or to liave knowledge of the 
facts ought to be brought before the Court and examiued. — In re Dhunnoo Kazi, I. L. R. 8 Cal, 
121 ; Enip, v. Ham Sahai Lull, I. L. R. 10 Cal. 1070 The only thing that can relieve the prosecu- 
tion from calling such persons is the reasonable belief that if called they will not speak the truth. 
— See Emy. v. Stanton, I. L. R. 14 All. 521 : Etnp, v. Kali Prosonno, I. L. R. 14 Cal. 245 : Enip, 
V. Bankhandi, I. L. R. 15 All. 6. Sec cases cited under this head in notes to ss. 244, 254, and 492. 


253 . If, upon all tlie evidence referred to in section 252, and 

takiiio' such examination (if any) of the accused as the 

Dlschargre of accused, -it/r • . i ai • i i 12 i ai x 

Maoistraxe thinks necessary, he rinds that no case 

against the accused has been made out which, if unrebutted, would warrant his 

conviction, the Magistrate shall discharge him. 

Nothing in this 'section shall be deemed to prevent a Magistrate from dis- 
charging the accused at any previous stage of the case if, for reasons to be 
recorded by such Magistrate, he considers tlie charge to be groundless. 


Evidence to he taken — The last clause of this section is new. Under the former Code, an order 
of discharge could not be passed until the evidence of all the witnesses named for the prosecution 
had been taken {Soondur Lukar v. Bamkurnar Sirdar, 20 W. R. Cr. 67 : Queen v. Parasurama 
Naikar, I. L. R. 4 Mad. 329 : Sreenatli Mundle v. Sreeram Rajput, 24 W. R. Cr. 62), including that 
of the complainant himself. — Meer Azim Ali v. Hurnam Dans, 24 W. R. Cr. 9. 

It is not incumbent on the Magistrate to summon every person named as a witness by the 
complainant, for this section must bo read with the previous one, which vests a discretionary power 
in the Magistrate as to sunimoiiing witnesses, 800 Jeldhari Singh v. Shunkur Doyal, 2J1 W. R. Cr, 
9. But, a Magistrate should not refuse to examine witnesses, because^ their evidence will be to the 
same effect as that already taken for the prosecution.— A’mp. v. Hematidla, I. L. R. 3 Cal. 389 : Emp, 
V. Kashi, 1. L. R. 2 All. 447. 
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Where a complaint has been made before a Magistrate, it was held in Calcutta under the 
Code of 1872, that it was illegal to sanction a prosecution against the complainant under s. 211 of 
the Indian Penal Code for making a false charge, without examining all the witnesses, whom the 
complainant in the original case wished to produce. — In rs Biyoui Bhayat^ 4 C. L. R. 134 : In rs 
Bussick Lull Mullicky 7 O. L. R. 382 : Ernp, v. Kirimdad, I. L. R. 6 (J.d. 49(j : (S. C ) 7 C. L. R. 467 : 
In re Sakhina Bibi, 8 C. L. R. 387 : (S. 0.) 1. L. R. 7 Cal. 87 : In re Chttkradhar Potf.i, 8 C. L. R. 
289. See In re Gyan Chunder Roy v. Protap Chunder Das, I. L. R. 7 Cal. 208 ; (S. 0.) 8 C. L. R. 
267 : <Syed Nissar Hossain v. Ramyolam Sitigh, 25 W. R. Cr. !('. 

Discharge. —The proviso to s. 253 has made an alteration in the law’ as it was under Act X of 
1872, by allowing, in warrant-cases, a Magistrate, for reasons to be recorded, to discharge an 
accused without examininu^ all the witnesses produced by the complainant. The insertion of this 
proviso appears to get over the cases of the Calcutta High Coiii’t cited, but apparently it would now 
ne necessary to hold a preliminary inquiry under s. 476 before granting sanction to prosecute. 
See Emp. v. Bhawani Prosad, 1. L. R.4 All. 182 : Emp, v. Abdul Hasan, 1 All. 497 J Queen v. Sur^ 
hhanna Oaundan, 1 Mad. H. C. R. JIO— cases under the Code, of 1872. which allowed the procedure 
suggested, even under that Code, whore the accused had not bc^en prejudiced. 

See further the notes to ss. 195, 200, 203, 2(K>, and 209, 8upra» 

The mere absence of the complainant is not sufficient to justify the discharge of the accused 
in waiTant-cases which are not compoundable. — Oovinda Dass v. Dalall Dass, I. L. R. 10 Cal. 67 : 
(S.C.)13 C. L. R. 405. 

Under s. 437 the High Court or Court of Session may direct further inquiry to be made in 
the case of a person discharge<l under this section. 

Section 259, post, provides that in warrant cases, “ when the proceedings have been instituted 
on complaint and upon any day fixed for the hearing of the cjise the complainant is absent and 
the offence may be lawfully compounded, the Magistrate may, in his discretion, notwithstanding 
anything hereinbefore contained, at any time before the charge has been framed, discharge the 
accused/’ 

The High Court at Calcutta (Pbinsrp and O’Kinealy, JJ.) held that the Magistrate was not 
competent to dismiss a non-compoundablo warrant-case because of the absence of the complainant. 
They expressed an opinion that in wariant-cascs not coming within s. 259, a Magistrate, except 
in cases coming within the last clause of s. 253, is not competent to pass an order of dismissal or 
discharge in consequence of the absence of the complainant. — Oovinda Dass v. Dulall Dass, 
I. L. R. 10 Cal. 67 : (S. C.) 13 C. L, R. 408. 

No Charge. — Where no charge in wa iting has been drawn np and the prisoner has not been 
asked to make his defence, the Magi.sti’ate, if he thinks that no offence has been proved, can only 
discharge, and not acquit, the prisoner. — Queen v. Sherijl, 6 W. R. Cr. 13 : see ahso Quern v. Bipro 
Dass, 8 W. U, Cr. 45 : aiul Jagabandhu Myth v. Ooberdhan Bera, 4 B. L. R. Aj’p. Cr. 1, See 'Paba 
V. Hira Singh, Punj. Rec., 1883, p, 76. 

Ejfert of Discharge, — The discharge by the Magistrate is not final like an acquittal, and the 
Sessions Judge may order the accused to be put upon Ins trial notwithstanding his diseliargo by 
the Magistrate.— re Shoodun Mundle, 5 W. R. Cr. 58. 

If a prisoner has been discharged by a Subordinate Magistrate, and the District Magistrate 
considers that the order of discharge was improi)er, ho cannot, if no further evidence against the 
accused is procurable, revive the proceedings before the Subordinate Magistrate; the only course 
for him to adopt is to refer the jiroceediiigs for the opinion of the High (’oiirt, — In re Mohesh 
Mistree, I. L. R. 1 Cal. 282, where the case of Sidya-bin Satya, quoted in Mr. Justice Prinsep’s Crim- 
nal Procedure Code, 5th Edn,, was dissented from. See also Emp. v. Ooumdapa-bin Venkugowda, 
1. L. R. 2 Bora. 534 : and Queen v. Venguvayyangar , I. L. R, 6 Mad. 25. See notes to ss. 435 aid 
436, infra. A District Magistrate cannot revive before himself proceedings against an accused Vrho 
has been dischai-ged [Emp. v. Dormelly, I. L. 11.2 Cal. 405) ; but if further evidence is available, the 
proceedings may be revived. — Emp. v. Donnelly, I. L. U. 2 Cal. 405 : Ishen Chunder Kurmokar 
V. Hurry Doij'd E'urmokar, 3 C. L. R. 2(33. 

The District Magistrate has no power to revive a prosecution in a case where the accused has 
been improperly discharged under this section by a Magistrate having jurisdiction to try the case 
{Queen v. Venguvayyangar, I. L. R. 6 Mad. 25) ; and where there has been a full inquiry by a compe- 
tent Court, and the accused has beem discharged, a District Judge has no power under a, 437, post, 
unless further evidence lias been disclosed, to direct a further inquiry. — Jeehun Kisto Ray v. Shlb 
Chunder Das, I. L. R. 10 Cal. 1027 ; but see Emp. v. Papadir, I. L. R. 7 Mad. 454. 

Where a Magistrate, after examining the witnesses for the prosecution and the accused them- 
selves, took evidence for the defence without having drawn up a charge against them, .and finally, 
finding the offence not proved, ordered them to bo discharged under this section, it was held that 
the order was contrary to liw and most unfair to the accused, and ought to have been treated as an 
order of acquittal under s. 458, post.—Taba v. Hira Singh, Punj. Rcc., 1883, p. 76. 

Leg.ally, and for the purposes of a commitment, the Magi‘<trate and Joint Magistrate have 
equal powers, and the Joint Magistrate is not bound to act upon the instructions of the Magis- 
trate in a judicial proceeding, suoh as the commencement of a preliminary inquiry. — v. Tilkoo 
Ooala, 8 W. R. Cr. 61. 

254 . If, when such evidence and examination have been taken and 
Charge to be framed mtide, the Magistrate is of opinion that there is ground 
when offence appears for presuming that the accused has committed an offence 
proved. triable under this (Chapter, which such Magistrate is 
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competent to try, and which, in his opinion, could be adequately punished by 
him, he shall frame in writing a charge against the accused. 

As to cases in whicR the Appellate Court may consider the Ma^jistrate had not power to 
punish adequately— see Emp» v. Ahdvl Rahiman^ I. L. R. 16 Bom. 

A Magistrate is not confined to the charges contained in the complaint, and where a proper 
complaint has been made to him, if, on evidence, he finds that an offence different from that 
expressly charged has been committed, he has power to inquire and proceed against the accused 
with regard to the other offence. — Reg* v. Dhondu Ramchandra, 6 Bom. H. 0. B. Or. 100. 
When a Magistrate finds, in the course of an investigation, that the facts disclose an offence 
other than, or in a<ldition to, that complained of, he is bound to adjudicate on the original charge, 
and should not dismiss it with leave to the prosecution to institute a fresh and more comprehen- 
sive complaint . — Uegumher Paul v. Rally Doss Dutt^ 8 W. R. Cr. 82. 

Where a Magistrate tried and acquitted a person accused of an offence without preparing in 
writing a charge against him, it was held by Pearson, J., that the omission did not invalidate 
the order of acquittal and render the order equivalent merely to an order of discharge. — Emp, 
V. Qurdu, I. L. R. 3 All. 129. 


Duty of the Prosecution, — It is primd facie the duty of the prosecutor to call all the persons 
as witnesses who are shown to be connected with the transaction connected with the prosecution, and 
who must be able to give material information. If such witnesses are not called without sufficient 
reason being shown, the Court may properly draw an inference adverse to the prosecution, and 
the only thing that can relieve the prosecutor from calling such witnesses is the reasonable belief 
that, if called, they would not speak the truth. (See Emp, v. Stanton, I. L. R. 14 All. 521 : Emp, 
V. Kali Prosonno, I. L. R 14 Cal. 245 : Emp. v. BanJehandi, I. L. R. 15 All. 6). No corresponding 
inference, it must bo borne in mind, could be drawn against the accused. — In re Dhunnoo Kazi, 
I. L. R. 8 Cal. 121 : Emp, v. Ram Sahai Lall, I. L. R. 10 Cal. 1027. See notes to ss. 244 and 492. 

Examination of Accused, — Under s. 342 the power given to the Court to examine the accused at 
any stage of an inquiiy or trial is to enable him to explain any circumstances appearing in the 
evidence against him. 

It has been laid down by the Madras High Court, that it was not necessary for a Magistrate 
before preparing a charge under the corresponding Chapter of the former Code to examine more 
witnesses than are sufficient to convince him of the truth of the charge, and with that view it 
was competent to him to put questions under ss, 193 and 342 of Act X of 1872 (s. 342 of this 
Code) to the accused. The answers given to these questions, if any are given, will generally, it was 
said, have a great effect upon the question as to the witnesses necessary to be examinoa on the 
part of the prosecution ; and if, after the complainant has been examined, questions put to the 
accused elicit answers which leave no doubt as to the commission of the offence, there seems to be 
no reason why the Magistrate should not then frame the charge and call upon the accused to 
plead. — Mad, H, G, Pro,, IGth December 1864 ; Weir, p. 45. This ruling of the Madras Court seems 
to suggest a procedure of a somewhat questionable nature, and appears to be at variance with the 
spirit of ss. ^9, 253, and 342 of this Code. See notes to ss. 253 and 342, post, on the examination 
of accused persons, 

255. The charge shall then be read and explained to the accused, and he 

shall be asked whether he is guilty or has any defence 
to make. 

If the accused pleads guilty, the Magistrate shall record the plea, and may, 
in his discretion, convict him thereon. 

A Magistrate, when he has prepared a charge against an accused person, is bound to» read 
it to liim and to ask him if he wishes to have any witness summoned to give evidence on his 
behalf before the Sessions Court.— v. Hurnath Roy, 2 W. R. Cr. 50. 

Where a prisoner, on the charge being read and explained to him, pleads guilty, the Judge 
must record the ploa, and not merely record a narrative of what occurred and of the statements 
made by the prisoner. — Qalap Dhanook v. Emp. 8. C. L. R. 471 : (S. C.) I. L. R. 7 Cal. 96. An 
admission which does not admit all the elements of the charge is not a plea of guilty to the 
charge.— ; Queen v. Sonaoollah, 25 W. R. Cr. 23 : see Reg, v, Gobardhan Bhuyan, 4 B. L. 
Appx. 101. 

256. If the accused refuses to plead or does not plead, or claims to 

Defenoe. be tried, he shall be called upon to enter upon his 

defence and to produce his evidence, and shall, at any 
time while he is making his defence, be allowed to re-call and cross-examine 
any witness for the prosecution present in the Court or its precincts. 

If the accused puts in any written statement, the Magistrate shall file it with 
the record. 
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European British Subject,— 'Vndov s. 451 A (see Act III, of 1884, a, 7) a Buropean British 
subleot has the right before he enters on his defence under this section to claim that the trial 
shall be by a jury composed as prescribed by s. 451. — See ss. 451 and 452. 

The provision that an accused person while making his defence may be allowed to re-call and 
oross-examine the witnesses for the pi*o8ecution has been expressly confined to cases where the wit- 
nesses are present in the Court or its precincts, as the power to re-call witnesses for the prosecution 
after they had left the Court was said to have been often abused for the purpose of narassment 
and delay. The next section, however, directs that an accused person may apply to the Magistrate 
for process to compel the attendance of any witness (whether he has or has not been previously 
examined) for the purpose of examination or cross-examination, and that the Magistrate must issue 
such process, unless he considers that the application should be refused on the ground that it is 
made for the purpose of vexation or delay, or for defeating the ends of justice, such ground to be 
recorded in writing. 

Even in warrant-cases, perhaps, the more common practice is for the accused (as ho has a right 
to do — Evidence Act, I of 1872, s. 138) to cross-examine the witnesses for the prosecution after 
their examination-in-chief. Formerly, where no charge was framed, and whore an accused per- 
son had reason to suppose that this course might prejudice his defence by showing his hand before 
the prosecutor had made out a primd facie case, it was usual to ask to be allowed to reserve cross- 
examination until after the charge had been framed. Now, under ss. 256 and 257, an accused pei*- 
son may refrain from cross-examining the witnesses till after the charge has been framed, and rely 
upon his right under the latter section to have the witnesses re-called for cross-examination. See 
Eaiz AH v. Koroniodi^ I. L. B. 7 Cal. 28 ; (S. C.) 8 0. L. B. 325 — a case decided under the old 
Code. 

The alteration in the law will thus enable an accused person to reserve his cross-examination, 
until ho is aware, “ on the case for the prosecution being closed,,” of the specific charge against 
him. Knowing the case against him and the charge he has to meet, he will ordinarily be better 
able to direct his cross examination to what on the evidence is material. See s. 289, post^ as to 
trials before High Courts and Coui*ts of Session. 

The claim to ro-call the witnesses for the prosecution is very different from the request made 
by the accused person to summon a witness under ss. 208 and 2bz,—Belilio8 v. The Queen, 19 W. B, 
Cfr. 53. 

An accused person has always a right to cross examine every witness for the prosecution im- 
mediately after the exaraination-in-chief. In trials under this Chapter he is further entitled to 
re call and cross-examine witnesses after the case for the prosecution is closed (Mad, H, C, Pro,, 
VJth May 1807 ; Weir, p. 45), provided they are present in the Court or its precincts. When the 
charge has been framed and the defendant put on his defence, he has a right under this section to 
have the prosecutor’s witnesses re-called for the purpose of cross-examination (Belilios v. The Queen, 
19 W. B. Cr. 53), provided they are within the precincts of the Court. And it is not necessary for 
the accused to shew that he has reasonable gi’ounds for his application (Reg. v. Amiruddin Fakeer, 
21 W, K. Cr. 29) ; nor is he precluded from exercising the right by reason of his having cross-ex- 
amined them before he was put on his defence, or by reason of his not having suo motu expressed 
his wish to do so at the time he was called upon to enter on his defence, and when the witnesses wore 
in attendance in the Court and did not require to be re-summoned.— v. Lull Singh, 6 All. 270. 
A witness who has left the precincts of the Court may, if necessary, be re-suraraonod under the next 
section. 

In the case of The Queen v. Lall Mahomed, 6 All. 284, Turner, J., made the following observa- 
tions as to the ro-call of witnesses ; “I am of opinion that the Magistrate ought not of his own 
motion to discharge the witnesses for the prosecution until the accused person has exercised or 
waived his right of cross-examination. When (as frequently happens) it becomes necessary to 
summon witnesses for the defence from a distance, and consequently to adjourn the hearing for 
some days, the necessity of retaining the witnesses for the prosecution must occasion considerable 
inconvenience to the witnesses and expense to the public. Therefore, the Magistrate should, in all 
cases before granting an adjournment, inquire of the accused if he desires to exercise his right of 
re-calling the witnesses for the prosecution, or consents to the discharge of any or all of them. If 
the accused consents to their discharge, and they are discharged accordingly, he is not, in my 
opinion, entitled to have them re-summoned as a matter of right, but it would be in the discretion of 
the Magistrate to re-summon them. Whether the Magistrate, before granting an adjournment, 
called upon the accused to exercise his right of re-calling the witnesses for the prosecution, need not 
now be determined. In the present instance, the Magistrate did not call upon the accused to 
exercise his right, and there is no sufficient proof that the accused consented to the discharge of the 
witnesses. He was probably not aware that he had any option in the matter, and therefore it 
would be an unsound inference from his silence that he consented to it.” 

An accused person in warrant-cases has an undoubted right to have the witnesses for the pro- 
secution re-called for the purposes of cross-examination after the charge has been framed against 
him, unless he has waived that right. He may, no doubt, waive it by express words, and he may 
^ive it by allowing the proper time in the course of this trial to go by without availing himself of 
the right. As a rule, the proper and convenient time in the course of the trial for the purpose of 
cross-examination of the witnesses for the prosecution is at the commencement of the accused 
person’s defence. It is obviously expedient that the witnesses for the prosecution, if they are to be 
cross-examined at all, should, as a rule, be cross-examined before the witnesses for the defence are 
examined, rather than afterwards. Sections 217, 218, and 219 (of Act X of 1872] read together 
merely lay down that when the charge has been framed upon the footing of the evidence produced 
by the prosecution, then, and not before, the accused person shall be put upon his defence ; that 
to support this he has the right to adduce the testimony of witnesses and other evidence, and in- 
cidental to this right, or rather as a bmneh of it, he has the right to have the witnesses for the 
prosecution re-calfed by the Magistrate in order that he may cross-examine them, and that the 
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Magibtmte hJihII afford the accused the requisite means and opportunity of, in this way, making out 
his defence by issuing summons to witnesses whether persons who have already been examined or 
not, and adjourning the trial, &c., when in his discretion it seems necessary to do so. The order 
in which the testimony of witnesses or other evidence is to be taken, and examination or cross- 
examination had is, as in all the other judicial trials, left to the discretion of the Magistrate, which 
ought to be exercised not capriciously, hut in such a way as to Ix'st ensure simplicity of procedure 
ana a fair trial, and to promote the ends of justice. There is not any rigid rule that the only time 
at which an accused person can ask for the i e-call of the witnesses for the prosecution is the time 
when he is called upon to enter upon his defence . — Khurrneldharee Sing^ Petitioner, 22 W. R. Cr. 
44, per Pheak and Moukis, J J. ; and sec Queen v. Rmn Kiehen I/ahmi, 25 W. R. Cr. 48. 

A Mag-strate cannot, at least if they are within the Court or its precincts, refuse to allow wit- 
nesses, whom he allow'ccl to be cross-examined by the accused i)revions to the pri‘piiiution of a 
charge, to be re called and cross examined after the acrused has been put upon his defence under 
this section. WitiM-ssses so re-called at the; instance of the accused are still to be trejitcd as witnesses 


for til 0 prosecution. - /w re Thakoor Dyal Sen^ 17 W. R. Cr. 51 : Nohin Chand Bunarjee, PetitioUfffi 
25 W. R. Cr. 112 : Tathiri Venkayya v. The Queen, I. L. R. 4 Mad. 1.30. 

In the case of Enip. v. Bidden Sahai, 1. L. R. 2 All. 2.5,3, the ch.arge having been read to the* 
accused, he stated Ids defence to the same, upon which the Magistrate, the wdtnesses for the pro- 
secution being in altendamu', called upon the accused to cross-examine them. The accust^d refiisinl 
to do so until he had examined the witnesses for the defence, who were not in attendance. The 


Magistmte tlien discharged the witnesses for the prosecution and adjourned the trial for the pro- 
duction of the w itnesses for the defence. Spajskik, J., hold, that the accused was not entitled to 
have the w'itiiesst;s for the prosecution summoned in order that, tln^y might be cross-examined by 
the accused on the date fixed for the examination of the witnesses for the defence. 


Crnnse.m mi nation of WituexH called by Court . — It was held by Jac'KSON AND Tottenham J.J., 
that witnesses summoned on Ixdialf of the prosoention, and not called, might to be placed in tlie box 
in order that the defence may have an opportunity of exercising the right of cross-examination, and 
It fortiori, if such witnesses are called and examined by the Court, th(‘ .Tcensod should bo allowed to 
cross-examine them.— v. Cirisk Cliunder Talukdar, T. L. R. 5 Oil. (T14: (S. (h) 5 O'. L. R. 3fi4 ; 
but in the case of Emp. v. Kafiprosonno iMr.s^s, I. L. H. 14 245, Thkvp:lyan, J.. held that in a trial 

before a Sessions Court the pi’oscciition was not hound to tender for cross-examination all witnesses 
called before the eommitting M igistrate, hut w-as only I ound to have them present in Court for the 
accused to call them or not as he thought fit. See Beg. v. Fatteh Chaial Vantu Chand, 5 Bom. 
H. C. R. Or. 85. The case of Emp, v. Kallproannno, I. L. R. 14 (yul. 245, was followed by the Allaha- 
1 ad High Court in Emp, v. StatUon, I. L. R. 14 All. 521. See Emp, v. Bankhandi, I. L. R. 15 All. G. 
See note to s. 540, pout. 


257 . If the accused applies to the Maaistrato to issue any process^ for 

com poll in a the attendance of any witness (whether her 
Process for compel- Ims or has not been previously examined in the case) 

J^at^^instance^^f purposes of examination or cross-examination, or 

accused. the production of any document or otlier tiling, the 

Magistrate shall issue such process unless he considers 
that such application should be refused on the ground that it is made for the 
purpose of vexation or delay, or for defeating the ends of justice. Such ground 
shall be recorded by liim in writing. 

The Magistrates iR^^y, before summoning any witness on such application, 
require that his reasonable expenses incurred in attending for the purposes of 
the trial be depositesd in (Jourt. 

Compare ss. 208 and 252, supra. 

The section does not specify at what time the application must bo made. It might appaiyntly 
be made at any time, and, if made bond fide, the Magistrate would he hound to grant it, requiring, 
if necessary, a deposit to defray expetises of witness. Under the former Code it was held, that an 
accused person might abandon his right to have witnesses re-called, and that where he did so, he 
could not insist on his i-ight.— T’a/O/ri Veukayya v. Queen, I. L. R. 4 Mjul. 1.30; Beg. v. Ball 
Mahomed, G N. W. P. 284 ; and Thakoor Dyal Ben's case, 17 W. R. Cr. 51. See further cases cited 
in note to s. 2.56. 

The only grounds on which the Magistrate may refuse the application are those specified in the 
section. 

Where a Magistrate, trying an offence, rejected an application that a certain person might be 
examined on behalf of the accused either in Comi:. or by commission, without recording his reasons 
for refusing to summon such person as required by s. .362 (of Act X of 1872), the conviction of the 
accused person was set aside . — In re Bat Narain Singh, I. U. R. 3 All. 392. See s. 537, post. 

In the case of Deela Mahton, I. L. R. 6 Cal. 714 : (S. C.) 8 C. L. R. 70, on the case on both sides 
being closed, the Magistrate issued a summons to a witness to give evidence, whereupon the accused 
filed a petition praying to have certain witnesses summoned to give evidence to rebut that of the 
witness called by the Magistrate. The petition was refused, no reason being recorded. The High 
Court, on revision, hehi, tliat the Magistrate was bound either to take the evidence or record his 
reasons for not doing so, and quashed the conviction. The Court was of opinion that the fact that- 
the accused stated, when the case closed, that he did not wish to examine witnesses then, was no 
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reason for refusing to siitnmon his witnesses to meet fresh evidence taken by the Magistrate himself, 
after hearing the arguments on behalf of the defence. 

A Magistrate, having once giunted to the accused processes for attendance of witnesses, is 
bound to assist the accused in enforcing the atteiidance of the witnesses. — Emp. v. Vhananjoi 
Chaudhuri I. L. R., 10 Cal, 931. There certain wdtiiPHses Miio had been summoned for the 
accused failed to appear on the day of trial, and the Deputy Ma}.'istrato I'cfused to adjourn the 
hcarintj or to issue fresh processes for the attendance of the witnesses, on the gronud that tl^ey 
M(‘i*e all friends of the accused who might come to Court if the accused desired them, and convicted 
the accused. The High Court set aside the conviction. See (Udiiir v. Emp.^ Punj. Rec., 1884, p. 

In the case of 21ie Queen v. BhoUmath Moolcerjee, 7 B. L. R. r)04, Ainslie, J., held that, in a 
trial under Chap. XIV of Act XXV of 1801 (Chap. XXI of this Act), the Magistrate was not 
bound to summon any witness whom the accused might reqmi*e. It was only discretionary with 
him to do so. Paul, J., however, ditlei'ed, being of opinion that the right of an accused person 
to have witnesses for his defence summoned during the i)en(lenry of his trial vas an ordinary and 
natural right, not taken away, but aflirmcd by the Code. The Magistrate was bound to summon 
the witnesses, though it was discretionary with him to adjourn the trial. 

The provisions of the Evidence Act as to examination, cross-examination, and re examination 
of witnesses are contained in ss. 138 ami 139 of that Act. 

Witnesses rc-caded under this section on application of the accused arc still to bo treated aa 
witnesses for the prosecution.— /n re Thakoor Dyal Srri, 17 W. R. Cr. 51 : Nobin Chand Banev^m, 
BaLitioner, 25 W. K. Cr. 32 ; Tulluri Venkayya v. Queen^ I. L. 11., 4 Mad. 130. 


258 . 


Acquittal. 

Conviction. 


If any case under tliis Cliapter in whicli a charge has been framed 
the Magistrate finds the acCiised not guilty, he shall 
record an order of acquittal. 

If in any such case the Magistrah^ finds the accused 
guilty, he shall pass sentence upon him according to 
law. 


As to the procedure to be followed when, after the commencement of an inquiry or trial, the 
Magistrate finds that the case should bo committed, see s. JI47, infra. 

For form of warmiit of commitment on a sentence of imprisonment or fine, if passed by a 
Magistrate, see Sched. V, Xo. 29. 

In every case in which a military officer or a soldier is sentenced by a Criminal Court to a fine 
of Rs. 200 or upwards, or to imprisonment othei’wisc than in default of paying a fine not amounting 
to Rs. 200, the Court sliall scnid a copy of its final order proprio motu to the immediate superior of 
the person convicted. And, whenever a soldier is committed to jail, whether for trial or under sen- 
tence, liis mi itary rank shall always bo stated in the warrant of commitment in or<ler that due 
notice may be given of the day and hour on which the imprisonment of such person will expire^ as 
required by the 33rd section of the Mutiny Act . — Orders Government of India, No, 1032, dated *Srd 
vetoher 1871, and No. 37 — 1805, dated ^ist October 1HT6 ; Smyth, p, 148; see also Cal, H, C, C, O,, 
No. 0, dated YltJi July 1871 ; Wllkms, p. 139. 

No judgment of acquittal can bo recoixled unless a charge has been drawn up. — R^, v. Japli 
Ahirf22 W, R, Cr. 2). 

While an order of acquittal is subsisting, it is not competent to any Court to order a ro-trial. 

I7i re Joja Pashan, 3 C. L. R. 131. See Reg. v. Venku Narsa, 9 Bom. H. C, R. 170. 

If a prisoner in convicted, the Magistrate is bound to pass some sentence, however slight. The 
power of remitting sentences is reposed solely in the Government, and the Magistrate acts wholly 
without authority in warning and discharging a prisoner after he has been convicted. — 3 W. R. 
C. L. 15. 

In the case of a conviction of house-breaking by night in order to commit theft, it wr^ held tl^t 
there may be either one sentence for both offences not exceeding that which may bo given by the 
law for the graver offence, or separate sentences for each offence, provi<led that in the aggi*egato 
the punishment awarded does not exceed that which may be given for the graver offence.— r, 
Tukaya bin Tamana, I. L. R. 1 Bom. 214. See Reg. v. Golaiyi Abas, 12 Bora. H. C. R. 1^. But 
see the case of Noajan, 7 Mad. H. C. U. 375, and Queen v. Mungroo, 6 N. W. P. H. O. R. 293, and 
the more recent cases cited in the notes to s. 2il5, supra. 

As to the sentences which may be passed by Courts of various classes, see ss. 32 to 35. 

An order dismissing a complaint in a warrant-case under this section amounts to an acquittal. 
— In the matter of Jadubar Mookerjee, 6 C. L. R. 359, 

Court-Fees . — Where a complainant is required to pay fees or expenses for snmmoning wi^esses 
under this section and fails to do so, the Magistrate must deal with the case on the evidence before 
him, and is not justified in dismissing the complaint under s. 247, supra, — In re Kolapulu v. 

Mofiappa, I. L. R. 5 Mad. 160. • i, r 

In non -cognizable cases, applications or petitions containing a complaint or charge of any 
offence are chargeable with a fee of 8 sennas,— Court Fees Act, VI J of 1870, I Pi {b). Under 

8. 18 of the Act, where the application is made verbally, and the examination of the coniplainant 
is reduced to writing, a like fee must be paid. Section 31 provides that, on convi^ion of the ac- 
cused person, the Court shall, in addition to the penalty imposed upon him, order hun to repay to 
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the complainant the fee paid on the petition or application, or on the examination of the complaint^ 
&c., and also the fees paid by complainant for serving processes. Fees so ordered to be i*epskid are 
to be recovei*ed as if they were fines. 


259 . When the proceedings have been instituted upon complaint, and 

upon any day fixed for the hearing of the case the 
^Absence of complain- complainant is absent, and the offence may be lawfully 

compounded, the Magistrate may, in his discretion, not- 
withstanding anything hereinbefore contained, at any time before the charge 
has been framed, discharge the accused. 

As to what offences may be lawfully compounded, see s. 3i5, infra, 

A Magistrate is not competent to pass an order of dismissal or discharge in consequence of the 
absence of the complainant in warrant-oases not coming within this section, except in cases coming 
within the last clause of s. 253, supra, — Govinda Dass v. Dalall Dass^ I. L. R. 10 Cal. 67 : 13 
C. L. R. 405. 

A case having been transferred from the file of one Magistrate to that of another was, on the 
day fixed, called on for hearing, but the complainant not appearing, the case wa.s dismissed under 
this section. It appeared that the complainant and his witnesses, though not in attendance in the 
Magistrate’s Court, were present in another Court in the same Court-house, the complainant being 
unefer the impression that his case had been transferred to the Magistrate of that Court. Prin.sep 
and Tottenham, J J., treated the case as if the complainant had been present in Court, holding 
that, under the circumstances, the provisions of the section had been improperly applied.— /w re 
Bomanath Bal v. Behari Bag Bagdi^ 13 C. L. R. iK)3. 


Where a complainant is required to pay fees or expenses for summoning witnesses under s. 244 
and fails to do so, the Magistrate must deal with the case on the evidence before him, and is not 
justified in dismissing the complaint under this section . — In re Korapuhi v. Monappa^ I. L. R. 5 
Mad. 160. As to fees and processes in non-cognizable cases, see note to s. 244, supra. 

A Magistrate, it was held, was not bound, before acquitting a person under this section, to 
wait till the Court is about to close for the day to give an absentee complainant an opportunity of 
appearing . — Kuitiyali v. Pari Makri^ I. L. R. 7 Mad. 356. See Bangasaini Ayyanga v, Narasl- 
mhultty I. L. R. 7 Mad. 213. See Emp, v. Nowab Jan^ I. L. R. 10 Cal. 551. 


As to procedure in absence of complainant in summons-cases, see s. 247, supra. 


CHAPTER XXII. 

Of Summary Trials. 

Presidency Magistrates . — This Chapter does not apply to Presidency Magistrates. The pro- 
cedure of such Magistrates as to the taking of evidence is regulated by s. 362, post^ which provides 
that in every case in which a Presidency Magistrate imposes a fine exceeding Ks. 200, or imprison- 
ment for a term exceeding six months, he shall either take the evidence in his own hand, or cause 
it to be taken down in writing from his dictation in open Court. 

Power to try sum- 260 . Notwithstanding anything contained in 

this Code, 

(1) the District Magi.strate, 

(2) any Magistrate of the first class specially empowered in this behalf by 
the Local Government, and 

(3) any Bench of Magistrates invested with the powers of a Magistrate of 
the first class and specially empowered in this behalf by the Local Government 
may try in a summary way all* or any of the following offences : — 

(a) Oflences not punishable witn death, transportation or imprisonment for 
a term exceeding six months ; 

0>ffenoe8 under s. 2 of Act XIII of 1859 are triable summarily. — Emp. v. IndarjU, I. L. R. 11 

{b) Ofiences relating to weights and measures, under sections 264, 265, and 
266 of the Indian Penal Code ; 

^Section 264 of the Penal Code relates to the fraudulent use of a false instrument for weighing ; 
8. 265, to the fraudulent use of false weights or measures ; and s. 266, to being in possession of 
false weights or measures. 

(c) Hurt, under section 323 of the same Code ; 

Section 323 relates to voluntarily causing hurt. 



CHAP. XXJI, S. 260.] -SUMMARY TRIALS. 18? 

(d) Theft, under sections 379, 380 or 381 of the same Code, where the 
value of the property stolen does not exceed fifty rupees ; 

Section 379 relates to theft ; s. 380, to theft in a dwelling-house ; s. 381, to theft by a olerk or 
servant of property in possession of his master. 

(e) Receiving or retaining stolen property, under section 411 of the same 
Code, where the value of such property does not exceed fifty rupees ; 

Section 411 relates to dishonestly receiving stolen property. 

( /*) Assisting in the concealment or disposal of stolen property, under 
section 414 of the same Code, where the value of such property does not exceed 
fifty rupees ; 

Section 414 relates to voluntarily assisting in the concealment of stolen property. 

{g) Mischief, under section 427 of the same Code ; 

Section 427 relates to committing mischief and thereb;^ causing damage to the amount of 
Rs. 50. See Sonai Sardar v. Bukhlar Sardar^ 25 W. R. Or. 46 : In re Oamiroollah Sarkar^ I. L. R. 
10 Cal., 408. 

(Ji) House-trespass, under section 448 of the same Code ; 

(i) Insult with intent to provoke a breach of the peace, under section 504, 
and criminal intimidation, under section 506, of the same Code ; 

( j ) Abetment of any of the foregoing offences ; 

(k) An attempt to commit any of the foregoing oifences, when such attempt 
is an offence : 

Provided that no case in which a District Magistrate exercises the special 
powers conferred by section 34 shall be tried in a summary way. 

An offender under s. 49 of Act XXI of 1856 (the Bengal Abkaree Act) can be tried summarily, 
the confiscation provided by s. 49 of that Act being merely a consequence of the conviction and not 
forming part of the punishment for the olfence. — Emp. v. Baidanath Das, I. L. R, 3 Cal. 366 : 
(S. C.) 1 0. L. R. 442, overruling In re Khetter Mohun Chowrungheet 22 W. R. Or. 43, and Re 
Jodoo Nath Shahtty 23 W. R. Cr. 33. 

The formalities required by this Chapter must be most strictly observed {Queen Johrie Singhy 
22 W. R. Cr. 28), and it must clearly appear on the face of the conviction that the case was dealt 
with as one of those which come under the purview of the section ; for instance, if the case be one 
of theft, it should appear what the value of the property alleged to be stolon really Queen 

v. Abheen Parrida, 20 W. R. C. 17. In the case above referred to of Queen v. Johrie Singh, 
Jackson, J., said : “ In a trial by a Magistrate under a procedure which is most justly called sum- 
mary, the Legislature has provided a minimum of protection for the person affected by the order ; 
and it appears to us absolutely necessary that officers who act under the 18th Chapter of the Code 
(the corresponding Chapter in Act X of 1872) should most strictly observe the scanty formalities 
which the (Chapter provides. If they <lo not do so, it would be absolutely impossible for this Court, 
as a Court of Revision, or for any other authority, to exercise the smallest control over proceedings 
which may form the subject of complaint. ” 

District Magistrates should satisfy themselves from time to time that the law regarding sum- 
mary trials is properly observed, and especially that Magistrates do not exceed their jurisdiction— 
a duty M'hich may be most conveniently pei’formed by an occasional and not infrequent examina- 
tion of the registers of summary trials. — Cal. H, C, C. O., No. 1, dated l\th January 1881 ; Wilkins, 
p. 113. 

A charge of mischief, even if combined with one of theft, is triable summarily under this 
section. — Queen v. Ramaotar Panre, ^ W. R. Cr. 5. 

The question whether a case is to be tried summarily depends on the complaint ; the evidence 
may fail to show that the property is worth more than Rs. 5o ; but it is the complaint which must 
determine the mode of procedure. — Ram Chunder Chatterjee v. KanyeLaha, 25 W. R. C. 19. Thus 
a Magistrate has no jurisdiction to try a case summarily when the complaint is of an offence which 
he could not try even, if the evidence shows that the offence committed was one which could bo 
dealt with aummsLvily.—Dwarkanath Mozoomdar v. Nalu Dus, 21 W. R. Cr. 89. 

Whore the accused was charged with the theft of a box containing Rs. 50 in cash and of the 
box worth 8 annas 6 pie, the Magistrate considered the box to be of no value and struck out the 
8 annas 6 pie, and thereupon tried the case summarily. It was held, that the Magistrate was not at 
liberty upon his own authority and without taking evidence to throw the box entirely out of consi- 
deration, as upon that depended his jurisdiction to dispose of the case summarily. Such evidence 
should have been taken precisely in the same way as evidence upon the merits of the case, and aa 
it was not so taken, it was held that the Magistrate had no jurisdiction. — Queen v. Buzleh Ali, 22 
W. R. Or. 65. 

The powers conferred upon Magistrates under this Chapter were not intended to give them the 
power of altering a charge brought against an accused person so as to bring his case within the 
provisions of the Chapter, but when a charge of a serious offence, one which the Magistmte is not 
competent to inquire into summarily, has been regularly preferred, it is the duty of the Magistrate 
to apply the procedure prescribed for such cases, ana either to convict or acquit or commit for 
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trial the person implicated. The procedure under this Chapter is to bo followe<l when a charge 
brought against the accused is plainly and directly one of those specified in this section — Chuncittr 
SM/iur Thacoor v. Nilaloo, r2 W. R. Cr. *29 ; and see Khetter Mohun Chowrunghee, ib, 43 : 
Haran Sheikh v, Ramdhun Biswcutj 24 W. R. Cr. 21 : Etnaral Sheikh Mohammadi Sheikh^ 24 W.H. 
Cr.48. . 

Splitting Offences . — No Magistrate is entitled to split up an offence into its component parts 
for the purpose of giving himself summary jurisdiction over the minor parts of the olt’ence.— /« re 
Chunder Seehur Sookul v. Dhurrum Nauth Texoari^ 1. C. L. R. 434 : Raman and Mahton v. Koylash 
MahtoHy I. L. R. 11 Cal. 236 : Emp. v. Abdool Karixn^ I. L. R. 4 Cal. 18 : (S, C.) In x'e Abdool 
KadiVf 3 C. L. R. 44, Such proceedings are void under s. 530, infra. If a charge of an offence 
not triable summarily is laid and sworn to, the Magistrate must proceed with the case accordingly, 
unless he is at the outset in a position to show from the deposition of the coniplainant that the 
circumstances of aggravation are really merely exaggeration and not to l>e believed. — Ib. 

So where a complaint comprises charges not triaVile summarily, but the Magistrate ascertains 
that the fat;ts which are alleged to have taken place disclose only an offence or offences triable 
summarily he may dispose of the case summarily . — Golap Pandey v. Boddam^ I, L. R. 16 Cal. 
715. See Reg. v. Aboo Sheikh^ 23 W. R. Cr. 19 : In re Mewa^ 6 N. W. 254. 

If a Magisti’ate, not being empowered in that behalf, tries an offender summarily, his proceed- 
ings are void.— 6'. 530, post. 

Section 355, post^ provides that in summons- cases tried before a Magistrate, other 
than a Presidency Mngistrate, and in cases of the offences mentioned in s. 2(^), els. (/>) to {k), both 
inclusive, when tried by a Magistrate of the first or second class, the Magistrate shall make a 
memorandum of ti e substance of the evidence of each witiicss as the examination of the witness 
proceeds. Such memo!*andum shall be written and signed by the Magistrate with his own hand, 
and shall form part of the record. If the Magistrate is prevented from making a memorandum 
as above required he shall record the reason of his inability to do so, and shall cause such memo- 
randum to be made in writing from his dictation in open Court, and shall sign the same ; and such 
memorandum shall form part of the record. 

In cases where no appeal lies, the Magistrate need not record evidence (s. 26.3, post ) ; but in 
cases where there is an aiipeal, ho must record a judgment embodying the substance of the evidence. 
— S. 264, post. 

The Local Government may direct any two or more Magistrates in any places outside the Presi- 
dency-towns to sit together as a Bench, and may, by order, invest such Bench with any of the 
powers conferred or conferrible by or under this Code on a Magistrate of the first, second, or third 
class, and direct it to exercise such powers in such cases or such classes of cases only, and within such 
local limits, as the Local Government thinks fit. Except as otherwise provided by any order under 
the section, every such Bench shall have the powers conferred by this Code on a Magistrate of the 
highest cliss to which any one of its members who is present taking part in the proceedings as a 
member of the Bench belongs, and as far as practicable shall for the purposes of this Code, be 
deemed to be a Magistrate of such class. — S. 15, supra. 

The following notification, dated the 6th May 1873, was published by the Government of Bengal, 
respecting Benches of Magistrates in the Districts of Dinagepore, Maldah, Rungpore, Chittagong, 
Tipperah, Dacca, Backer^unge, Mymensing, Shahabad, Sarun, Tirhoot, and Kamroon ; — 

1. Under the direction of the Magistrate of the District, any two oi* more of the Honorary 
Magistrates in any district may, in that district, sit as a Bench in company with the Magistrate of 
the District, or the Subdivisional Magistrate, or any salaried Magistrate, subordinate to tlic Magis- 
trate, of the District, exercising not less than second class powers ; and any Bench so constituted 
is vested with first class powers in respect of offences cognizable by Magistrates of the first class, 
and with powers of summary trial under s. 222 [s. 260] of the Criminal Procedure Code. 

2. Under the special order of the Magistrate oi the District, any two Magistrates, honoraiy 
or salaried, of whom one is vested with not less than second class powers, may form a Bench with 
first cliiss jiowers for the trial of any particular case or class of cases specially referred to them by 
the Magistrate of the District. Such Bench may also exorcise summary powers under s. 222 
[s. 260], unless the order of refei*ence is for trial in regular form. 

3. Under the direction of the District Magistrate, any one of the Honorary Magistrates of a 
district may sit with any salaried subordinate Magistmte to form a Bench, and the Bench shall, 
when so constituted, exercise second class powers in respect of offences cognizable by Magistrates of 
that class and powers of summary trial under s. 225 [s. ^1] of the Criminal Procedure Code, unless 
any member of the Bench has first class powers, in which case the Bench may also exercise those 
powers. If the Magistrate of the first class has summary powers under s. 222, the Bench may 
exercise those powers. 

4. Subject to the general orders of the Magistrate of the District, any two or more Honorary 
Magistrates may, in their respective towns or municipalities, sit together as a Bench for the dis- 
posal of offences under Municipal or Town Acts and the conservancy clauses of any Police Act, 
without the assistance of anv salaried Magistrate, and such Bench shall exercise third class powers 
and^owers of summary trial under s. 225 [s. 261] in respect of all cases . — Calcutta Gazette^ 1873, 

The Presidency Magistrates are directed, by the Lieutenant-Governor of Bengal, to submit 
returns showing the working of their Courts to be sent to the Commissioner of Police. See 
Resolution, Slst December 1872, Calcutta GazettSt 1873, p. 29. 

Under s, ^ of Act X of 1872, Benches of Magistrates in the towns of Ootacamund and Conoor 
in the Nilgiri District, were invested with the powers of a Magistrate of the first class ; and 
under s. 224, the same Benches were empowered to try summarily all the offences mentioned in 
s. 222 [s. 260 of the present Code] of Act X of 1872 . — Madras Gazette^ 1875, p. 1204, 
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By a noti^cation, dated the 1st May 1877, under the provisions of ss. 42 and 223 of Act X of 
1872, the Governor of Madras was pleased to confer upon all Subordinate Judges in the Pi’eaidonoy 
the powers of a Magistrate of the first class in respect to offences genemlly, together with the power 
to try summarily all the offences mentioned in s. 222 [s. 260] of the Code and to invest all District 
Moonsitfs under s. 42 with the powers of a Magistrate of the first class in regard to offences gene- 
rally.— J/ttdra# Oazette, 1877, p. 287. 

By a notification in the Bombay Gazette^ 1873, p. 16, dated Ist January 1873, that portion of 
the notification of the 14th December 1872 which invested all persons therein appointed to be Magis- 
trates of the first class with the power to try summarily all tne offences mentioned in s. 222 of Act 
X of 1872 (s. 260) was cancelled, and it was notified that such power would in future only be con- 
ferred on individual Magistrates who might bo specially recommended by a Magisti^ate of a district 
for the grant of this particular power. By the same notification, Honorary Magistrates throughout 
the Presidency were excepted from the delegation of powers mentioned in the notification of the 
14th December 1872. Ana it was notified that the additional power to bo conferred thereafter on 
each Honomry Magistrate would be determined on the receipt of a report from the Magistmt© 
of the District in which such Honorary Magistrate might reside. 

In Bengal, any Bench of two or more Honorary Magistiutes sitting with a salaried Magis- 
trate exercising not less than second class powers is vested with first class powers . — Calcutta 
Gazettf-y 1873, pp. 17 and 662. Accordingly, there is no appeal from a sentence passed under this 
section by such a Court. — S, 414, : In re Haoildar Roy^ I. L. R. 9 Cal. 96. 

As to appeal, see ss. 414 and 415, post* 

261 . The Local Government may confer on any Bench of Magistrates 
Power to Invest Bench invested with the powers of a Magistrate of tlie second 
of Magistrates invested or third class power to try summarily all or any of the 
with less power. following offences 

{a) Offences against the Indian Penal Code, sections 277, 278, 279, 285, 
28G, 289, 290, 292, 293, 294, 823, 334, 336, 341, 352, 426, and 447 ; 

(/>) Offences against Munici[)al Acts, and the conservancy-clauses of Police 
Acts, punishable only with fine, or with imprisonment for a term not exceed- 
ing one month ; 

(c) Abetment of any of the foregoing offences ; 

(d) An attempt to commit any of the foregoing offences, when such attempt 
is an o&?nce. 


Section 277 of the Penal Code refers to fouling the water of a public spring or reservoir ; 
s. 278, to making the atmosphere noxious to public health ; s. 279, to rash driving or riding on a 
piiblie way ; s. 285, to negligent conduct with respect to any fire or combustible matter ; s. ^16, to 
negligent conduct with respect to any. explosive substance ; s. 289, to negligence with resi^ect to 
any animal ; s. 296, to public nuisances ; s. 292, to sales, &c., of obscene books ; s. 293, to the 
possession of obscene books for sale or exhibition ; s. 294, to singing obscene songs ; s. .323, to 
voluntarily causing hurt ; s. 334, to voluntarily causing hurt on provocation ; s. 336, to rash and 
negligent acts ; s. 341, to wrongful restraint ; s. 352, to using criminal force otherwise than on 
grave provocation ; s. 426, to mischief ; s, 447, to criminal trespass. 

A Bench of Magistrates, whether empowered under this or the preceding section, can only 
try the offences mentioned in the section. — Rey. v. Bebheki Pathak, 21 W. R. Cr. 12. See In re 
Ilavihlar Roy, I. L. R. 9 Oal. 96. If a Magistrate, not being empowered, tries an offender 
summarily, his proceedings are void. — S, 5^10, 2 fost, 

In Madms it was held that offences under s. 48 of the Madras Police Act (XXIV of 1859) 
were within the cognizance of a Bench of Police Magistrates.— v. Oolaganadan, I. L. R. 
13 Mad. 142. 

262 . In trials under this Chapter, the procedure prescribed for sum- 
Prooedure for sum- mons-cases shall he followed in summons-cases, and the 
mons and warrant-cases procedure prescribed for warrant-cases shall be followed 
applicable. warrant-cases, except as hereinafter mentioned. 

No sentence of imprisonment for a term exceeding three months shall 
Limit of imprison- ho passed in the case of any conviction under this 
ment. Chajiter. 

Thi.s section applies only to substantive sentences of imprisonment.— v. Asghur Ali^ 
I. L. R. 6 All. 61. In that case the act;usefl was summarily tried by a Magistrate for embezzle- 
ment of opium, convi(!ted and sentenced to pay a fine of Rs. 60, or in default to suffer four 
months’ imprisonment in the Civil jail. The Sessions Judge referred the matter to the Allahabad 
High Court, on the ground that, in his opinion, having regard to ss. 3^1 and 262 of this Code, the 
Magistnite could not inflict more than three months’ imprisonment in default of payment of 
the flue, Tyurell, J., said : “In cases of simple imprisonment ordered as a process for the 
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onforceinent of paynaent of fine, the general rules of ss. 32 or 33 are applicable, and the principle 
of 8. 67 of the Indian Penal Code (read with Act VIII of 1882) is unaffected by Chap. XXII 
of Act X of 1882.” 

The provisions of s. 560, empowering the Magistrate to make .an order for compensation in 
frivolous or vexatious cases are applicable in the case of summons-cases tried summarily under this 
section. — Emp, y,Ba8avay I. L. R. 11 Mad. 142. 

It is not illegal to impose solitary confinement as part of the sentence in a case tried sum- 
marily. The effect of this section is only to limit the imprisonment to a terra of three months. 
It does not interfere with a Court’s powers under s. 73 of the Penal Code to order solitary con- 
finement, or with the similar powers given by s. 32 (a) of this Code. — Psr OLDFIELD, J., Ernp, 
V. Annu Khan^ I. L. B. 6 All. 83. 

A sentence of whipping only may be passed in a case tried summarily under this Chapter.— 
See s. 414, post. 

The procedure prescribed for the trial of sumraons-cases and for warrant-cases respectively is 
contained in Chaps. XX;and XXI. As to the manner in which the evidence is to be taken or 
I’ecorded, see ss. 2^, 264, 355, post. 

If a Magistrate, not being empowered on that behalf, tries an offender auramarily, his proceed- 
ings are void.— ^0, post. 


263. In cases where no appeal lies, the Magistrate or Bench of Magis- 
trates need not record the evidence of the witnesses or 


Record in cases where 
there is no appeal. 


frame a formal charge ; but he or they shall enter in 
such form as the Local Government may direct the 


following particulars : — 

(a) the serial number ; 

{h) the date of the commission of the offence ; 

(c) the date of tlie report or complaint ; 

(d) the name of the complainant (if any) ; 

(e) the name, parentage and residence of the accused ; 

(/) the offence complained of and the offence (if any) proved, and in cases 
coming under clause {d\ clause ie) or clause ( /) of section 260 , the value of 
the property in respect of which the offence has been committed ; 

(cf ) the plea of the accused and his examination (if any) ; 

(Ji) the finding and, in the case of a conviction, a brief statement of the 
reasons therefor ; 

(^j the sentence or other final order ; and 

(j) the date on which the proceedings terminated. 


Act X of 1872, 8. 227. The clause of s. 227 providing that the Magistrate need not record his 
reasons for passing his judgment, which was inconsistent with cl. {h)y has been oramitted. See 
In re Dowlat Singhy 6 O. L. R. 273. 

As to when an appeal lies, see Chap. XXXI, post. 

Where there is an appeal, the record cannot be made up in the manner described by this 
section {In re Sher Mahomedy 2 O. L. R. 511) : and the Magistrate is bound to record a brief 
statement of his reasons for convicting an accused, — In re Rohoinath Shaha, I, L. R. 8 Cal. 195. 

The record must be written by the Magistrate. He is not authorized to depute that duty to a 
clerk, nor to affix his signature to the record or judgment by a stamp. — Subramanya v, QueeUy 
I. L. R. 6 Mad. 396. (See Emp, v. Janki Prosady I. L, R. 8 All. 293.) 

Under cl. (/i), although a Magistrate is not required to record any evidence, he should, in 
recording his reasons for the conviction, so' state them, that the High Court, on revision, may 
judge whether there were sufficient materials before him to support the conviction. — In re Punjab 
Singhy I. L. R. 6 Cal. 579 : Mehtaby Punj. Reo., 1887, p. 10. In the former case the reasons were 
not so stated, and the High Court, on motion, set the conviction aside. 

The final order or jud^ent in warrant-cases tried summarily, when a conviction is not made, 
should invariably show vmether the accused person has been discharged or acquitted, the test 
being whether, after hearing the evidence for the prosecution, the Court has called upon the 
prisoner to ple^ to a definite charge or not,—Smythy p. 102. 

See 88. 355, 356, and 364, posty as to cases in which the Magistrate must make a memorandum of 
the evidence. The provisions of s. 364 as to the recording of the examination of accused persons 
are by that section declared not to apply to the examination of an accused under this section. In 
examining an accused person, however, in a summary trial, the Magistrate must be guided by 
8. 342, post, 

A Magistrate, trying an offence summarily and passing a sentence from which an appeal lies» 
should not make the record retired by s. 264 of the Code of Criminal Procedure as an entry 
in the register prescribed by s. ^3 ; and then, on the Appellate Court calling for the record of 
the trial, cut out and send up the portion of the register containing this entry. The practice o 
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mutilating official re^sters is open to the gravest objection, and is strictly prohibited; there is 
no warrant for it in the law. Section 263 of the Code of Criminal Procodui*e directs that a regis- 
ter shall be kept for a certain purpose, namely, for the purpose of entering such particulars as are 
specified in the section, in cases where no appeal lies. The provisions of this section do not apply 
to a^ other oases. — C. O., No. 3, Hth July IotG ; Wilkins^ p. 113, 

District Magisti'ates should satisfy themselves from time to time that the law regardingj sum- 
mary trials is properly observed, and specially that Magistrates do not exceed their jurisdiction^a 
duty which may most conveniently be performed by an occasional and not infrequent examination 
of the register of summary trials. — C. O., No. 1, 11th January 1881; Wilkins^ p. 113. 

264. In every case tried summarily by a Magistrate or Bench in which 
Record in appealable an appeal lies, such Magistrate or Bench shall, before 

cases. passing sentence, record a judgment embodying the sub- 

stance of the evidence and also the particulars mentioned in section 268. 

Such judgment shall be the only record in cases coming within this section. 

A Magistrate is not bound to record the substance of every separate deposition, but to state 
generally what is the substance of the witnesses’ QyidQXiCQ.—Kristodhone Dutt v. The Chairman of 
the Municipal Commissioners ^ 25 W. R. Or. 6. 

In the case of Reg. v. Kheruj Mullah^ 11 B. L. R. 33 : 20 W. R, Cr. 13, it was held that, if, 
on appeal from a summary trial under this Chapter, the evidence before the Judge is not sufficient 
to reasonably satisfy him that the prisoner has been rightly convicted, he ought to acquit him. 

In the more recent case of Enip. v. Koran Singhs I. L. R. 1 All. 680, the Couii; of Session 
quashed a conviction, on the ground merely that the substance of the evidence on which the con- 
viction was had was not embodied in the Magistrate’s judgment. It was held that the Court of 
Session should not have quashed the conviction merely by reason of such defect ; but, if it found 
it impossible to dispose of the appeal because of such defect, it should have required the Magis- 
trate to repair the same by recording a judgment in which the substance of the evidence should 
be fully embodied, and, if necessary, re- examine the witnesses for that purpose, or to have ordered 
a re-trial with that view. 

As to whether an appeal will lie, see Chap. XXXI and particularly ss. 407, 414. - 

An appeal lies under s. 407 from a conviction by a Bench of Magistrates invested with second 
or third class powers. — Emp. v. Narayanasarnif I. lu. R. 9 Mad. 36. See note to s. 414, post. 

The judgment required to be drawn up in appealable cases under s. 264 is to contain the par- 
ticulars mentioned in s. 263 and something more, namely, the substance of the evidence on 
which the conviction was had. But it is not to be entered in the register of non-appealable cases^ 
and is evidently intended to be in a separate form, so that, when necessary, it may bo submitted 
to the Court of Appeal. — C. O., No, 3, Sth July 1876; Wilkins^ p. 113, 

265. Records made under section 263 and judgments recorded under 
Language of record section 264 shall be written by the jiresiding officer 

and judgment. either in English or in the language of the Court, or, if 

the Court to which such presiding officer is immediately subordinate so directs, 
in such officer’s motber-tongiie. 

The Local Government may authorize any Bench of Magistrates empower- 
Benoh may toe author- «d to try offences summarily to prepare the aforesaid 
ized to employ clerk. record or judgment by means of an officer appointed 
in this behalf by the Court to which such Bench is immediately subordinate, and 
the record or judgment so prepared shall be signed by each member of such 
Bench present taking part in the proceedings. 

Inspection Registers of Summary Trials. — District Magistrates should satisfy themselves from 
tjme to time that the law regarding summary trials is properly observed, and especially thatMagis- 
ti*ates do not exceed their jurisdiction — a' duty which may most conveniently be performed Iw an 
occasional and not infrequent examination of the registers of summary trials. — Cal. H. C. C. O, 
No, 1 of 11th January 1881 ; Wilkins^ p. 113, 


CHAPTER XXIIL 

Of Trials before High Courts and Courts of Session. 

A . — P reliminary . 

266< In this Chapter, except in section 276 [Act X of 1886, s. 8], 307, 
n A expression “ High Court ” means a High Court of 

our e ne . Ju(jj0ature established or to be established under the 

twenty-fourth and twenty-fifth of Victoria, chapter 104, and includes the Chief 
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Goiirt of the Punjab, the Court of the Recorder of Rangoon [Act XI of 1889, 
SchJ. II] and such other Courts as the Governor-General in Council may, by 
notification in the Gazette of India^ declare to be High Courts for the purposes 
of this Chapter. 

Act X of 187r>, s. 

See a. 4 f/), ante, as to the meaning of ** High Court” when used elsewhere in this Code than 
in this Chapter. 


267. All trials under this Chapter before a High Court shall be by jury ; 

and, notwithstanding anything herein contained in all 
criminal ca.ses transferred to a High Court under tliis 
Code or under the Letters Patent of any High (V)urt 
established under the twenty-fourth and twenty-fifth of Victoria, chapter 104, 
the trial may, if the High Court so directs, be by jury. 

When the High OouH withdraws for trial before itself any case from any Court other than the 
Com*t of a Presidency Magistrate* it must, except as provided in this section, observe in such trial 
the same procedure which that Court would have observed if the case had not been so withdmwn. 
See s. 526, post. 


268. All trials before a Court of Sessions shall be either by jury or with 

Trials bsforo Court of tho aid of assessors% 

jf offence triable vrith the aid of a.sscssors is tried by a jury, 
or witn assessors. trial shall not on that ground only be invalid ; and if an offtnico 

triable by a jury is tried with the aid of asse.s.sors, the trial shall not on that ground only bo invalid, 
unless the objection is taken before tho Court records its finding. — S. 536, post. 


Where, at the close of a trial, one of tho as.sessors was discovered to be .so deaf and blind as to 
be inciipable of understan<Ung tho proceedings, the trial was held to be mdl and void. — Mad, U, C, 
Pro,, 220,(1 July 18()9 ; Weir, p. 3. 

In cases tried with the aid of assessors the law contemplates the continuous attendance of at 
least one assessor throughout the trial (see s. 285, post). Accordingly, where in the course of a trial 
with three a.s.sessorH, one asses.sor died, and later on another became too ill to attend, and finally tho 
third assessor was obliged to retire during a portion of the address of tho accuse I’s pleader it was 
held that tho trial was without jurisdiction. — Emp, v Muhammad Khan, I. L. R. 13 All. 337. 

A trial by jury or with the aid of assessors does not begin till the charge has been read and the 
accused claims to be tried ; See Emp, v. Bastiano, I. L. R. 15 Bom. 514, 


269. The Local Government may, by order in the official Gazette, diree4 

Iiocal Government offences, or of any particular class of 

may order trials before offences, before any Court of Session, shall be by jury in 
Court of Session to be any district, and may revoke or alter such order, 
by Jury. u accused is charged at the same trial 

with several offences of which some are and some are not triable by jury, he shall 
be tried by jury for such of those offences as are triable by jury, and by the Court 
of Session, with the aid of the jurors as assessors, for such of them as are not 
triable by jury.” [Act X of 1886, s. 9.] 

Act X of 1872, s. 233, paras. 1 and 2. 


The second paragraph of the original section has now been altered by Act X of 1886, s. 9. It 
was formerly as follows : 

“ When the accused is charged at the same trial with several offences of which some are and 
some are not triable by jury, he shall be tried by jury for all such offences.” 

By a notification, dated 7th January 1862 {Calcutta Gazette, 1862, p. 87), it was ordered, that in 
tho districts of the 24-Pergunnahs, Hooghly, Burdwan, Moorshedabad, Nuddea, Patna, and Dacca, 
the trial by any Court of Session of all the offences defined in Chaps. VIII, XI, XVI, and XVII of 
tho Penal Code should be by jury. 

Chapter VIII of the Penal Code relates to offences against the public tranquillity ; ('5hap. XI to 
false evidence and offences against public justice ; Chap. XVI, to offences affecting the human body 
and offences affecting life ; and Chap. XVII, to otfencps against property. 

On the 27th May 1862, it was notified {Calcutta Gazette, 1862, p. 2041) that, in the abovemen- 
tionod districts, the trial by any Court of {Session of the offences defined in Chap. XVIII of the 
Penal Code (offences rolatii^ to documents and to trade or property marks) should be by jury. 
And on the 13th October 18o2 {Calcutta Gazette, 1862, p. 3416), it was ordered, that abetments nf, 
and attempts to commit, any of tho abovementioned offences in the districts specified should bo 
tried by jury. 
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By a Notification, dated the 28th March 1862 {Calcutta Gazette^ 1862, p. 1286), it was ordered 
that, in all the districts comprising the Assam Division, the trial of all offences by the Court of 
Session should be by jury. 

In 1892 the fol’ owing Notification, dated 20th October 1892, was published in Bengal 

The 20th October 18^2. — It is hereby notified for general information that, in the exercise of the 
powers conferred on him by s. 269 of the Code of Criminal Procedure, the Lieutenant-Governor is 
pleased to modify the orders contained in the notifications, dated the 7th January, the 27th May, and 
the 13th October 1862, published in the Calcutta Gazettes of the 8th January, the 28th May, and the 
15th October 1862, respectively, under which offences defined in the following Chapters of the 
Indian Penal Code, viz , : — 

CHAPTER VIII (offences against the public tranquillity), 

,, XI (false evidence and offences against pnolic justice), 

,, XVI (offences affecting the human body), 

,, XVII (offences against property), and 

,, XVIII (offences relating to documents and to trade or property marks), and abet- 

ments of, and attempts to commit, such offences, are declared to bo 
triable by jury in any Court of Sessions established in the districts of 
the 24-Pergunnahs, Hooghly, Burdwan, Murshidabad, Nadia, Patna, 
and Dacca ; and hereby revokes so much of the aforesaid orders as 
^ply to offences defined in the following chapters of the Indian Penal 
Code, viz , : — 

CHAPTER VIII (offences against the public tranouillity), 

,, XVI (offences affecting the human body), with 

the exception of ss. 363 to 369 (kidnapping and abduction), 372 (selling 
a minor for purposes of prostitution, &c.) 373 (buying a minor for 
purposes of prostitution, &.C., and 379 (rape), and 
,, XVIII (offences relating to documents and to trade or property marks). 

These orders shall take effect from and after the 1st November 1892. 

The Lieutenant-Governor is further pleased, in exercise of the powers conferred on him under 
8. 269 of the Code of Criminal Procedure, to direct that from and after the Ist November 1892, all 
offences defined in Chapter XX of the Imlian Penal Cotie (offences relating to marriage), and abet- 
ments of, and attempts to commit, such offences, shall be triable by jury in any Court of Sessions 
established in the districts named above. 

In Assam the following Notification was issued on the 15th October 1892 — 

No. 4662J. — III exercise of the power conferred by s. 269 of the Code of Criminal Procedure 
(Act X of 1882) and in supersession of the Notifications dated the 28th March 1862 and the 17th 
September 1868, published at pages 1280 and 1614 of the Calcutta Gazette of the 5tli April 1862 and 
23rd September 1868, respectively, the Chief Commissioner directs that the system of trial by jury 
before the Court of Sessions in the districts of Goalpara, Kamrnp, Darrang, Nowgong, Sibsagar, 
and Lakhimpur, which constitute the Judgeship of the Assam Valley Districts, shall, from the 1st 
January 1893, bo limited to the following offences under the Ptmal Code : — 

Sections 363— 372, and 373 (kidnapping and abduction). 

Section 376 (rape). 

Sections 379 — 382 (theft). 

,, 392— 395, 397 — 399, and 401 (robbery and dacoity). 

,, 403 and 404 (criminal misappropriation). 

,, 411 — 414 receiving or possessing stolen property). 

„ 426-432, 434—436, and 440 (mischief). 

,, 448 and 450 — 462 (house trespass, &c). 

,, 493 — 498 (offences agoinst marriage).” — A,'tsam GazettCy 15th October 1892. 

The publication of the Notification of the ‘A)th October 1892, published in the Calcutta Gazette 
on the 26th October 1892, led to very considerable public agitation, and the matter of the Bengal 
Notification was eventually referred to a Commission which made its report on the 24th March 
with the following concluding recommendations : — 

“ Wo, the undersigned, accordiimly report that, in our opinion, it is desirable that the classes of 
offences which, before the 20th October 1892, wore triable by jury in the seven districts of Bengal 
aboveraentionod, should be triable by jury in those districts, and that the present classification should 
be amended accordingly. 

“ We further report that, in our opinion, it is desirable, for the purpose of preventing miscarriage 
of justice, to amend s. 307 of the Criminal Procedure Code by the substitution of the words ‘ and is 
clearly of opinion that it is,’ for the words ‘so completely that he considers it,’ in the first para- 
graph of that section, and by the insertion in the third paragraph of the words ‘ shall consider the 
entire evidence, giving due weight to the verdict of the jury and to the opinion of the Sessions Judge 
and of the dissentient jurors, if any, and ’ ; and that it is also desirable for the same purpose to make 
such further amendments in the Criminal Procedure Code as may be necessary to carry out our 
recommendations hereinbefore set forth as regards special jurors and the area from which jurors 
should be selected, (Signed) H. T. Pkinsep. 

„ G. H. P. Evans. 

,, JOTINDRO MoHUN TaGORB. 

,, Romesh Chunder Mitter, 
,, O. A. Wilkins.” 

Whereupon, on the 27th March 1893, the following Notification was published by the Government 
of Bengal withdrawing the Notification of the ^th October, 1892. 

The 27th March 1893. — It is hereby notified for general information that, in the exercise of the 
powers conferred upon him by s. 269 of the Code of Criminal Procedure, 1882, the Lieutenant-Gov- 
ernor is pleased to order that on and after the 1st day of A pril 1893, the trials of all offences of 
-the following classes shall be by Jury before any Court of Session established in the districts of the 

H, C CR P 13 
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24-Per^jnnahs, Hooghly, Burdwan, Mnrshidabad, Nadia, Patna, and Dacca, that is to say— 

Offences defined in the following Chapters of the Indian Penal Code, viz , : — 

CHAPTER VIII (offences against the public tranquillity). 

,, XI (false evidence and offences against public justice). 

,, XVI ( offences affecting the human body). 

,, XVII (offences against property), and 

,, XVIII (offences relating to documents and to trade or property marks), and 

abetments of, and attempts to commit, such offences. 

The Notification dated the 20th October 1892, published in the Calcutta Gazette of the 26th 
October 1892, is hereby cancelled. 

The Notification of the Assam Government of the 15th October 1892 has also been withdrawn. — 
Assam GazettSf ^th May 1893. 

In the Bombay Presidency trial by jury was introduced in the Poona District in 1867 *, — {Bombay 
Gazette, Notification, 31st August 1867) ; it was extended to the districts of Ahmedabad, Bel gaum, 
Thana and Surat, and to the city of Karachi, {Bombay Gazette, 1884, Part I, p. 708; ibid, 1885, 
644 ; ibid, 290.) It thus obtains in six out of the twenty-three districts which constitute the Presi- 
dency. Offences are classified as triable by jury according to the degree of punishment attached to 
them. In Ahmedabad all offences punishable with death (and suem offences only) ; in Belgaum, 
Thana, Surat, and Karachi all offences punishable with death, transportation for life or impri- 
sonment for ten years, and in Poona all offences so punishable which fall within Chapters VIII 
(offences against public tranquillity), XI (false evidence and offences against public justice). XII 
(offences relating to coin and Government stamps), XVI (offences against the persons), XVII 
(offences against property), and XVIII (false documents and offences against property marks) of the 
Penal Code, are triable by jury before the Court of Session. — Despatch to Secretary of Slate, Gov- 
ernment of India, Home Department, Judicial, No, 32 of 1892, 2Ut December 1892. 

In the North-Western Provinces and Oudh the jury system is in force only in Allahabad, Ben- 
ares and Lucknow (or in 3 out of 49 districts), where it was introduced in I'^'f^b —Gazette, 13th Decem- 
ber 1884, p. 598. The cases triable by jury are those relating to offences punishable under ss. 363 
to 369, 372 and 373 (kidnapping and abduction), and 376 (rape) in Chapter XVI of the Penal Code 
(offences against the person), ss. 379 to 382 (theft), ,397 to 399 and 401 (robbery and dacoity), 403 and 
404 (criminal misappropriation), 411 to 414 (receiving or possessing stolen property), 426 to 432, 434 
to 4^ and 440 (mischief), 448 and 450 to 462 (house-breaking, burglary, &c.) in Chapter XVII 
(offences against property) ; all offences falling under Chapter XX (relating to marriage) ; and 
attempts to commit and abetments of those offences. — Despatch to Secretary of State, No, 32 of 
21 st December 1892. 


The trial by the Court of Session at Poona of all offences for which, under Chapters VIII, XI, 
XII, XVI, XVII or XVIII of the Indian Penal Code, or under any of those chapters taken in con- 
nection with 8. 75 of the Indian Penal Code, the punishment awardable is death, transportation for 
life, or transportation or imprisonment for a period extending to ten years or upwards, and also of 
all abetments of, or attempts to commit, any of the offences included in those chapters must be by 
jiii’y in the Poona Districts. And any person who may be tried by a jury for any of the offences 
specified must bo tried by the same jury for all offences with which he may bo charged on the same 
trial. — Bombay Gazette, 1875, p. 798. 


In Madras trial of the undermentioned offences in all Sessions Courts except those in the Agen- 
cies of Ganjam, Godavory and Vizagapatam must be by jury The offences dcscHbcd in ss. 378, 
380, 382, 392, 394, 395, .397, 398, 399, 400, 402, 411, 412, 414, 451, 452, 453, 454, 455, 456, 4.57, 458, 459, 
anci 461 of the Penal Code. Madras Notifications, 15th March, 1,3th May, 25th July, and 1st August 
1862 : 14th April 1863, and llth February 1870 ; Weir, p. 70. — Madras Gazette, 20th March 1883. 

Burmah, — The trial of all offences committed by European British subjects before the Courts of 
Session in Burma must be by jury.— J5wrma Gazette, 1877, Fart II, p. 117. 

The trial of all offences by the Court of the Recorder of Rangoon and by the Court of the 
Judge of the Town of Moulmein must be by jury. — Burma Gazette, 1875, Part II, p. 233, which 
must consist of five perHom.— Burma Gazette, 1876, Part II, p. 17. 

Now by Re^. V of 1892. — “Subject to such rules as the Local Government may from time to 
time make in this behalf, a trial before a Court of Session may be without jury or aid of assessors.” 

Trial by jury ceases in a district when the district ceases to belong to a division to which trial 
by jury has been extended. — Beg, v. Khoodeeram, 8 W. R, Cr. 39. 

If an offence triable with the ai<l of assessors is tried by a jury, the trial shall not on that 
ground only be invalid ; if an offence triable by a jury is tried with the aid of assessors, the trial 
sliall not on that ground only be invalid, unless the objection is taken before the Court records its 
fiuding.“-Pos^, s. 536. 

Wliero a jury, on a trial before a Court of Session, by a majority returned a verdict of not 
guilty ” on all the charges, some of which were triable by assessors, it was held, that the Judge was 
bound to treat the trial as valid, and to proceed to record a final order in accordance with s 263 of 
Act X of 1872 (s. 306 of this Code).— /w re Bhootnath Dey, Appellant, 4 C. L. R. 405. So, in the case 
of Emp, V. Lalcshmana, I. L. R. 9 Mad. 42, the Judge of the Sessions Court treated a jury who re- 
turnoci a verdict of guilty as assessors and acquitted the accused, but it was held that the irregular 
procedure of the Judge could not deprive the verdict of its legal effect. 


Trial before Court of 
Session to be conducted 
by Public Prosecutor, 


270 . In every trial before a Court of Session, 
the prosecution shall be conducted by a Public Prose-* 
cutor. 


This section has been hold to be merely directory.— Punj. Rcc., 1887, p. 77. 
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For definition of “ Public Prosecutor,” see s. 4 (m), ante. 

The Public Prosecutor may avail himself of the services of counsel retained by a private indi- 
vidual {In re Narayan AT, Pendshe^ 11 Bom. H. 0. R. 102), and it is not necessary that the counsel 
should be specially empowered by the Magistrate of the District for that purpose . — In re Ounga- 
dhur Sircar, 2S W. R. 14. 

In the case of Queen v. Ramchunder Sircar, 13 W. R. Cr. 18, Kemp and Jackson, JJ., ex- 
pressed an opinion that it was highly objectionable for prosecutions in Sessions Courts to be 
conducted by officers of the Police. Under s. 495 post, any person other than certain officers of 
Police may be gi’anted permission to conduct a prosecution. See s. 495 and the notes thereto. 

The following rule is in force in Burma, when cases are committed by Macistrates other than 
the Magistrate of the District for trial by the Court of Session The committing Magistrate shall 
always notify the same to the Magistrate of the District, so that the latter may, under s. 235 of the 
^de of Criminal Procedure, empower some officer, where the services of the Government Advocate 
are not available, to conduct the prosecution before the Court of Session . — Burma Gazette, 1877, 
Part III, p. 133. 

In Madras the authority of Government should be obtained by District Magistrates before em- 
ploying for the prosecution professional agency other than that of the Government Pleader. — Noti- 
Jication {Madras), Mth Augmt 1876 ; Weir, p. 82. The District Magistrate is not bound to employ 
the Government Pleader in conducting prosecutions . — Ist September 1866, ib. Where a higher fee 
than that which a District Magistrate is authorized to disburse for a prosecution is considered 
necessary, application should be made to the Government. — Ibid, 

See Chap. XXXVIII, 


jB . — Corndwncemeni of Proceedii^s, 

271 . When the Court is ready to commence the trial, the accused shall 
^ ^ , appear or he brou oht before it, and tlie charoje shall be 

ommencemen o r a . Court and explained to him, and he shall be 

asked whether he is guilty of the offence charged, or claims to be tried. 

If the accuse<l ])leads guilty, the plea shall be record- 
ed, and he may be convieded thereon. 


Plea of guilty. 


When arraigning an accused, and before receiving his plea, the Court should be careful to 
insure the explanation of the charge in a manner sufficiently explicit to enable the accused to 
understand thoroughly the nature of tho charge to which ho is called upon to plead,— Emp, v. 
Vaimbilee, I. L. R. 5 Cal. 826 : Aiyacu v. Emp,, I. L. R. 9 Mad. 61. 

Under s. 494, any Public Prosecutor appointed by the Governor-General in Council or tho 
Local Government may, with tho consent of the Court, in cases tried by jury before the return of 
tho verdict, and in other cases before the judgment is pronounced, withdraw fi’om the prosecution 
of any person ; and, upon such withdrawal (a) if it is mmle before a charge has been n’amed, the 
accused shall be discharged ; {b) if it is made after a charge has been framed, or when under this 
Code no charge is required, he shall be acquitted, 

A prisoner was charged under s. 211 of tho Penal Code with having brought a false charge with 
intent to injure, by accusing A of having caused the death of a person by doing a rash or negligent 
act not amounting to culpable homicide under s. .304. He stated at the trial that tho original com- 
plaint made by him was false, and that he made it unthinkingly. Tho Sessions Judge treated this 
statement as a plea of guilty, and sentenced the jirisoner to rigorous imprisonment. No record 
of the prisoner’s plea appeared on the proceedings, nor did it appe^ar that the charge had been 
explained as well as read to the prisoner, and the Judge considered that the original complaint 
did not amount to a false charge of an offence under s. ,WA. It was held that the conviction was 
bad . — In re Gopal Dhanuk, I. L. R. 7 Cal. 96; (S. C.) 8 C. L. R. 471, 

Where a prisoner, on the charge being read and explained to him, pleads guilty, the Judge 
must record the plea, and not merely record a narrative of what occurred and of the statements 
made by tho prisoner . — In re Oopal Dhanuk, 8 C. L. R. 471 : (S. C.) I. L. R. 7 Cal. 90, An ad- 
mission which docs not admit all the elements of the charge is not a plea of guilty to the charge.—- 
Ibid: Queen v. SonaooUah, 25 W. R. Cr. 23 : Nelai Lu»kar v. Emp,, I. Lu R. 11 Cal. 410. 


The prisoner should plead by his own mouth, and not through bis counsel or pleader. — Bsg, v. 
Boopa Gowalla, 15 W. R, Cr. 42. 

The language in which a plea is conveyed to tho Court by the interpreter is the language in 
which it should be recorded.— k’mp. v. Vaimbilee, I. L. R. 5 Cal. 826. 

If a prisoner pleads in effect not guilty, he must be tried, and the Sessions Judge is not justi- 
fied in convicting him solely upon a confession mado before the committing Magistrate . — Queen 
v. Hursookh, 2 All. 479. 

If a prisoner pleads not guilty, and the Public Prosecutor does not offer evidence in support of 
the charge, the Judge ought to instruct the assessors that they are bound to find the prisoner 
not guilty. — Pro,, ^th March 1869: 4 Mad, H, C, Bui, xxxix, 

A former trial set asido on the ground of want of jurisdiction and illegality is not a bar to 
a second trial.— Ref/, v. Mulhoorapersad Panday, 2 W. R. Or. 10. 

When a prisoner admitted before the Court of Sessions that he had killed his wife and no asses- 
sors were appointed, but the prisoner said that, at the time he committed tho offence, he was out of 
his mind, whereupon the Judge took evidence on this point, and, coming to the conclusion that the 
prisoner’s mind was not then affected, convicted him, it was held that the prisoner’s plea was in 
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effect one of not guilty, and that the trial should not have proceeded without assessors.— v. 
Cheit Ram, 5 All. 110. 

See further notes to s. 255, ante. 

As to modification of procedure where there is a previous conviction, see s. 310, poet. 


272. If' the accused refuses to, or does not, plead, or if he claims to be 
Refusal to plead or tried, the ( /ourt shall proceed to choose jurors or asses- 
claim to be tried. sors as hereinafter directed and to try the case : 

Provided that, subject to the right of objection hereinafter mentioned, the 
Trial by same jury jury may try, or the same assessors may aid in the 

or assessors of several trial of, as many accused persons successively as the 

offenders in succession. (jourt thinks fit. 

The trial by jury or with the aid of assessors docs not actually bep^in till the charge has 
been read and the accused claims to be tried. — Emp, v. JiaHiiano, I. L. R. 15 Bom. 514. 

If a prisoner pleads in effect not guilty, he must be tried, anti the Sessions Judge is not justi^ 
fie<i in convicting him solely upon a confession made before the committing Magistrate.— 

V. Hursookh, 2 All. 479. 

If a prisoner pleads not guilty, and the Public Prosecutor does not offer evidence in sup< 
port of the charge, the Judge ought to instruct the assessors that they are bound to find the 
prisoner not guilty. — Pro., Sith March 1809 : 4 Mad, H, C. Rul, xxxix. 

Any person summoned as an assessor to a Court of Session may apply for the payment of 
expenses incurred by him on account of attendance, an<i the Magistrate of the District shall, if the 
charges appear reasonable, order payment to bo made ; provided that the amount paid shall not 
exceed three rupees per diem. 

In calculating the time occupied in attendance, if the journey be made otherwise than by rail, 
a distance of twelve miles shall be held to represent one day. — Smt/ih, p. 134. 

There should ordinarily be a change of assessors after the trial of every third or fourth case.— 
Mad, H, C, Pro,, llth February 1803 ; Weir, p. 3. 


273. In trials before the High Oourt, when it apjiears to the Hi^li Court 

at any time before the commencement of the trial of the 

abTe^c^r^e ])erson charged that any charge or any portion thereof is 

a e c arge. clearly unsustainable, the J udge may make on the charge 

an entry to that effect. 

Such enti-y shall have the effect of staying proceedings upon the charge or 
Effect of entry ])ortion of the charge, as the case may be. 


An entry made under this section is not an acquittal for the purposes of s. 403, post. Under 
s. 494, post, the Public Prosecutor also may, with the permission of the Court, withdmw from the 
prosecution of any person. Applications under this section should be disposed of by the High 
Court in the exorcise of its Ordinary Original Criminal Jurisdiction.— /» re Charoo Chunder Mullick, 
J. L. R. 9 Cal. 397. 


C , — Choosing a Jury, 


Number of jury. 


274. In trials before the High Court, the jury 
shall consist of nine ])crsons. 

In trials by jury before the Court of Session, the jury shall consist of such 
uneven number, not being less than three or more than nine, as the Local Govern- 
ment, by order applicable to any particular divstrict or to any particular class of 
offences in that district, may direct. 


For rules as to choosing jurors in Calcutta, see Belchamhera' Rules and Orders, pp. 256 —267. 


Bengal , — In trials by jury before a Court of Session, in which an European (not being an Euro- 
pean British subject) or an American is the accused person, or one of the accused persons, it was 
notified that the jury should consist of five persons in the districts named in the subjoined list A, 
and of three persons in the districts named in list B ; — 

List A . 


Bnrdwan. 

Midnapore, 

Hooghly. 

Howrah. 


24Pergunnahs. Shahabad, Monghyr. 

Moorshedabad, Tirhoot. Bhaugulpore. 

Dacca. Sarun and Chumra' Cuttack. 

Patna. run. 
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B. 


Bankurah. 

Pubna. 

Noakholly, 

Singbhoonl. 

Beerbhoom. 

Darjeeling. 

Tippomh. 

Manbhoom. 

Nuddea. 

Julpigoree. 

Gya. 

Goalpamh. 

Jessore. 

Furreedporo. 

Purneah. 

Kamroop. 

Dinagepore. 

Backergiinge. 

Sonthal Perguimah.s. 

Durrung. 

Maldah. 

Mymensingh. 

Pooree. 

Nowgong. 

Raj shah ye. 

Sylhet. 

Balasore. 

Keebsaugur. 

Rungporo. 

Cachar. 

Hazareebagh. 

Luckimpore. 

Bograh. 

Chittagong. 

Lohardugga. 


Calcutta Gazette, 1873, p. 152. See note to a. 276, iwst. 

But by a aubseqiient notification, it was ordered, that, in trials before the Court of Session in 
which the accused person is not an European or American, the jury should consist of five persons 
in all districts in which the system of trial by jury had been, or mi^^ht thereafter bo, extended.— 
Calcutta Gazette, 1873, p. 741. 

In the N.-W. Provinces, juries, in trials by jury before the Court of Session, must consist of 
seven persons. — N» W, Produces Gazette, 1873, p. 1042. 

The jury in trials before the Court of Session in the districts of Lahore, Delhi, Rawal Pindi, 
and Pcshawur must consist of nine persons ; in the districts of Amballa, Multan, and Sialkot, of 
five persona ; and in all other districts of the Punjab, of three persons.— Gazette, 1873, p. 76, 

For rules as to the payment of jurors and assessors in the Punjab, soe Punjab Gazette, 1877, 
Part III, p. 188. 

In all trials by jury before the Poona Court of Session, of offences under Chaps. VIII, IX, XII, 
XVI, XVII, XVIII of the Indian Penal Code, the jury must consist of five persons. — 2 / 
Gazette, 1873, p. 129. But in Bombay five has been fixed as the number for the jury in trials before 
the Courts of Session in the Bombay Presidency, in which an European, not beint^ an European 
British subject or an American, is the accused person or one of the accused persons.- Ibid. 

In the Madras Presidency, the jury shall consist of live jurors,— il/adrajy Notification^ 2\8t 
December 1872 and \th January 1873 ; Weir, p. 70. 


275 . In a trial by jury, before the Court of Session, of a person not 
, ^ i 1 ^ beino- an Euro])ean or an American, a maiority of the 

sons not Europeans or slialJ, it h(‘ so desires, consist 01 ])(‘rsons who are 

Americans before Court neither Eiirop(‘ans nor Americans. 

of Session. 


As to the trial of European British subjects, see s. 451, infra. 

A Judffc is not bound to try a native Christian with the aid of a Christian jury.— //i re Bharut 
Chunder Christian, 1 W. R. Cr. 2. 


276 . The jurors shall be chosen by lot from the ])ersons summoned to act 
Jurors to be chosen such in such manner as the High Court may from 
by lot. time to time hy rule direct : 

Proviso. Provided that — 


firsts pending the issue under this section of rules for any Court, the practice 
Existing practice now prevailing in such Court in respect to the choosing 
maintained. of jurors sliall he followed ; 

secondlt/, in case of a deficiency of persons summoned, the number of jurors 
Persons not summon- required may, with the leave of the (Jourt, he chosen 
ed when eligible. from such other persons as may be jiresent ; and 


Trials before special 
Jurors, 


ihirdlif in the Presidenc}^ -towns — 


(a) if the accused person is charged with having committed an offence 
punishable with death, or 

Q)) if in any other case a Judge of the High Court so directs, 

the jurors shall he chosen from the sjiecial jury list hereinafter prescribed. 


This section contemplates that the names of the jury to be ‘ chosen by lot ’ shall all be drawn 
out of one box containing the names of all persons summoned to act as jurors.— v. Vithaldas 
Pranjivandas, 1. L. R. 1 Bom. 462. 

For tho practice in Bombay, see Beg, v. Vithaldas Pranjivandas, I. L. R. 1 Bom. 462 ; and in 
Calcutta, see Belchambers^s Buies and Orders, pp. 256—267. 


Irregularity in the selection of the jurors is not, unless the accused has been prejudiced, 
ground for setting aside a verdict. See In re Jhubboo Mahton, I. L. R. 8 Cal. 739, and s. 537, post. 
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As to the meaning of “ High Court ” in the section, see s. 266, a,nte^ as amended by Act X of 
1886, 8. 8. ^ 

The foUoiring rules, made under the authority conferred by s. 276, Act X of 1882 (Code of 
Oriminal Procedure), are laid down for the guidance of the Subordinate Criminal Courts : — 

Courts qf Session* 

I. — In order to nominate a jury for the trial of any prisoner or other person to be tried by 
jury, the Sessions Judge shall cause to be put together in one box cards or pieces of paper cjontain* 
ing the names of all the persons summoned to attend, except such of the said persons as shall have 
b^n excused by the Sessions Judge from serving on that day in consequence of their having served 
as jurors on the previous day, or for any other cause. Such cards or pieces of paper shall be, as 
nearly as may bo, of equal size, and each shall bear the Ucame of one person summoned to attend. 
Ilie Sessions Judge shall then, in open Court, draw, or cause to bo drawn, out of the said box, 
one after another, as many of the said cards or pieces of paper as may represent the number of 
jurors required to try the case,* and if any of the jurors whose names shall be so drawn shall not 
appear, or if any be objected to, and the objection be allowed, then such further number shall be 
drawn as may be necessary to complete the number of jurors required for the case. 

II. — In cases in which not less than one-half of the ju^ must be either Europeans or Americans 
fs. 460, C. C, P., and s. 451, C. C. P., read with s. 7, Act III of 1884) or both Europeans and Ameri- 
cans (s. 451, C. C. P. read with s. 7, Act III, 1884), the jurors shall be chosen as follows 

First . — Not less than one-half of such jury shall be chosen by lot, in the manner prescribed by 
Rule I, from a box containing the names of only Europeans or Americans, or Europeans and 
Americans, until the necessary majority is complete. 

Second.— To the names of jurors not so chosen shall then be added the names of all the other 
jurors summoned to attend, and the number necessai-y to complete the jury shall then be chosen by 
lot in the manner prescribed by Rule I. 

III. — In cases in which not less than one-half of the jury must be neither Europeans nor 
Americans (s. 275, 0. C. P.), the jurors shall be chosen as follows : — 

Not less than one-half of such jury shall be chosen by lot, in the manner prescribed by 
Rule I, from a box containing the names only of such persons as are neither Europeans nor Ameri- 
cans, until the necessary majority is complete. 

Second . — To the names of jurors not so chosen shall then be added the names of all the other 
jurors summoned to attend, and the number necessary to complete the jury shall be chosen by lot in 
the manner prescribed by Rule I. 

IV. — When the jurors have boon finally selected, their names shall be entered on the fly-leaf 
prescribed for records of Sessions trials (p. 220, Or. R. and O.), the “ foreman ” (s. 280, 0, 0. P.) 
Doing specially designated as such. 


* The number of jurors has been fixed as follows (sectior' 274, Cr. P. C.) 

(1) When accused is a European (not a European Britisli subject) or an American, the jury shall 
ioonsist : — 


(a) of five persons in the following districts, viz. :• 

Burdwan. 24-Pergunnabs. Shahabad. BhauguTpore. 

Midnapore. Moorshodabad. Tirhoot. Cuttack. 

Hooghly. Dacca. Sarun and Champarun. 

Howrah. Patna. Monghyr. 


(6) of three 

Bankura. 

Beerbhoom. 

Nuddea. 

Jessore, 

Dinagepore. 

Maldah. 

Rajshahye, 

Rungpore. 

Bogra. 


persons in tho following districts, viz . : — 

I’ubna. Noakholly. 

Darjeeling. Tipperah. 

Julpigoreo. Gya. 

Fnrreedpore. Puriieah. 

Backergunge. Sonthal Pergunnahs. 

Myinensingh. Pooree. 

Sylhet. Balasore. 

Cachar. Hazareebagh. 


Chittagong, 


Dollar du 




Singbhoom. 

Manbliooin. 

Goalparah. 

Kamroop. 

Durrung. 

Nowgong. 

Seehsaugur. 

Luckimpore. 


{Notification, Oovermnent qf Bengal, itfi January 1873, “ Calcutta Gazette:^ 22»d, ih.. 

Part I, page 152.) 

(2) When accused is not a European or American, the jury shall consist of five persons in all 
the districts to which the system of trial by jury has been, or may hereafter be, extended. 

{Notification, Government of Bengal, Uh June 1873, '^Calcutta Qazeiier 

Part I, page 741.) 

(3) When accused is a European British subject, the jury shall consist : — 

(c) of five persons in the districts named in the subjoined list A, and of three persons in the 
districts named in list B 


Bbaugulpore. 

Burdwan. 

Chittagong. 

Chumparun. 

Dacca. 


Durbhunga. 

Hazareebagh. 

Hooghly. 

Howrah. 

Jessore. 


List A, 

Lohardugga, 

Midnapore. 

Monghyr. 

Moorshedabad. 

Mozutferpore. 


Nuddea. 

Patna. 

Purneah. 

Sarun. 

24-Pergunnaih9. 
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List B. 

Backergunge. Dai’joeling, Maldah. Rjijahaliye. 

Balasore. Dinagcpore. Manbhoom. Kiingpore. 

Bankura. Furreedporo. Mymeiisingh. Shaliabad. 

Beerbhoom, Gya. Npakholly. Singbhoom. 

Bogra. Julpigoree. Pooree. Soiithal Pergimnahs. 

Cuttack. Khoolna. Pubna. Tipperali. 

{NoUfication^ Qomrnmmt of Bengal^ Vlth June 1885.) 

And of five persons in the following districts in Assam, in trials before the Court of Session, 
as well as in trials before a District Magistrate under the provisions of Act III of 18^ ; — 

Goalpamh. Sylhet. Luckimpur (excluding Cachar (excluding the 

Durrung. Kamroop. the Dibrugarh fron- North Cachar fron- 

Seebsaugur, Nowgong. tier tract). tier tract). 

{Notification^ Chief Commissioner^ Assam^ No. 63 of 2nii July 1885.) 

District Magistrates' Courts. 

V.—The above rules, mutatis mutandis, shall apply to the selection of jurors in cases before 
District Magistrates, in which the accu8c<l is a European |British subject, and claims to be tried 
by a mixed jury [s. 451 (a), C. Cr. P.] Such jurors shall be .selected from the persons summoned, 
under the provisions of s. 462 of the Code, to attend for the purposes of the trial. — JRule No. 4 oj 
2^th June 1885 ; Wilkins, Addenda, p. 90. 


277. As each juror is chosen, his name shall he called aloud, and, upon 
Names of Jurors to be his appearance, the accused shall he asked if he objects 
called. tQ Pe tried hy such juror. 

^ ^ Ohiection may then be taken to such iuror by the 

Objection to jurors. j i " l i " i i* t* 

accused or by the prosecutor, and the grounds of objec- 
tion shall be stated : 

Proyided that, in the High (>ourt, objections without grounds stated shall 

be allowed to the number of eight on behalf of the Ch’own 
grounds stat^. behalf of the person or all th(i persons 


Objection with out 
grounds stated. 


charged. 


278. Any objection taken to a juror on any of the following grounds, 

if made out to the satisfaction of the Court, shall be 

Ground of objection. .^Howed— 


(a) some presumed or actual partiality in the juror ; 

(/>) some personal ground, such as alienage, deficiency in the qualification 
required by any law or rule haying the force of law for the time being in force, 
or being under the age of twenty-one or aboye the age of sixty years ; 

(c) his haying by habit or religious yows relinquished all care of worldly 
affairs ; 

(d) his holding any office in or under the Court ; 

(c) his executing any duties of Police or being entrusted with Police-duties; 

(f) his haying been conyicted of any offence which, in the opinion of the 
Court, renders him unfit to serve on the jury ; 

(g) his inability to understand the language in which th(^ evidence is given, 
or, when such evidence is interpreted, the languag(^ in which it is interpreted ; 

(A) any other circumstance which, in the opinion of the Court, renders him 
improper as a juror. 


279. Every objection taken to a juror shall bo decided by the Court, 
Decision of objection, and such decision shall be recorded and be final. 

If the objection is allowed, the place of such juror shall be supplied by any 
Supply of place of other juror attending in obedience to a summons and 
juror against whom ob- chosen in manner provided by section 276 ; or, if there 
jection allowed. jg other juror present, then by any other person 

present in the Court whose name is on the list of jurors, or whom the Court 
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considers a proper person to serve on the jury, provided that no objection to such 
juror or other person is taken under section 278 and allowed. 

280. When the jurors have. been chosen, they shall appoint one of 
Foreman of Jury. their number to be foreman. 

The foreman shall preside in the debates of the jury, deliver the verdict of 
the jury, and ask any information from the Court that is required by the jury or 
any of the jurors. 

If a majority of the jury do not, within such time as the Judge thinks 
reasonable^ agree in the aj)pointment of a foreman, he shall be appointed by the 
Court 


281. When the foreman has been appointed, the jurors shall be sworn 

Swearing of Jurors. under the Indian Oaths Act, 1873. 

This is new, altering the law as laid down by Beg* v. Lakshuman Bamchandra^ .3 Bom. H. C. 
Cr. 56, where if was held that it was not necessary, in a trial before a Court of ^ssion, that the 
jurors should be sworn. 


282. If, in the course of a trial by jury, at any time before the return of 

the verdict, any juror, from any sufficient cause, is pre- 
vented from attending throughout the trial, or if any 
juror absents himself, and it is not jiracticable to en- 
force his attendance, or if it appears that any juror is unable to understand the 
language in which the evidence is given, or, when such evidence is interpreted, 
the language in which it is interpreted, a new juror shall be added, or the jury 
shall be discharged and a new jury chosen. 

In each of such cases the trial shall commence anew. 

Under s. 332, 2^ost, a juror or assessor is liable to a fine of Rs. 100 for non-attendance. 

Where, at the close of a trial, ono of the assessors was discovered to be so deaf and blind as to be 
incapable of understanding the proceedings, the tri\l was held to be null and void . — MacL H* C, Pro., 
22nd July 180C ; Weir, p. 3, 


Discharge of Jury in 
case of sickness of pri- 
soner. 


283. The Judge may also discharge the jury 
whenever the prisoner becomes incapable of remaining 
at the bar. 


77. — Choosing Assessors, 

284. When a trial is to be held with the aid of assessors, two or more 

shall be chosen, as the Judo;e thinks fit, from the persons 

Assessors how chosen. i a a i 

summoned to act as such. 

The actual trial with the aid of the assessors does not begin until the charge has been read and 
the accused claims to be tried. — Emp. v. Bastiano, I. L. H. 15 Bora. 514, 

The same assessors may aid in the trial of as many accused persons successively as the Court 
thinks fit. See note to s. 72, supra. 


285. If, in the course of a trial with the aid of assessors, at any time be- 
Procedure when as- finding, any assessor is, from any sufficient cause, 

Bessor is unable to at- prevented from attending throughout the trial, or absents 

himself, and it is not practicable to enforce his attend- 
ance, the trial shall proceed with the aid of the other assessor or assessors. 

If all the assessors are prevented from attending, or absent themselves, the 
proceedings shall be stayed, and a new trial shall be held with the aid of fresh 
assessors. 

An assessor is liable to a fine of Rs. 100 for non-attendance — S. 332, post. 

The law contemplates the continuous attendance of at least ono assessor throughout the trial. 
Accordingly, when in the course of a trial with three assessors one died at an early stage, and later 
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on another became too ill to atfend, and finally the third asseasror was obHflred to retire during: 
portion of the address of the pleader for the accused, it was held that the trial was, without jurifih 
diction.— v. Muhammad Khan^ I. L. K. 13 All. 337. 

E* — Trial to close of cases for Prosecution and Defence. 


286 . When the 

Opening case for pro- 
secution. 

guilt of the accused. 


jurors or assessors have been chosen, the prosecMor shall 
open Ins case by reading from the Indian Penal Code 
or other law the description of the offence charged, and 
stating shortly by what evidence he exj)ects to prove the 


Examination of wit- 
nesses. 


Th(^ ]>rosecutor shall then examine his witnesses. 


As to modification of procedure in case of previous convictions, see. s. 310, 27ost. 


The witnesses must be examined. It is not snfiicient, oven with the consent of the pleader for 
the defence, to p«it in the depositions taken before the Mafjistrate, and allow the witnesses to be 
cross-examined upon them. — Subha v. Enip., I. L. R. 9 Mad. 83. 

Duty of ProsecMtion.— It is the duty of the Public Prosecutor, at a trial before the Court of 
Session, to call and examine all material witnesses sent up to the Court on behalf of the prosecu- 
tion, and the Judfje is bound to hear all the evidence upon the charge. But the Public Prosecutor, 
it was held by Tykrell, J., is not bound to call any witnesses who would not, in his opinion, speak 
the truth, or support the points he desires to establish by their evidence ; but in such circumstances 
ho should explain to the Court that this is the reason for not calling these witnesses, and he should 
offer to put them in the box forcross examination by the accused at their discretion. In the absence 
of any such explanation or other reasonable grounds apparent in the face of the proceedings, infer- 
ences unfavourable to the prosecution must be drawn from the non -production of its witnesses : Emp. 
V. Tulla, I. L. R. 7 All. 904. See Dhunnoo Kazi^ I. L. R. 8 Cal 121 : Emp» v. Rally Prosonno Das^ 
I. L. R. 16 Cal 24.5 : Emp. v. Stanton, I. L. R. 14 All. 521 : Emp. v. Bankhandi, I. L. R. 15 All. 6, — 
See further notes to ss. 244 to 245, supra. 


In Sessions cases, every vernacular (1) document, (2) deposition, or (3) examination of an ac- 
cused person, admitted in evidence at the trial, shall be translated into English ; and a copy of 
such translation fairly written out shall bo indorporated in the record. Provided that, when a 
vernacular document, the contents of which are not relevant, is used in evidence for a limited pur- 
pose, sucdi as to prove a signature, or handwriting, or the nature of writing materials, or the like, it 
shall not l)e necessary to make an English translation of the contents of such document. The trans- 
lation of more than one document, deposition, or examination shall not be written on one sheet of 
paper. — C. O. No. 4 of 2Sth February 1884 ; Wilkins, Addenda, pp. 64 and 68. 


Examination of ac- 
cused before Magistrate 
to be evidence. 


287 . The examination of the accused duly re- 
corded l)y or before tlie committing Magistrate shall be 
tendered by the prosecutor and read as evidence. 


Section 80 of the Evidence A(;t (I of 1872) provides that “ wlienevor any document ia produced 
before any Court purporting to be a record or momorandtim of the evidcnc.e, or of any part of the 
evidence given by a witness in a judicial proceeding, or before any officer authorized by law to take 
sucli evidence, or to bo a statement or confession by any prisoner or accused person taken in accord- 
ance with law, and purporting to be signed by any Judge or Magistrate, or by any such officer as 
aforesaid, the Court shall presume that ti»e document is genuine ; that any statements as to the 
circumstances under which it was taken, purporting to be made by tbo person signing it, are true ; 
and that such evidence, statement, or confession was duly taken.” See memorandum required 
under s. 164, ante. 

A deposition given by a person is not admissible as evidence against him in a subsequent pro- 
ceeding without its being first proved that he was the person who was examined and gave the deposi- 
tion.— -In the case of Emp. v. Durya Sonar, I. L. R. 11 Cal. 580, a p>ardon had been tendered to an 
accused, and bis evidence was recorded by the Magistrate. Subsequently tbo j)ardon was revoked, 
and he was put on trial before the Sessions Judge with the other accused. His former deposition was 
put in and used without any proof that ho was the person who was examined before the Magistrate. 
The deposition was held to be inadmissible. — See Reg. v, Nussuruddin, 21 W. R. Cr, 5. 


As to examining the prisoner during the course of a trial, see s, 342, infra, and notes to ss. 209 
and 25.3, ante. 

This section only refers to the examination of an accused by or before the committing Magis- 
trate, but a confession taken under s. 164, ante, is also admissible. Sec s. 5.33, post. It is apparently 
not optional with the prosecution to put in the examination of the accused. — Emp. v. Rama Tevan. 
I. L. R. 15 Mad. 352, p. 353. 

Section 30 of the Evidence Act provides that “when more persons than one are being tried joint- 
ly for the same offence, and a confession made by one of such persons affecting himself and some other 
of such persons is proved, the Court may take into consideration such confession as against such other 
person as well as against the person who makes such confession. ^Explanation. — Offence as used in 
this section includes the abetment of or attempt to commit this offence — Act III o/1891 8. 4.] 

Illustrations. 

“ (a) A and B are jointly tried for the murder of C. It is proved that A said, ‘ B and 1 
murdered C,’ The Court may consider the effect of this confession as against B. 
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A is on his trial for the murder of C. There is evidence to show that O was murdered 
by A and B, and that B said, ‘ A and I murdered C.’ This statement may not be taken into con- 
sideration by the Court as afjainst A, as B is not bein^ jointly tried.” 

Although the confession of a prisoner affecting himself and another person chained with the 
same offence is, when duly proved, admissible as evidence against both, such person cannot, when 
it is uncorroborated as against him, be legally convicted on it. — Einp, v. Ashootosh Chuckerhutty^ 
I. L. R. 4 Cal. (F. B.) 483 ; (S. C.) 3 C. L. R. 270 : Fro., lUh October 1876, I. L. R. 1 Mad. 163: 
Venkatasami v. Keg., I. L. R. 7 Mad. 102. 

A deposition given by a person to whom a conditional pardon has been tendered is not, after 
withdrawal of the pardon, admissible against him on a subsequent proceeding or on the trial of 
himself with his accomplices, unless it is first proved that he was the person who was examined 
and gave the deposition {Emp. v. Durga Sonar, I. L. R. 11 Cal. 5^) ; and apparently a confession 
made by an accused before a Court other than the Court trying him could not be used against him 
or against persons tried jointly with him without evidence being given, identifying him as the 
person who made the confession. See the note to s. 164, mpra, as to the use of confessions on 
joint trials, p. 143. A confession of one of several accused persons made in the absence of the 
others is of no weight as against the latter. Such confessions, like statements of approvers, are 
always regarded as tainted.— v. Bipin Bimvaa, I. L. R. 10 Cal. 970. 

A Judge should charge a jury that mere confessions of prisoners tried simul^neously for the 
same offence are only to be rated as evidence of a very defective character as against others than 
those who made them, and that they require especially careful scrutiny before they can be safely 
relied on. — Iteg. v. Sadhu Mundul, 21 W. R. Cr. 69. 

Where two persons are accused of an offence of the same definition or arising out of a single 
transaction, the confession of the one may be used against the other, though it inculpates himself 
through acts separable from those ascribed to his accomplice, and capable therefore of constituting 
a separate offence from that of the accomplice. — Emp. v. Nur Mahomed, 1. L. R. 8 Bom. 223 : see 
Reg. V. Furbhudas Ambaram, 11 Bom. H. 0. R. 90. 

An admission by certain persons that the crime charged against them was committed by 
certain other persons, and that whatever share they had in it was under compulsion, is not a con- 
fession upon which any person ought to be convicted. — Queen v. Kislo Murtdulyl W. R. Cr. 8. 

It is not necessary for a Sessions Judge to read out to prisoners confessions maale by them 
before a Ma^strate, and ask them whether they have any objection to the reception of these 
confessions. The examination of prisoners before a Magistrate is to be received in evidence, and 
the attestation of the Magistrate is prirnd facie proof of the circumstances.— v. Misser 
Sheikh, 14 W. R. Cr. 9. See further note to s. 298, poet. 

Before criminating a man on his own statement under examination, the Court should be 
satisfied that such statement was deliberately made and recorded ; that, after being recorded, it 
was shown or road to the accused, so that he might be assured that his woi’ds were correctly taken 
down, and these important circumstances should bo attested by the signature of the Magistrate 
following the certificate mentioned in s. 346 (s. ,364 of the present Code), which is to be given under 
hia own hand, — Queen v. Mmsamut Niruni, 7 W. R. Cr. 49. 

And where a statement made by a pidsoner before a Magistrate, though signed by the Magis- 
trate, does not contain such certificate, it does not of itself constitute primd facie evidence of the 
examination within the meaning of this section ; and if other proof is not given (now under s. 633, 
post) to shew that the statement was made by the prisoner before the Magistrate, the statement is 
not admissible as evidence at the Sessions — Queen v. Peiumber Dhoobee, 14 W. R. Cr. 10. 

A prisoner may bo convicted on his own uncorroborated confession {Queen v. Runjeet Sontal, 
6 W. R. Or. 73), even in a case of murder. — Queen v. Hyder Julaha, ih. 83. 

A confession before the Magistrate, though afterwards retracted before the Sessions Court, is 
evidence against the party making it {Queen v. Mussamut Jema, 8 W. R. Cr. 40) ; provided the 
Judge be satisfied that it was made voluntarily. — Queen v. Sreemuty Mongola, 6 W. R. Cr. 81 ; but 
a retr^ted confession should be supported by independent reliable evidence corroborating it in 
material particulars. — Emp. v. Barappa, I. L. R. 12 Mad. 123 : Emp. v. Rangi, J. L. R. 10 Mad. 
295: see Reg. v. AmanuUa, 12 B. L. R. App. 15 : and it seems that where depositions used under 
8. 288 are the only corroboration they arc not sufficient. — Emp. v. Barajypa, I. L. R. 12 Mad. 123. 

At the Sessions trial the prisoner retracted hi,s statement when it was read over to him, and 
said that he w'as compelled to make it. The .Judge without making any inquiry or taking any 
evidenc?e on the point submitted the prisoner’s statement to tlic jury as a confession. It was held 
that the Judge was wrong in so doing, and that he should rather have charged the jury not to accept 
the prisoner’s statement as a confession. — Queen v. Gimesh Koormee, 4 W. R. Cr. 1, 

A Sessions Judge should compare the statements of the witnesses recorded by the Magistrate at 
the preliminary investigation with the evidence of the same witnesses at the Sessions v. 

Bindahun Bowree, 5 W. R. Cr 54, per Norman and L. S. Jackson, JJ. (Campbell J. dissent- 
ing)]; and it was held by Wilson, J,, he may direct the attention of the jury to discrepancies 
between the evidence given by witnesses in the Sessions Court and that given before the Magis- 
trate without the depositions being put in. — Emp. v, Haran Chunder M liter, 6 C. L. R. 390. 

The examination of the accused before the Magistrate must be given in evidence at the 
Sessions trial, whether it tolls for or against the prisoner, and it is not in the discretion of the 
prosecution to put in that examination or wot.— Queen v. Sheikh Mehar Chand, 13 W. R. Cr. 63 ; 
Queen v. Misser Sheikh, 14 W, R. Or, 9 : Emp. v. Rama Tevan, I. L, R. 15 Mad., p. 353. 

Examinations of accused persons, depositions^ <£*c., how received in evidence at a Sessions trial, 
— (a) The ‘examination of the accused person,’ which is directed by s. 287 of the Code of Criminal 
Procedure, shall be tendered by the prosecution and read as evidence before the accused is called 
upon to enter on his defence. 
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(6) So also should be the deposition of a medical witness which ** may be |pven in evidence ” 
(s. 509), and the examination of a witness in a case in which it ‘ may be given in evidence * under 
s. 33 of the Evidence Act (if it is considered desirable on the part of the prosecution to put in 
such examination). 

(c) Before examinations are received as evidence under any of these three sections, care must 
be taken to see that they are in proper form and duly attested, or otherwise strictly proved. And 
under s. 33 of the Evidence (Act, I of 1872), the examination cannot be given as evidence unless it 
is proved that the witness, whose examination it is proposed to put in, is dead, or the Court is 
satisiied that for sufficient cause his attendance cannot be procured. 

(d) Such examinations, when so received, are to be detached from the proceedings in the 
preliminary inquiry and annexed to the record of the trial. — Cal, H, C. G, 0, ilTo. 11 of 2nd Sep- 
tember 1867 ; Wilkins ^ p. 114. 

(e) Confessions to he Translated ,— confessions or examinations of accused persons made 
before a Magistrate form pai-t of the evidence against the persons committed for trial to the Court 
of Session, they should be accompanied by translations into English fairly written out,— Cal, H, C, 
C, O. No, 4 o/ lOi/i August 1872 ; Wilkins ^ p. 114. 

In a trial before a Court of Session, the examination of the accused person which this section 
requires to be given in evidence should bo read as part of the case for the prosecution before the 
defence is entered upon and marked as an exhibit. A note to the effect that this has been done 
should be entered in the record. — See Mad, H, C, Pro,y 31^^ March and 11th November 1869 ; 
Weir, p. 44. 


288 . The evidence of a witness duly taken in the presence of the 

accused before the connnittin^? Magistrate may, in the 
Evidence given at pre- discretion of the ])residing Judge, if such witness is 

produced and examined, be treated as evidence in the 
case. 


liminary inquiry admis- 
sible. 


The witness must ho produced and examined before the Judge in order that his depositions may 
be treated as evidence under this section. 

Under s. 512, posty if it be proved that an accused person has absconded, and that there is no 
immediate prospect of arresting him, the Court competent to try or commit for trial such person 
for the offence complained of may, in his absence, examine the witne.sses (if any) produced on 
behalf of the prosecution, and record their depositions. Any such iJeposition may, on the arrest 
of such person, be given in ovidenco against him on the inquiry into, or trial for the offence with 
which he is charged, if the deponent is dead or incapable of giving evidence, or his attondanoo 
cannot be procured without an amount of delay, expense, or inconvenience which, under the 
circumstances of the case, would be unreasonable. — S. 612, post. See note to that section. See In 
re Dham Munduly 6 C. L. R. 63. 

Section 33 of the Evidence Act, (I of 1872,) provides that “ evidence given by a witness in a 
judicial proceeding, or before any person authorized by law to take it, is relevant for the puriwse 
of proving, in a subsequent judicial proceeding, or in a later stage of the same judicial •proceecfiiig, 
the truth of the facts which it states, when the witness is dead or cannot be found, or is incapable 
of giving evidence, or is kept out of the way by the adverse party, or if his presence cannot be ob- 
tained without an amount of delay or expense which, under the circumstances of the ease, the Court 
considers unreasonable. 

“ Provided that the proceeding was between the same parties or their representatives in inte- 
rest; that the adverse party in the first proceeding had the right and opportunity to cross-examine ; 
and that the questions in issue were substantially the same in the first as in the second proceeding, 

“ Explanation , — A criminal trial or inquiry shall be deemed to be a proceeding between tho 
prosecutor and accused within the meaning of this section.” 

In Reg, v. Arjun MeghUy 11 Bom. H. C. R. 282, West, J., said : “ We think that the purpose 
of s. 249 of the Criminal Procedure Code (Act X, 1872), as recently amended, is to make depositions 
given before Magistrates in the preliminary inquiry, evidence for the purposes of the trial in the 
Court of Sessions, only when the Sessions Judge determines, in the exercise of his discretion, that 
they are to be used in this way. But we think that the exercise of this discretion, considering it as 
a matter of fact or of law, is open to review by this Court in appeal. When a case is under trial 
in a Court of Session, the Sessions Judge has the depositions given in the Magistrate’s Court 
before him. If he finds that the statements of the witnesses in his own Court differ materially from 
those previously made by the same witnesses, it is his duty to examine them as to the discrepancies, 
and this is more specially his duty when the prisoners are undefended, and contriwlictory testi- 
mony is given for the prosecution. But if he thus examines the witnesses, he ought (See Taylor on 
Evidence, ss. 1300, 1301, and Indian Evidence Act, s. 156), in ordinary cases, to make the d^osi- 
tions upon which he has examined them evidence in tho case ; he is at liberty to do so, and the 
power should be exercised so as to bring all relevant matter, so far as possible, under consideration 
in forming a judgment on tho case. If the Sessions Judge has omitted to examine witnesses on 
obvious and important discrepancies in their statements, this Court will, in general, direct that 
such an examination be made, and the Sessions Judge, having the witnesses before him for such a 
purpose, will, in most cases, feel it his duty to make the former depositions evidence quantum valeat 
for the purposes of the final adjudication in appeal. The alternative is for this Court in such cases 
to order a new trial, on the ground that there has been a misuse of the Sessions J udge’s discretion 
which may have caused a defeat of justice ; but a new trial will not be ordered except in special 
cases,” 

Under s, 33 of tho Evidence Act, depositions of an absent witness are only admissible when 
the prisoner has had the right and opportunity to cross-examine, — Reg, v. Etwaree DharUt 21 W. £t. 
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Or. 12. Inconvenience to witnesses is no ground allowed under s. ,3.3 of the Evidence Act : Emp, 
T. Burkey I. L. R. 6 All. 224 : see Reg, v. Lukhun Santhal, 21 W. R. Or. 56. The former deposi- 
tion must have been made before a person authorized by law to take it. If it was taken in a pro- 
ceeding pronounced to bo coram non judice^ it cannot be used. — Rama Reddy, I. L. R. .3 Mad. 48. 

In the case of Joyudee Paramanick, 7 C. L. R. 66, Field, .T., expresstjd a grave doubt, whether 
the deposition of an approver taken before the committing Magistrate might be used as evidence 
against his accomplices on their trial before the Sessions Court, the conditional pardon of the 
^prover having 1been withdrawn. A similar doubt was expressed by the Court (Prinsep and 
3fo'rTBNHA.M, JJ.) in the case of Nanha Malla v. Emp., 1,3 C. L. R. 326. 

This section, it has been recently held, was never intended to be used so as to enable a Court 
trying a case to take a witness’s deposition bodily from the committing Magistrate’s record and to 
treat it as evidence before the Coiii-t itself. — Emp. v. Dam Sahai, I. L. R. 7 All, 862. It contem- 
plates the evidence recorded by the committing Magistrate as not being ordinarily evidence in the 
case. It is only in case of individual witnesses, “if such witnesses are produced and examined,” 
that the Judge may, in his discretion, treat their evidence as evidence in the case. — Subba v. Emp.^ 
I. L. R. 9 Mad. 89 : see Shib Dyal v. Emp., Punj. Rec., 188.3, p. 54 : Reg. v. Majohur Roy, 24 W. R. 
Or. 11. In the case of Shib Dyal v. Emp., Punj. Rec., 1883, p. 54, the evidence of a witness in an 
inquiry upon a charge of murder was taken in the presence of the accused by the Magistrate, who, 
being of opinion that the witness was concerned in the murder, committed her for trial to the Sessions 
Court with the original accused. In the Sessions Court the deposition was used, but it was held to 
have been wrongly used, as she was not under this section of the Code produced and examined as a 
witness. 

Where a Judge proposes to contradict witnesses by their statements made before the commit- 
ting Magistrate, he is bound to put to them the whole or such portions of their depositions as he 
intends to rely upon in his decision, so as to afford them an opportunity of explaining their mean- 
ing or denying that they had made any such statement.— v. Dan Sahai, I. L. R. 7 All. 862. 

The statement of a prisoner, whether taken as a confession or an examination, may be received 
as evidence. — Reg. v. Suneechur, 5 W. R. Cr. 1. As to the formalities required, see Reg. v. 
Nussuruddin, 21 W. R. Cr. 5, and Evidence Act, s. 80, and s. 164, ante. The certificate of a 
Magistrate appended to a confession, in or<ler to afford primd facie evidence, under s. 80 of the 
Evidence Act, of the circumstances mentioned in it relative to the taking of the statement, ought 
to give the facts necessary to render the deposition admissible under the section. — Reg. v. Nussur- 
uddin, 21 W. R. Cr. 5. If the examination of an accused person taken before the Magistrate is 
afterwards read in evidence at the trial before the Sessions Court, the whole of it should be read 
out. —Pro., 5lh November 1869 : 5 Mad. H. C. R. iv. But the deposition of a person is not admissible 
against him in a subsequent proceeding in which he is accused without proof that he made the 
deposition.— Pmp. v. Durga Sonar, I. L. R. 11 Cal. 580. 

Where the Sessions J udge considered that the evidence given before him was untrustworthy, 
but nevertheless convicted the accused, under the corresponding section of the former Code, upon the 
evidence given by the same witnesses before the committing officer, it was held that the conviction 
was hsid.— Queen v. Amanullah, 21 W. R. Cr. 49 : (S. C.) 12 B. L. R. Appx. 15. Phear, J., said : 
“The Judge founds his conviction of the prisoner upon the testimony which was given before 
another judicial officer, not before himself, by the very persons who acco?’ding to his own view, 
before him showed themselves in the very same matter to be utterly unworthy of belief. Even if 
s. 249 (s. 288 of this Code) warranted the Court in taking such a step as this, it seems to me certainly 
an inordinately long step to take. And I might almost say that the logical consequence would be 
that the taking of evidence in the Sessions Court might bo altogether dispensed with ; for, if it is 
legitimate, proper, aud safe that the Sessions Court should come to a verdict against the prisoner 
upon the evidence given before the Magistrate by witnesses who before the Sessions Court denied 
that evidence and showed themselves unworthy of belief, d fortiori it would be right, proper, and 
safe for the Sessions Court to found its judgment upon the evidence given before the Magistrate in 
those cases where the witnesses afterwards confirm that evidence by the testimony which they give 
in the Sessions Court. And I think that this very obvious consequence shows very conclusively that 
the Judge misapprehended the true scope of s. 249 (s. 288 of this Code) of the Criminal Procedure 

Code.” It appears to me that the Legislature, in 

framing this enactment, desired merely to authorize the Court to take a particular statement made 
by a witness before the committing Magistrate as the true statement, notwithstanding that it was 
denied, or a statement inconsistent therewith was made, by the witness before the Court itself, if the 
Court could see from the evidence of that same witness before itself, or of other witnesses before 
itself, that the original statement was worthy of belief, not that the Court should discard wholly the 
testimony of witnesses given before it, and have recourse to the testimony of the same persons which 
was given elsewhere before another judicial officer on the occasion of making the investigation 
preliminary to the final trial. The discretion which is conferred by the passage ‘ if the Court 
thinks fit ’ in s. 249 [288] is^ to be exorcised upon substantial materials rightly before the Court, and 
reasonably sufficient to guide the judgment of the Court as to the truth of the matter, and not as 
was the case here, upon mere speculation or conjecture.” And Morris, J., said : “It seems to me 
that under 8. 249 [2o8] of the Criminal Procedure Code, a Judge may base his judgment on the 
evidence given before the Magistrate in the presence of the accused, where there are special and 
particular reasons for considering that evidence to be honest and true, and when that evidence is 
to a certain extent corroboi’ated by independent testimony before himself. In the present instance 
there is nothing of this kind. There is really no one such substantive fact conclusively proved as 
can enable the Judge to say with confidence that the evidence given before the Magistrate was 
true as opposed to what was said before himself. Nor can it be said that the Police-officer, or any 
other witness before the Court of Session, affords independent testimony corroborative of the 
evidence given before the Magistrate.” In the case of Emp. v. Dan Sahai, I, L. R. 7 All. 832, 
Straight, J., expressed his approval of the remarks of Phear, J. 
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Depositions under this section (288) whore they are the only evidence corroborating a confession 
which has been retracted are not sufficient' to justify a conviction. — v. Barappa^ I. L. R. 12 
Mad. 123. 

Upon an inquiry before a Magistrate in a case of murder, two vakeels presented their vakalutna- 
mahs and applied to bo allowed to conduct the defence of the accused. The Magistrate refused per- 
mission, and, after recording the depositions of the witnesses, committed the accused to take tneir 
trial before the Sessions Court. In the Court of the Magistrate the only material evidence for the 
prosecution was that of three witnesses, who, on being examined in the Sessions Court, denied all 
knowledge of the facts to which they had deposed before the Magistrate. Two of them denied having 
made the statements recorded, while the third admitted the statements attributed to him, but assert- 
ed that they were false and made under pressure. The Sessions Judge, disbelieving the state- 
ments made in his Court, thereupon used the previous depositions as evidence in the case, and mainly 
upon these convicted the accused of murder and sentenced them to transportation for life. Against 
this conviction and sentence the prisoners appealed to the High Court, on the ground that the pre- 
vious depositions ought not to have been used as evidence in the case, as the Magistrate had refused 
to allow their pleaders to appear and cross-examine the witnesses who made the depositions. The 
High Court affirmed the sentence.— /w re Dham Mundul^ 6 C. L. R. 53. 

289 . When the examination of the witnesses for the prosecution and the 
Procedure after ex- examination (if any) of the accused are concluded, the 
amination of witnesses accused shall be asked whether he means to adduce 
for prosecution. evidence. 

If he says that he does not, the prosecutor may sum up his case ; and if the 
Court considers that there is no evidence that the accused committed the offence, 
it may then, in a case tried with the aid of assessors, record a finding, or, in a 
case tried by a jury, direct the jury to return a verdict, of not guilty. 

If the accused, or any one of several accused, says that ho means to adduce 
evidence, and the Court considers that there is no evidence that the accused 
committed the offence, the Court may then, in a case tried with the aid of as- 
sessors, record a finding, or, in a case tried by a jury, direct the jury to return a 
verdict, of not guilty. 

If the accused, or any one of several accused, says that he means to adduce 
evidence, and the Court considers that tliere is evidence that he committed the 
offence, or if, on his saying that he docs not mean to adduce evidence, the prose- 
cutor sums up his case and the Court considers that there is evidence that the 
accused committed the offence, the Court shall call on the accused to enter on. 
his defence. 

The words “ the prosecutor may sum up his case ” do not exclude the assistance of counsel.— In 
re Narayen M, Pendshe^ 11 Bom. H. C. R. 102. 

Where, on being asked under this section, the accused has stated that ho means to adduce 
evidence, but on further consideration does not do so, the Court is not at liberty to make a presump- 
tion adverse to the accused from the circumstance that he has not adduced Qv'ulencQ,— Hurry Churn 
Chuckerhutty v. Emp„ 13 C. L. R. 358 ; (S.C.) I. B. R. 10 Cal. 140. In that case at tbe close of 
the evidence for the prosecution, the attorney for the defence, in answer to the Judge, stated that 
he meant to call witnesses. The Court then adjourned ; and, on the foUowing day, the attorney 
stated that, on reconsideration, he did not intend to call witnesses. The Judge allowed the prose- 
cution to reply. On appeal the High Court (Brinsep and Tottenham, JJ.) held that, although the 
strict interpretation of ss. 289 and 292 of the Code would warrant this course, it was never meant 
by the Legislature that the prosecutor should have a reply when no witnesses are called for the de- 
fence, the object of tbe law neing evidently to let each side have an opportunity of commei^ing on 
the evidence of the other, and not to give an additional advantage to the prosecution in such a case 
as that before them. 

So it was held in Calcutta and Bombay, that the fact that the accused had, during the cross- 
examination of the witnesses for the prosecution, used certain documents, and that such documents 
had been put in evidence on his behalf did not entitle the prosecutor to the right of repw, if, 
when asked upon the close of the case for the prosecution, whether he meant to adduce evidence, 
the accused said that he did not. — Em.p. v. Qrees Chunder 'Banerjee, I. L. R. 10 Cal. 1024 : Emp, 
V. Kaliprosonno Does, I. L. R. 14 Cal. 245 ; Emp, v. Krisfmajif I. L. R. 14 Bom. 4.30: J^P* v. 
Bolomon. I. L. R. 17 Cal. 930. In Madras, however, these cases were dissented from in v. 
Venkatapathi, I. L. R. 11 Mad. .339. See s. 292, post. In Allahabad, also, it has been held that 
where documents are put in evidence by the defence during the course of the case for the prosecu- 
tion, although the defence calls no witnesses, the prosecution has a right of reply.— Emp. v. Hay 
Held. I. L. R. 14 All. 212, p^r Knox, J., expressly dissenting from Emp. v. Orees Chund^' Banepee^ 
I. L. R, 10 Cal. 1024 : Emp. v. Kaliprosonno Dossy I. L. R. 14 Cal. 245 ; Emp. v. bolomony I. L, 
R. 17 Cal. 930 : and Emp. v, Krishnajiy I. L. R. 14 Bom. 436, 
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In England where any documents ai'e put in on behalt of the accused at any time in the course of 
the trial the counsel for the prosecution has a right at the conclusion of the defence to address the 
jury in reply. — Roscoe Cr, Evd., p. 204 (11th edition) ; see R, v. Edwards^ 8 O. and P. 

An accused should be called upon to enter upon his defence and to produce his evidence when 
the case for the prosecution has been brought to a close. Where, therefore, one witness for the pro- 
secution was re-called after the prisoner had made his defence, and the prisoner had no opportunity 
of calling evidence with reference to the evidence of that witness, the High Court qua.8hed the con- 
viction and ordered a new trmL— Queen v. Aseanooliah, 13 W. R. Cr. 15, See notes to s* 256, ante. 

If, on being called on to enter upon his defence and to produce his evidence, the accused makes 
any statement in defence, it ought to be recorded ; if he does not voluntarily make any statement, and 
declines to answer any question put by the Court, the fact should be noted, and when there is nothing 
else to show the nature of the defence, a note of the address to the Court, if any, should be record- 
ed. The record is not complete unless it shows the nature of the defence set up. — In re Gopal 
Hajjam, 15 W. R. Cr. 16. 

Witnesses for the defence ought not to be examined until after the evidence for the prosecution 
has been taken, for it is only when sufficient evidence has been produced against him that an 
accused can be called upon to go into his defence.— /» re Turibullaht 4 C. L. R. 338. 

In conducting a case for the prosecution, all persons w'ho are alleged or known to have any 
knowledge of the facts ought to be brought before the Court and examined. It is not a valid ground 
for the non-production of witnesses in the Sessions Court that they had been examined by the com- 
mitting Magistrate against the express wish of the Police-officer in charge of the prosecution. — Emp, 
V. Bam Sahai Lal^ I. L. R. 10 Cal. 1070. 

If an accused person has not his witnesses present, the Judge should, if he sees grounds for pro- 
ceeding, first call upon him for his defence and then postpone the case . — Queen v. Jumiruddin^ 
23 W. R. Cr. 58. See also Queen v. Ishan Dutt^ 6 B. L. R. Appx. 88 : (S. C.) 15 W. R. 34. 

“ No Evidence ,^^ — When there is nothing in the evidence winch, if believed, amounts to proof, the 
case should not be left to the jury {Queen v. dreedharee Manjey 7 W. R. Cr. 39), as a verdict of 
guilty cannot, under the circumstances, be sustained {Queen v. Hutton DasSy 16 W. R. Cr. 19) ; but 
if there is some evidence, the case must go to the jury, even though the Judge disbelieves the evi- 
dence . — Re Huroo^ ShahUy 10 W. R. Cr. 20 ; for the words “ no evidence ” in the 2nd and 3rd para- 
graphs of the section are not to be read as meaning “ no satisfactory, trustworthy or conclusive 
evidence.” —Emp. v. Vojiramy I. L. K. 16 Bom. 414. If there is evidence, the trial must go on to 
its close.— /hid ; Emp. v. Munna Laly I. L. R. 10 All. 414. 

It would seem from Reg. v. Parvatiy 7 Bom. H. C. R. C. C. 82, which was decided under Act 
XXV of 1861, s. 372, that when a judgment of acquittal is recorded, it is not necessary to ask the 
assessors their opinion. Sec also In re Narain Das, I. L. R. 1 All. 610/i. 

Cross' Exarnination . — It will be observed that while s. 290 expressly provides for the cross-ex- 
amination of the witnesses for the defence, this section is silent as to the cross-examination of the 
witnesses for the prosecution by the accused. An accused person, however, is always entitled to 
cross-examine the witnesses for the prosecution, fcieo notes to s. 2^)6, ante, and s. 128 of the Evi- 
dence Act, I of 1872. The Court cannot refuse even to allow the cross-examination of a witness 
called by itself.— /w re Oreesh Ckumier Talukdar, 5 ( 3 . L. R. 364 : (S. C.) I. L. R. 5 Cal. 614. A 
Judge ought, it has been held, to allow the accused an opportunity of cross-examining all witnesses 
whose depositions have been taken for the jirosecution before the committing Magistrate, but whose 
evidence is dispensed with at the trial. His refusal to do so is not an error in law, though matter 
for comment by the counsel for the accused. — Reg. v. Futtechand Vastachandy 5 Bom. H. C. R. Cr. 
85 : Emp, v. Greesh Chunder Talukdar, 5 C. L. R. 364 : (S. C.) I. L. R. 5 Cal. 614 : Emp. v. Tulla, 
I. L. R. 7 All. 904. See Emp. v. Kaliprosonno Doss, 1. L. R. 14 Cal. 245 .E^np, v. Solomon, 1. L. R. 
13 Cal. 930. In Emp. v. iSta7itony I. E. R. 14 All. 521, it was said that all the prosecution is bound 
to do is to have witnesses who were examined before the corainittiiig Magistrate present at the 
trial so as to give the Court or counsel for the defence an opportunity of examining them . — Per 
Knox, J. 

Duties of Prosecution.— Tho relative duties of the prosecution and the defence were described 
in the following remarks made in the case of Dhunnoo Kazi, 10 C. L. R. 151 ; (S. C.) 1. L. R. 
8 Cal. 121. 

“ The only legitimate object of a prosecutor is to secure not a conviction, but that justice may 
be done. The prosecutor, therefore, is not free to choose how much evidence he will bring before 
the Court, He is bound to produce all the evidence in his power directly bearing on the charge. 
It is primH facie his duty accordingly to call those witnesses who, from their connection with the 
ti*ansaction in question, must be able to give important information. The only thing that can re- 
lieve the prosecution from calling such witnesses is the reasonable belief that, if called, they would 
not speak the truth. If such witnesses are not called without sufficient reason being shown (and 
the mere fact of their being summoned for the defence seems to us by no means necessarily a 
sufficient reason), the Court may properly draw an inference adverse to the prosecution. 

There is no corresponding obligation upon the accused. He is merely on the defensive, and 
owes no duty to anyone but himself. He is at liberty, as to the whole, or any part of the case 
against him, to rely on the weakness of the case for the prosecution or to call witnesses, or to meet 
the charge in any other way ho chooses. And no inference unfavourable to him can properly be 
drawn, because he takes one course lather than another.” — Per Wilson, J. The case of Dhunnoo 
Kazi was referred to and approved in Hurry Churn Chukerbutty v. Emp., 13 C. L. R. 358 ; (S. Q.) 10 
Cal. 140. See Emp. v. Ram iSahai Lai, I. L. R. 10 Cal. 1070 ; and Emp. v. Bankhandi, I. L. R. 15 All. 6. 

In Sessions cases the prosecution is not bound to call any witness or tender a witness called 
before the Magistrate for cross-examination. It is not bound to do more than have the witnesses 
called before the Magistrate present in Court for the accused to call them or not as he thinks lit,— 
Emp. V. Kaliprosonno Doss, I, L. R, 14 Cal. 245 : Emp. v. Stanton, I, L. R. 14 All. 521. 
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CHAP, xxin, gg. 290-292.] 


Witnesses not to be kept waiting . — The evidence of witnesses should invariably be recorded as 
possible after their attendance. If from unavoidable causes an adjournment is indispens- 
able, there should be no unnecessary delay. Witnesses remaininj? over from one day should, as a 
examined at the fipt sitting of the Court on the following day. By this means the public 
will be put to no inconvenience, and justice will be administered in a prompt and satisfactory 
manner. 

Chief Magistrates of Districts should carefully supervise the returns of their subordinates, as 
they will be hold responsible for the correction of irregularities.— (7a?. JST. C, C, O. No, 12cfilth 
November 1865 ; WUkine^ pp. 7, 8. 


Defence. 


290 . The accused or his pleader may then open his case, stating the facts 

or law on which he intends to rely, and making such 
comments as he thinks necessary on the evidence for 
the prosecution. He may then examine his witnesses (if any), and after their 
cross-examination and re-examination (if any) may sum up his case. 


If the accused makes any statement in defence, it ought to bo recorded ; if he does not volun- 
tarily make any statement and declines to answer any question put by the Court, the fact should 
be noted ; and when there is nothing else to show the nature of the defence, a note of the address 
to the Court, if any, should be recorded. The record is not complete, unless it shows the nature of 
the defence set up,— In re Oopal Hajjam, 15 W. R. Cr. 16. 

In the trial of warrant-cases by Magistrates an accused may put in a written statement, and 
the Court is bound to record it. — S. 256, ante. There appears to be.no reason why he should not do 
so in the High Court or Sessions Court. 


Under s. 340, post, every person accused before any Criminal Court may of right be defended 
by a pleader. See s. 4 (w), ante. 


291 . The accused shall be allowed to examine any witness not previous- 
ly named by him, if such witness is in attendance ; but 
Right of accused as to shall not, except as provided in sections 211 and 231, 

bo entitled ot right to have any witness summoned other 
than the witnesses named in the list delivered to the 
Magistrate by whom he was committed for trial. 

A prisoner is entitled, as a matter of right, to have any witnesses named in the list which ho 
delivers to the Magistrate summoned and examined {Queen v. Prosunno Coomar Moilro, 23 W. R. 
Cr. 56: Queen v. Bfioohan Isfier Gosamee, 2 W. R. Cr. 6: Queen v. Abilool Selar, 3 W. R. Cr. 
1%) ; but ho is not entitled as of right to have witnesses not named by him before the Magistrate 
summoned at the sessions trial . — Queen v. Boidnath Sini/h, 3 W. R. 29. But the Judge of tno Ses- 
sions Court has an inherent power, if he thinks proper to exercise it, to sanction the summoning of 
witnes.ses other than those named in the list delivered to the committing Magistrate . — In re Bajah 
of Kantit, I. L. R. 8 All. 668. See s. 540, ijost. 

There is no reason to rofiiso an application for summons, simply because a large number of 
witnesses is mentioned therein . — Hureridro Narain Singh v, Bhobuni Prea Babuani, I. L. R. 11 
Cal. 762. 


292 . If the accused, or any of the accused, has stated, when asked under 
Prosecutor’s right of section 289, that means to adduce evidence, the pro- 
reply. seciitor shall he entitled to rej)ly. 

It was only where evidence was actually adduce<l on behalf of tho accused that the prosecutor 
under the former Codes was entitled to a reply. Where, on being asked under this section, the 
accused has stated that he means to adduce evidence, but on further consideration does not do so, 
the Court is not at liberty to make a presumption adverse to the accused from the circumstance 
that he has not adduced evidence .— Churn Chuckerbuttg v. Emp,, 13 C. L. R. 358: (S.C.) 
I, L. R. 10 Cal. 140. In that ease, at the close of tho evidence for the prosecution, the attorney 
for the defence, in answer to the Judge, stated that ho meant to call witnesses. The Court thou 
adjourned ; and, on the following day, the attorney stated that, on reconsideration, he did not in- 
tend to call witnesses. The Judge allowed the prosecution to reply. On appeal the High Court 
(Prinsep and Tottenham, JJ.) held that, although the strict interpretation of ss. 289 and 292 of 
the Code would warrant this course, it was never meant by tho Legislature that the prosecutor should 
havo a reply when no witnesses are called for the defence, the object of the law being evidently to 
let each side have an opportunity of commenting on the evidence of the other, and not to give an 
additional advantage to tno prosecutor in such a case as that before them. 

So in Calcutta and Bombay it was held that the fact that the accused had, during the cross- 
examination of the witnesses for the prosecution, used certain documents, and that such documents 
had been put in evidence on his behalf did not entitle tho prosecutor to tho right of reply, if, when 
asked upon the close of the case for the prosecution, whether he meant to adduce evidence, the 
accused said that he did uo\„~Emp. v. Grees Chunder Banerjee, I. L. R. 10 Cal. 1024 : Emp. y. 
Kaliprosonno Doss, I. L. R. 14 Cal. 245 : Emp, v. Solomon, I. L. R. 17 Cal. 930 ; Emp. v. Krishnaji, 
I. li. R. 14 Bom. 4^. In Madras and Allahabad, however, it has been held that if documents are 



208 


CEIMINAL PROCEDURE. 


[part VI. 


put in evidence on behalf of the accused during the cross-examination of the witnesses for the 

f rosecution, the counsel or pleader for the prosecution is entitled to ve^\y,—Emp> v. VenkatopathU 
. L. R. 11 Mad. 339 ; Emp, v. Hayjield, I. L. R. 14 All. 212, per Knox, J., who expressly dissented 
from the view taken by the Calcutta and Bombay High Courts in the cases referred to above. 

Emdence as to Character. —In England, when the evidence for the defence is only as to character, 
the right to a reply still exists, but it is seldom exercised — Roscoo’s (hdniinal Evidence, pp. 202, 205 
11th Edition : It, v. Dowse, 4 F. and F. 492. Under this Code also there appears to be nothing to 
deprive the counsel or pleader for the Crown replying when the accused has called witnesses as 
to character. In Calcutta the right under such circumstances is usually, if not always, waived. 


293 . Whenever the Court thinks that the jury or assessors should view 

the place in wliicih the offence charged is alleged to have 
view by Jury or as- committed, or any other place in which any other 

BGSS017S* • ^ •'^•1 ^ 

transaction material to the trial is alleged to have occur- 
red, the Court shall make an order to that effect, and the jury or assessors shall 
be conducted in a body, under the care of an officer of the Court, to such place 
which shall be shown to them by a })erson appointed by the (Jourt. 

Such officer shall not, except with the permission of the (Jourt, suffer any 
other person to speak to, or hold any communication with, any of the jury or 
assessors, and, unless the (Jourt otherwise directs, they shall, when the view is 
finished, be immediately conducted back into Court. 


In cases of view by assessors of the scene of the alleged offence, the Judge cannot delegate his 
own function of examining witnesses on the spot to the assessors, who may not, under this section, 
8X)eak to, or communicate with, any other person than the ofheer appointed to conduct them to 
the place. — Queen v. Chatferdharee Singh, 5 W. R. Or. 59. 


If the Court considers it necessary to visit the place of the alleged occurrence of an offence 
under trial, he should give notice to the parties, or in case of a trial by jury or with the aid of 
assessors, to the jury or assessors. See Oudh Behari Narain Singh, 1 0. L. K. 143, 


294 . If a juror or assessor is personally acquainted with any relevant 

fact, it is his duty to inform the Judge that such is the 

When juror ^ case, whereniKUi he may b(^ sworn, examined, cross- 

Bor may be examined. ’ . . ^ i i i 

examined, and re-exammod in the same manner as any 


other witness. 

A person having to exercise judicial functions may give evidence in a case pending before him, 
when such evidence can and must be submitted to the independent judgment of other persons exer- 
cising similar judicial functions sitting with him at the same time.— Queen v. Mookta Sing, 13 
W. R. Cr. 60. In that case Nokman, J., said; “ I think it pretty clear that a prisoner has a right 
to have the evidence of a Sessions Judge who is trying him, taken on a point which he thinks makes 

in his favour No doubt it is extremely inconvenient that a Judge sitting without a 

jury should try a case in which he himself is the complainant and principal witness. I should 
have no doubt that if he has any personal or pecuniary interest in the subject of the charge, he is 
disqualified from trying it. But if that is not the case, if the Judge in making the complaint has 
merely acted in discharge of his duty as a public officer, I think wo must say that he is not incom- 
petent to try the case.” 

See, as to disqualifying interest of a Magistrate or Judge, s. 555, infra. 


Jury or assessors to 
attend at adjourned sit- 
ting. 


295 . If a trial is adjourned, the jury or asses- 
sors shall attend at the adjourned sitting, and at every 
subsequent sitting, until the conclusion of the trial. 


Section 332, post, provides Any person summoned to attend as a juror or as an assessor 
who without lawful excuse, fails to attend as required by the summons, or who, having attended, 
departs without having obtained the permission of the Court, or fails to attend after an adjourn- 
ment of the Court after being ordoreil to attend, shall be liable, by order of the Court of Session, 
to a fine not exceeding one hundred rupees. Such fine shall bo levied by the District Magistrate 
by attachment and s^e of any moveable property belonging to such juror or a-ssessor within the 
local limits of the jurisdiction of the Court making the order. In default of recovery of the tine 
by such attachment and sale, such juror or assessor may, by order of the Court of Session, be im- 
prisoned in the civil jail for the term of fifteen days, unless such tine is paid before the end of the 
said term.” And s. 318 provides : — “ Any person summoned under s. 315, s. 316 or s. 317, who 
without lawful excuse fails to attend as required by the summons, or who, having attended, departs 
without having obtained the ^rmission of the Judge, or fails to attend, after an adjournment of 
the Court after being ordered to attend, shall be deemed guilty of a contempt, and be liable by 
order of the Judge to such fine as he thinks fit; and, in default of payment of such fine, to imprison- 
ment in the civil jail until the fine is paid.” 
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296 . The High Court may, from time to time, make rules as to keeping 

the jury together during a trial before such Court last- 
ock g-up Jury. more than one day, and subject to such rules, 

the presiding Judge may order whether, and in what manner, the jurors shall be 
kept together under the charge of an officer of the Court, or whether they shall 
be allowed to return to their respective homes. 


The following rule was made by the Bombay High Court under s. 65 of Act X of 1876 : — 

“In every case involving the punishment of death, or of transportation for life, in which the 
trial lasts for more than one dav, the jury shall be kept together during the trial by the Sheriff or 
Deputy Sheriff, or such other pmcer as the presiding Judge may appoint, for that purpose ; and in 
every other case in which the trial shall last for more than one day, it shall be in the discretion of 
the presiding Judge whether the jury shall be kept together in manner aforesaid, or shall be aUow- 
ed to return to their respective homes .” — Bombay Gazette^ 1875, p. 653. 


F . — Conclusion of Trial in Cases tried hy Jury, 

297 * In cases tried by jury, when the case for the defence and the pro- 

secutor’s reply (if any) are concluded, the Court snail 
barge to Jury. proceed to charge the jury, suinming up the evidence for 

the prosecution and defence, and laying down the law by wiiich the jury are to 
be guided. 


If the provisions of this section are neglected, and the Judge does not sum up the evidence 
all, a new trial will be directed.— Shumshere Beg^ 9 W, R. Or. 51. 

A jury may be satisfied with a minimum of proof, and it is beyond the power of the High 
Court, in cases where the evidence is very slight, to interfere with the verdict. But when there is 
nothing which can, if believed, amount to proof, the Judge ought to charge the jury for an ac- 
quittal, and not leave the jury to say whether the prisoner is guilty or not {Queen v. Oreedharee 
Manjee^ 7 W. R. Cr. 39), or the case should not be put to the jury at all, as a verdict of guilty can- 
not, under such cu’cumstances, be sustained at all. — Queen v. Button Dass^ 16 W. R. Cr. 19, See 
s. 289, supra. 

In charging a jury, a Sessions Judge should not tell them that the prisoner had previously been 
of bad character. That fact, it was said, may be taken into consideration by a Sessions Judge in 
passing sentence when the prisoners are convicted {Queen v. Ktiluin Sheikh, 10 W. R. Cr. 39). Nor 
ought a Judge to introduce into his direction to the jury any question as to recommending a prisoner 
to mercy ; but should leave that entirely to the jury. — Queen v. Dossee Ma^ulmany, 14 w , R. Cr. 46. 

He ought to caution a jury not to accept the evidence of an approver unless corroborated. — 
Emp. V. Arumuga, I. L, R. 12 Mad. 196. 

It is not necessary that the direction to the jury should be reduced to writing before delivery ; 
but it is essential that the ‘ heads of charge ’ (s, 367) placed upon the record should represent with 
absolute accuracy the substance of the charge, and be such as to enable the High Court, in the 
event of an appeal, to see distinctly whether the case was fairly and properly placed before the 
jury. — Cal. H. C. G. M,, No. 2 of Mh March 1875 ; Wilkins, p. 117. Under s. post, a Session 
Judge is bound to record the heads of the charge to the jury. 

9 

Sessions Judges should, in order to assist the inquiries of the District Magistrates regarding 
the cause of an acquittal in the Sessions Court, set forth clearly in the judgment what. In their 
opinion, has led to that result, — Cal. H, C, C. O., No. 5 of 21st September 1880 ; Wilkins, p. 116, 

Duty of Judge, 298 . In such cases, it is the duty of the Judge—* 

(а) to decide all questions of law arising in the course of the trial, and 
especially all questions as to the relevancy of facts which it is proposed to prove, 
and the admissibility of evidence or the propriety of questions asked by or on 
behalf of the parties ; and, in his discretion, to prevent the production of in- 
admissible evidence, whether it is or is not objected to by the parties ; 

(б) to decide upon the meaning and construction of all documents given 
in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be necessary to prove 
in order to enable evidence of particular matters to be given ; 

(d) to decide whether any question which arises is for himself or for the 
jury, and upon this point his decision shall bind the jurors. 

H, c CR p 


14 
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The Judge may, if he thinks proper, in the course of his summing up, ex- 
press to the jury his opinion upon any qnestion of fact, or upon any question of 
mixed law and fact, relevant to the proceeding. 

Illustrations, 

{a) It is proposed to prove a statement made by a person not being a witness in the case, on 
the ground tnat circumstances are proved which render evidence of such statement admissible* 

It is for the Judge, and not for the jury, to decide whether the existence of those circumstances 
has been proved. 

(6) It is proposed to give secondary evidence of a document, the original of which is alleged to 
have been lost or destroyed. 

It is the duty of the Judge to decide whether the onginal has been lost or destroyed. 

As to what is meant by the relevancy of facts, see Evidence Act, I of 1872, s. 3, and Chap. II. 

Oeneral duty of Judge. — In charging a jury, a Judge is not bound to do more than lay care- 
fully and plainly before them the evidence as recorded by him, noting the discrepancies and 
inconsistencies, and pointing out generally the way in which it either favourably or unfavourably 
affects the person being tried. — Queen v. Chunder Kumar Mozumdar^ 25 W. R. Cr. 54. He ought 
not, however, to refer to discrepancies between the evidence given at the trial and statements m^e 
to and recorded by the Police. — Roghuni Singhy 11 C. L. R. 569 (see s. 162, supra^ which provides 
that such statements shall not be received in evidence). But he should state to the jury what 
are the principal points in the evidence, and how they bear for or against the prisoner, and, in 
short, render the juiy every assistance in his power towards coming to a right conclusion. — Queen v. 
Bulakee Kurmee, 6 W. R. Cr. 72. While he is bound to advise the jury on questions of fact, and 
may tell the jury the impression which the evidence has made upon his own mind {In re Dwarka- 
nath Sent 13 W. R. Cr. 34), he has no right to pronounce his own judgment on the credibility of 
evidence and to withdraw the consideration of the due weight to be given to the evidence from the 
jury. — In re Hurroo Shahay 16 W. R. Cr. 20. And although it is open to the Judge in charging a 
jury to express his opinion as to the effect of any portion of the evidence, he should always be 
careful to add that it is for the jury to form their own opinion. — Emp, v. Benin BiswaSy I. L. R. 
10 Cal. 970. 

A Judge should not give his opinion as to the guilt or innocence of a prisoner. Ho should 
merely give a general commentary on the evidence and a statement of what is the legal offence 
proved, should such evidence be credited. — In re Bharut Chunder Christiany 1 W. R. Cr. 2 : Queen 
v. Gunga Bishen, ih. 26. It is his duty to give a direction upon the law to the jury so far as to 
make them understand the law as bearing on the facts ; and if he does not give them an explana- 
tion of the law sufficiently comprehensive to enable them to decide the iKirticular issue, it is a 
misdirection. — In re Jhuhboo Mahtony I. L. R. 8 Cal. 739 : (S. C.) 12 C. L. R. ^1, per Field, J. 

In giving a warning to a jury not to disbelieve a mass of otherwise consistent evidence, because 
in one or two minor and immaterial points the witnesses made different statements, a Judge 
exercises a wise discretion, and affords no ground for an objection that he misdirected the jury. — 
Queen v. Bustee Khan, 1 W. R. Cr. 17. 

He ought to caution the jury not to accept the evidence of an approver unless corroborated. 
— V. Arumuguy I. L. R. 12 Mad. 196. 

Where a Sessions Judge left the jury to decide upon the age of a girl who had been kidnapped, 
merely aiding them with his own opinion, in which they expressed their concurrence, it was iield 
that there was no misdirection. — Queen v. Shama Khankeey 7 W. R. Cr. 22. 

A Judge should not leave it to the jury to find whether a communication is privileged or not, but 
should himself decide it as a point of law. — Queen v. Chunder Kant Chuckerhuttyy 10 W. R. Or. 14. 

It has been considered that bare statements by prisoners are not admissible, and ought not to 
be alluded to by the Judge as evidence. Nor is evidence taken before the Magistrate, unless it is 
contradictory of the evidence of the same witness as given before the Sessions Court, evidence in 
the trial, and it should not be put to the jury. — Queen v. Bhekoo Singhy 7 W. R. Cr. 108. But, 
it has been held, the attention of the jury may be called to discrepancies between the evidence 

g iven by witnesses in such Court, and that given before the committing Magistrate without the 
epositions before the Magistrate being put in. — Emp, v. Haran Chunder Mittery 6 0. L. R. 390 : 
see Queen v. Brindahan Bowree, 5 W. R. Or. 54, and notes to s. 288, supra. 

When a prisoner is on his trial upon a charge of murder, it is the duty of the Judge to point 
out to the jury accurately the difference between murder and culpable homicide not amounting 
to murder, and to direct the attention of the jury to the evidence and to leave them to find the facts 
and say (under the direction of the Judge as regards the law) of what offence the prisoner is guilty. 
— Queen v. Shumshere Begy 9 W. R. Cr. 51 : see Elahee Bukshy Appellanty 5 W. R. Cr. 80. Where 
a Sessions Judge, in charging a jury in a case of culpable homicide not amounting to murder, 
omitted to draw their attention to the two classes of culpable homicide mentioned in s. 304 of the 
Penal Code, the High Court considered that the accused were found guilty of the lighter descrip- 
tion, and sentenced the prtsoner accordingly. — Queen v. Kalichurn DasSy 15 W. R. Cr. 17. 

It was held to be a misdirection on the part of a Judge to comment on the evidence for the 
prosecution and to contrast it with the course followed by the prisoner {e.g.y where he makes a 
simple denial of the charge coupled with a refusal to examine the witnesses in attendance), if the 
Judge laives it to the jury to decide between the opposing statements and to credit whichever they 
think most worthy of h^iei,— Queen v. Seetanath Ohosaly 2 W. R. Cr. 60. On this point it will he 
useful to refer to the case of Hurry Chum Chuckerhuttyy 13 C. L. R. ^ : (8. C.) I. L. R. 10 Cal. 
140— a case cited in the notes to s. 289, supra. In that case it was held that a prisoner, being at 
liberty to offer evidence or not as he thinks proper, no inference unfavourable to him could be drawn 
if he did not offer evidence. 
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« 

The question of proof of previous oonviotions is one of fact, which ought to go to the jury and 
be determined by Queen v. Esan Ghunder Dey^ 21 W. R. Or. 40. ^ 

The duties of a Judge were thus stated by Ma.bkby, J., in the case of Qtuen v, Nim Ohund 
Mookerjee^^ W. R. Or. 41 : ‘'So far as objections are taken to the summing up upon points of 
law, the High Court is bound to examine the Judge’s observations with the greatest possible nioetv, 
and to see that he has laid before the ju^ what the law is upon the case which they had to deal with, 
and that he has laid it down rightly. "V^at a Judge says to a jury upon the law is an absolute and 
binding direction upon them. What headdresses to them upon the facts are only such observations 
as he thinks it necessary and proper to make in assisting them to arrive at a conclusion upon the 
evidence which it is wholly in their province to deal with as they think proper, and the observations 
which a Judge would make to a jui-y upon the facts would be determined by circumstances which 
must vary, one may almost say, in every case and in every tribunal in the country. They would 
vary in a very great degree according to the intelligence of the jury whom the Judge was address- 
ing ; they would also vary very much according as the case had or had not been fully discussed both 
for and against the prisoners by counsel prior to his addressing them. Had there been no discus- 
sion of a case by counsel, it would undoubtedly be necessary for the Judge to point out many things 
which, after the case had been fully discussed on both sides both for the Crown and for the prisoner, 
might well seem to him unnecessary. And, on the other hand, a Judge has very often to caution a 
jury against acceptimr without very careful consideration some of the suggestions that are made 
to them. When wo are called upon to say whether or not the Judge has done his duty in address- 
ing the jury on the facts, we must look to his summing up as a whole, and see that the case has 
been fairly laid before them.” 

It being incumbent upon the prosecution in a criminal case to produce all the evidence directly 
bearing on the charge or to account satisfactorily for the non-production of such evidence, it is 
the duty of the Judge to point out to the jury that if the prosecution do not call witnesses who, 
from their connection with the transaction, must be able to give important information, an infer- 
ence adverse to the pro.secution may be drawn unless sufficient reason is shown for not calling them, 
and the mere fact of their being summoned for the defence is not necessarily a sufficient reason. 
See Dhunnoo Kazi v. Emp., 10 C. L. R. 151 : (S. C.) I. L. R. 8 Oal. 121 : approved in Emp, v. 
Stanton^ I. L. R. 14 All. s. 521, which dissented from Emp, v. Grish Chunder, I. L. R. 5 Cal. 614, 
and Emp, v. Ishan Dntty 15 W. R. Or. 34. See Emp. v. Bankha7i(li, I. L. R. 15 All. 6. A Sessions 
Judge holding a second trial ought not to comment on the evidence of a previous trial. — Jatnsheer 
Sirdar f 1 C. L. R. 62. See Evidence Act, I of 1872, s. 105 : In re Devi Dutt, 7 C. L. R. 193. 

Misdirection, — There must be a positive misdirection or some error of law in the summing up in 
order to induce the High Court to interfere. The omission of a Judge to point out to the jury the 
weakness of the evidence against the accused, and the possibility of other persons being the guilty 
parties, does not amount to a positive misdirection. Where there is some evidence to go to the jury, 
the Court cannot intcrferG.—Qnee?? v. Choonee, 5 W. R. Cr. 13. So the omission of a Judge to enter 
into details regarding the identification of stolen property does not amount to a misdirection. — 
Queen v. Madhuh Mai, 1 W. R. Cr. 22. It being the duty of the Judge to give a direction upon the 
law to the jury so far as to make them understand the law as bearing upon the facts, there is a 
misdirection if he does not give them an explanation sufficiently comprehensive to enable them to 
decide the particular issue.— /n re Jhubboo Mahton, I. L. R. 8 Cal. 739 : (S. C.) 12 C. L. R. 2^, 
per Field, J. See Jaspath Singh v. Emp., I. L. R. 14 Cal. 164. 

The omission of a Sessions Judge to tell the jury that the statement of one prisoner was not 
evidence against his fellow-prisoner, was hold to be a material error and fatal to the trial, notwith- 
standing that the Judge dealt with the evidence against each prisoner separate^. — Queen v. SJieik 
Miya Valad Daud, 6 Bom. H. C. R. Cr. 10 : see Quee^i v. Elahee liuksh, 5 W. R. Cr. Rul. 80. A 
confession of one prisoner may betaken into consideration against two co-prisoners tried jointly with 
him. — Evidence Act (/ of 1872) s. 30. But to render a statement of one person tried jointly with an- 
other for the same offence admissible against that other, it is necessary that it should amount to a 
distinct confession of tfie offence charged. — NurBux Kazi v. Emp., I.L.R. 6 Cal. 279 : (S. 0.) 7 C.L.R. 
385 : Emp. v. Daji Narm, I. L. R. 6 Bom. 288. In the latter case, W est, J., said ; “ It is obvious 
that Govinda (one of the prisoners) did not intend to criminate himself. His intention is to exculpate 
himself and make Daji the mui’deror of Narsu. When a person admits guilt to the fullest extent 
and exposes himself to the pains and penalties provided for his guilt, there is a guarantee for his 
truth, and the Legislature provides (see s. 30 of the Evidence Act) that his statement may be consi- 
dered against his fellow-prisoners cliarged with the same crime. By exculpating himself Govinda 
fails to provide this guarantee, and his statement must be set aside in weighing the evidence against 
Daji.” See further the note to s. 239, supra, and also the cases cited at the beginning of note 
to s. 287, supra. 

Where a jury, after retiring and after unanimously finding both prisoners not guilty of the 
charges framed against them, stated to the Judge that they thought an offence ha<l been committed 
by one of the prisoners, but they were uncertain as to the section of the Penal Code applicable to the 
case, and the J udge thereupon made over to them a copy of the Penal Code leaving them to decide 
under what section the offence fell, it was held that the Judge had failed in his duty, and that he 
should have asked the jury what doubts they had as to the crime which had been committed and 
should have explained to them the law, and informed them what offence the facts would prove 
against the prisoner if they believed those itiets.— Jaspath Singh v. Emp., I. L. R. 14 Cal. 164. 

A Judge has every right to call the attention of the jury to anything which appears to be a 
palpable alteration or blot on the face of a document alleged to be forged.— v. Kissor Mohun 
Dutt, 17 W. R. Cr. 68. 

It is a misdirection upon a pure question of fact for a Judge to put it to the jury in such 
a way as to leave no option to them but to adopt the view taken by the Judge.— Fmp. v. Hughes^ 

I. L. R. 14 All. 25. 
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Accofnpliees*—Aliiiough as a general rule it is unsafe to convict an accused on the uncorroborated 
evidence of an accomplice, a conviction founded upon such evidence of one or more acconmHoel 
alone is valid in law — Evidence Act, s. 133 : Emp» v. Oobardhan^ I. L. R. 9 All. 528 ; Jteg, v. Jmvmt 
garni Padayaehit I. L. R. 1 Mod. 394 : Emp. v. Hurdeo Dos, Weekly Notes, 1884, p. 286 : Etnp* 
V. Bam Saran, I. L. R. 8 All. 306 : Emp. v. Maganlal, I. L. R. 14 Bom. 116. But the evidence 
of accomplices should not be left to a jury without such directions and observations from the Judge 
as the circumstances of the case may require. — Elahee Bukshf Appellant^ 6 W. R. Or. 80: see 
also Quern v. NaioaWan.^ W, R. 19 ; Queen v. Shumshere Beg^ 9 W. R. Or. 51 : Queen v. Kali 
Chum Oangoolpf 7 W. R. Or. 2 : Queen v. Mohinia Chunder Bass, 16 W. R. Or. 37 ; Evidence 
Act, I of 1872, 8sJ30 (amended by Act III of 1891) 114, III, {b) and 133 : Beg, v. Bamaeami Padayachi, 
I. L. R. 1 M^. 394 ; and Beg. v. Budhu Nanku^ I. L. R. 1 Bom. 475 : Emp. v. Arumugaf I. L. R, 
12 Mad. 196 ; Enw, v, Buldeo^ I. L. R. 8 All. 609 : Emp, v. Kure^ Weekly Notes, 1886, p. 66. See 
Beg, V. Mullins, 3 Cox 0. 0. 526. See s. 337, infra. The omission to caution the jury not to accept 
the uncorroborated testimony of an accomplice has been held to amount to a misdirection — Emp, 
V. Arumuga, I. L. R. 12 Mad. 196. 

A Judge may misdirect the jury as to what is corroboration of the testimony of an approver. — 
Emp, V. Bepin Biswas, I. L. R. 10 Oal. 970. As to what is legal corroboration, see that case 
and Beg, v. Mulapabin Kapana, 11 Bom. H. 0. R. 196 : Reg, v. Budhu Nanku, 1, L. R. 1 Bom. 
475 ; Beg, v, Jaffer AH, 19 W. R. Or. 57 : Beg, v. Naga, 23 W. R. Or. 24 : and Emp, v. Imdad 
Khan, I. L. R. 8 All. 120, see p. 1.37 : Emp, v. Chagan Dyaram, I. L. R. 14 Bom. 331 : Emp, v. 
X>osa Jiva, I. L. R. 10 Bom. ^31 : see Emp, v. O^Hara, I. L. R. 17 Cal. 642. 

In the case of Queen v. Sadhu Mundul, 21 W. R. Or. 69, Phear, J., said : — “ In the case of a 
trial by jury, it is the function of the jury to ascertain the facts upon the evidence before them, 
and for that purpose to be guided by the law which is applicable, and it is in all cases the duty of 
the Judge to point out to them that law. It was, therefore, in the present case, the duty of the 
Judge to lay before the jury substantially to the effect just set out the principles relative to the 
reception of accomplices’ testimony, which the Legislature sanctioned by the Indian Evidence Act ; 
and we think the Judge was wrong in telling the jury that this case was one in which no caution or 
instruction from him was needed on this head. It is, in all cases where an accomplice’s testimony 
is admitted, incumbent on the Judge to inform the jury of the results of the law bearing on this 
point substantially as we have endeavoured to explain it.’’ And s. 114, III, (h) of the Evidence Act 
provides that the Court may presume that an accomplice is unworthy of credit, unless he is corro- 
Doiated in material particulars. The rule in that section coincides with the rule observed in 
England, that though the evidence of an accomplice should be carefully scanned and received with 
caution, and may be treated as unworthy of credit, yet if the Jury or Court credits the evidence, a 
conviction proceeding upon it is not illegal. Section 133 or the Evidence Act in unmistakable 
terras lays it down that a conviction is not illegal merely because it proceeds on the uncorroborated 
testimony of an accomplice, and to hold that corroboration is necessary is to refuse to give effect 
to the section. — Reg, v. Ramasami Padayachi, I. L. R. 1 Mad. 394 : and see Reg, v. Budhu Nanku. 
I. L. R. 1 Bora. 475. So in the case of Emp, v. Krishna Bhat, I. L. R. 10 Bom. .319, it was laid 
down that it is an established rule of practice that an accomplice must be corroborated by indepen- 
dent evidence as to the identity of every person whom he impeaches. 

In the case of Joyudee Paramanick, 7 C. L. R. 66, Field, J., expressed a grave doubt, whether 
the deposition of an approver taken before the committing Magistrate might be used as evidence 
against his accomplices on their trial before the Sessions Court, the conditional pardon of the 
^prover having been withdrawn, A simi'ar doubt was expressed by the Court (Prinsep and 
Tottenham, JJ.) in the case of Nanha Malla v. Emp,, 13 C. L. R. 326. The Allahabad High 
Court, in the case of Reg. v. Hardewar, 5 All. 217, held the evidence was not admissible. 

Interference by High Court ; Misdirection , — The High Court will set aside the verdict of a jury 
only in such cases where, by a misdirection to the jury, the accusefi has been materially prejudiced, 
or where there has been a failure of justice.— v. Rajcoomar Bose, 19 W, R. Cr, 71 : (S, C.) 10 
B. L. R. Appx. 37. See s. 537, infra. 

In summing up the case to the jury, the Judge omitted to call their attention to the evidence 
of the witnesses for the defence. On appeal on the ground of misdirection, the High Court consi- 
dered this evidence to be untrustwortny, and held, that the summing up was not defective on 
account of this omission on the part of the Judge . — In re Rochia Mohato, I, L. R. 7 Cal. 42. In 
that case the High Court had the evidence for the defence read. 

In the case of Lein Tu v. Emp,, I. L. R. 4 Cal. 10, three persons, who were alleged to have 
been attacked and wounded in an affray, informed the Police on the same day that the persons who 
had attacked them were A, B, and C, and 18 days afterwards gave to the Magistrate inquiring into 
the case the names of four other persons as having with A, B, and C formed the attacking party. 
All seven were tried together before the Sessions Court, and the Judge omitted to call the atten- 
tion of the jury that four out of the seven accused had not been mentioned until 18 days had passed 
over. This was held to be a misdirection. 

In reviewing the charge of a Judge to a jury in the mofussil, it is sufficient to see whether the 
tendency of the charge taken as a whole has given a correct or incorrect direction to the mind of 
the jury, and it is not correct, it was said, to ^ply to such charge the criticisms which would bo 
applied to a charge of a Judge in a Court in England . — Queen v. Gogalao, 12 W. R. Cr. 80. 

Improper advice given by the Judge to the jury upon a question of fact, or the omission of the 
Judge to give that advice which a Judge in the exercise of a sound judicial discretion ought to 
give the jury upon questions of fact, amounts to such an error in law in summing up as to justify 
the High Court, on appeal or revision, in setting aside a verdict of guilty. — Elahee BulUh, Appellant, 
6 W. R. Or. 80, 92. Where, a Judge in his charge to the jury admitted as receivable evidence a 
hearsay statement against the accused, and also an anonymous letter which was put in without an 
attempt to show how or by whom it was sent, it was held that the jury had been misdirected and 
the accused prejudiced, and a new trial was ordered.— v. Chunder Koomar Mozoomdar, 24 
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xxni, ss. 299-300.] 

W. B. Or. 77. In another case, the Hig^h Court set aside the verdict of a jury, because the Judge 
In summing up omitted to point out the absence of evidence very material to the case of ihe prose-* 
cation, and because he directed the jury to attribute an undue importance to the statements or 
excuses made by the prisoner in the explanation of certain documents.— v. Gunga Qovind 
PalU, 23 W. R. Or. 21. 

When different trials are held at different times and against different prisoners in respect of 
the same crime, the Judge should deliver a fresh charge on each trial ; it is not sufficient for him at 
the subsequent trials to read over his first charge to the jury. — Qusm v. Mahadeo^ Vf* R. ^p, 
Vol. 15. 

Under s. 30 of the Evidence Act the Court may take into consideration a confession made by 
an accused person affecting himself and another person tried jointly with him against both the 
ascused and that other person, but an accused person cannot be convicted solely on the confession 
of a fellow-prisoner tried jointly with him for the same offence, as although such confession may be 
taken into consideration it is not evidence within the meaning of the definition in s. 3 of the Evidence 
Act. — Emp, v. Khandia^ I. L. R. 15 Bom. 66. 

Duty of jury^ 299. It is the duty of the jury — 

(a) to decide which view of the facts is true, and then to return the Verdict 
which under such view ought, according to the direction of the Judge, to be 
returned ; 

(])) to determine the meaning of all technical terms (other than terms of 
law) and words used in an unusual sense which it may be necessary to deter- 
mine, whether such words occur in documents or not ; 

(c) to decide all questions which, according to law, are to be deemed ques^ 
tions of fact ; 

(d) to decide whether general indefinite expressions do or do not apply to 
particular cases, unless such expressions refer to legal procedure, or unless their 
meaning is ascertained by law, in either of which eases it is the duty of the 
Judge to decide their meaning. 


Illustrations, 

[а) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between murder and Culpable 
homicide, and to tell them under what views of the facts A ought to be convicted of murder, or of 
culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true, and to return a verdict in 
accordance with the direction of the Judge, whether that direction is right or wrong, and whether 
they do or do not agree with it. 

(б) The question is, whether a person entertained a reasonable belief on a particular point,— 
whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 

It was held by the majority of a Full Bench (Jackson, J., dissenting), in the case of Queen v. 
Mahomed Humayoon Shah^ 21 W. R. 72, that a charge in which the accused was charged with 
having made two contradictory statements in the course of a judicial proceeding was a good charge, 
and that (Phbar and Jackson, JJ., dissenting) the Court or jury, in convicting, need not, by 
direct evidence, find which of the two statements was false ; all that was necessary being that the 
Court or jury should find that the allegations made on this charge were true. 

In the case of Queen v. Sadhu Mundul, 21 W. R. Cr. 69, Phear, J., said : “ In the case of a 
trial by jury, it is the function of the jury to ascertain the facts upon the evidence before them, 
and for that purpose to bo guided by the law which is applicable, and it is in all cases the duty of 
the Judge to point out to them that law.” — See Emp, v. Hughes^ I. L. R. 14 All. 25, 

The question of proof of previous conviction is one of fact, which ought to go to thd jury and 
be determined by them . — Queen v. Esan Chunder Dey^ 21 W. R. Cr. 40. 

Where the accused stated, in answer to a charge of murder, that he had killed ^is wife, but 
that he had done so in consequence of having discovered her in an act of adultery on the previous 
day, it was held that the statement did not amount to a plea of guilty, and that it was the duty oi 
the Court, under cl. (c) of s. 298, to try whether the provocation disclosed was sufficiently grave 
and sudden to reduce the offence .— Luskar v. Emp.^ I. L. R. 11 Cal. 410. 

Retirement to oonsl- ^ . , ^OO- In cases tried by jury, after the Judge has 
dor. finished his charge, the jury may retire to consider their 

verdict. 

Except with the leave of the Court, no person other than a juror shall speak 
to, or hold any communication with, any member of such jury. 
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[part VI. 


301 . When the jury have considered their verdict, the foreman shall 

inform the Judge what is their verdict, or what is the 

Delivery of verOlot. ^ , majority. 

302 . If the jury are not unanimous, the Judge may require them to re- 
Prooedure where jury tire for further consideration. After such a period as the 

differ. Judge considers reasonable, the jury may deliver their 

verdict, although they are not unanimous. 

Where a jury is not unanimous, the Judge is not bound to summon a new yxTY—Qmm v. Urjoon 

BiswagflW,K.Cr, 41. , . , , . v , 

Where a jury is unanimous, their verdict must be received, unless it be contrary to law : the 

Court is not competent in such a case to direct it to reconsider its verdict.— v. Mahuddi^ 
6 C. L. R. 349 : (S. C.) of Bengal v. Mahuddi, I. L. R. 5 Cal. 871. 


303 . Unless otherwise ordered by the Court, the jury shall return a 
Verdict to be given verdict on all the charges on which the accused is tried, 
on^ e^h charge. and the Judge may ask them such questions as are 

.ge may question necesssary to ascertain what their verdict is. 

*^‘estion8 and an“ Such questions and the answers to them shall be re- 
Bwers to be recorded- corded. 


Section 238, supra, also enables a verdict to be given on some of the facts which are a component 
part of the original charge, provided that those facts constitute a minor offence. — Qovt, of Bengal v, 
Mahuddi, I. L. R. 5 Cal. 871 : (S. C.) 6 C. L. R. 349. There the accused were charged under 
s. 149, coupled with s. 325 of the Penal Code, with, while being niembors of an unlawful assembly, 
committing grievous hurt. The jury disbelieved the evidence as to the unlawful assembly, but 
unanimously found two of the accused guilty of grievous hurt, and it was held that the verdict was 
legally sustainable, although that offence did not form the subject of separate charge. See 
remarks of Sargent, 0. v. Appa Subhana Mendrot I. L. R. 8 Bom. 200 : and Einp^ 

V. ffarai Mirdha, I. L. R. 3 Cal. 189. 

In Eeg, v. Mahomed Hoomayoon Shaw, 13 B. L. R. 324, where a jxjrson was convicted of giv- 
ing false evidence upon an alternative charge, the majority of the Full Bench (Jackson and Phear, 
JJ., dissenting) held that the conviction was good, notwithstanding that the jury had not distinct- 
ly found which of the two statements was false. Jackson, J., was of opinion that such a charge 
was bad, and further, that an alternative finding upon such a charge was invalid, while Phear, J., 
considered that, although a person might be lawfully tried upon such a charge, the jury or the Court 
must, for a conviction, find specifically which bi-anch of the alternative was true. 

■\^ere perjury is assigned upon a di.stinct allegation, the evidence of its falsity must be regu- 
larly taken in the case in which it is tried. If the whole proof consists of two conflicting state- 
ments, an alternative charge and finding are the regular course.— ilf ad. IT. C. Pro.^ ^th November 
1874 ; Weir, p. 5 ; Pro., 4 Mad. H. C. B. 1874 ; Weir, pp. 4, 5. See notes to ss. 236 — 8. See also 
notes to s. 307, post. But s. 236 applies to cases in which, not the facts are doubtful, hut the 
application of the law to the facts is doubtful. Judgment in the alternative cannot be j^sed in 
cases in which it i.s doubtful whether the acxuiscd person is guilty of any one of the several offences 
charged, hut where it is doubtful of which of those offences ho is guilty.— v. Jamurha, 

7 N.-W. P. 137. 

The law does not prescribe any specific form in which the jury are to return their finding ; they 
are at liberty, therefore, to deliver it in any form which they think fit, and if that finding is not 
exhaustive as to the facts in issue which go to mako up the charge or charges, it is the duty of 
the Judge to put such questions as shall elicit a complete finding.— v. Hari Prosad Gangooly, 

8 B. L. R. 557. 

In the case of Queen v. Wuzir Mundul, 25 W. R. Cr. 25, Mactherson and Morris, JJ., laid it 
down as a rule, that the verdict of a jury “ should not be interfered with except when there has 
been a ctoss and unmistakable miscarriage of justice” (p. 27). See also Queen v. Ram Churn Ghose, 
20 W. K. 33 ; Queen v. Sham Bagdee, ‘J[) W. R. 73 : Queen v. Harro Manjhee, 21 W. R. Or. 4 ; 
(S. C.) 14 B. L. R. i^px. 2 : Queen v. Nohin Chunder Banerjee, 20 W. R. Or. 70: Queen v. Khan- 
derav Bajirav, I. L. R. 1 Bom. 10 : Emp. v. Behari Lull Bose, 6 O. L. R. 431 : Emp. v. Mahuddi, 
6 0. L. R. 349. See further notes to s. 307, infra. In the case of Emp. v. Multhun Kumar, 
1 0. L. R. 275, it was held, per Garth, C. J., and Prinsep, J. (Markby, J., contra), that the rule 
laid down in Queen v. Wuzir Mundul, 25 W. R. Or. Rul. 25 went too far ; by Prinsep, J. (Mark- 
BY, J., contra), that the law did not prevent a Sessions Judge from asking a jury regarding the 
grounds of their verdict, and that such a course was desirable for the ends of justice. 

But, it seems that it is only when it is necessary in order to ascertain what the verdict of the 
ju^ really is, that the Judge is justified in putting questions to the jury. Unless a necessity of 
this kind truly exists, the questions are not justifieil in law. No doubt the Legislature thought that 
it would be very dangerous to give the Sessions Court the power of cross-examining the jiiry after 
they had delivered their final verdict with a view to show that the conclusions at which they had 
armed were not logical or were inconsistent, or in order to provide materials upon which the Judge 
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might be enabled afterwards to dispute the finality of the verdict. But where it appeared from 
the answers which the foreman returned upon being asked to ^ve the verdict of the jury on the 
first charge that there was at the time some lurking uncertainty in the minds of the jury themselves 
with regard to their verdict, and this uncertainty made itself apparent to the Judge, he was held 
to have acted rightly in putting questions to them with a view of ascertaining what their verdict 
really was.-— Qiteen v. Susiiram MundaX^ 21 W. R. Cr. 1, per Phear, J., see Reg* v, SImkh Meajan^ 
20 W. B. Or. 60, »er Couch, O. J. 

In the case or Emp. v. Dhunum Kazee* I. L. R. 9 Cal. 5.3 : (S. O.) 11 C. L. R. 169, the jury 
returned a simple verdict of “ not guilty.” Norris, J., said : “ In this case the jury had returned 
a plain simple verdict of ‘ not guilty ;* it may have been erroneous, but it certainly was not ambi- 
guous, and the duty of the Judge was to receive it and record it without asking any questiw about 
it,” — p. 61. See cases cited by Norrls, J., and Emp, v. Dada Ana^ I. L. R. 15 Bom. 452,^lind the 
cases there cited and discussed. 

In a trial upon charges of culpable homicide not amounti^ to murder under s. 301, and volun- 
tarily causing grievous hurt under s. 325 of the Indian Penal Code, the Sessions Judge, in summing 
up, clearly contemplated a conviction on the first charge, but the jury, after a sliort retirement, 
stated that they were unanimous for an acquittal, and were divided on the other charge. The 
Judge thereupon inquired what the majority was, and on being informed that it was 3 to 2, asked 
what the verdict of the majority was. The answer was “guilty,” and the Judge at once accepted 
the verdict. The High Court held on appeal that it was not intended under this section that a 
Judge, on ascertaining that a jury was not unanimous, should make inquiries to learn the nature 
of the majority and its opinion, so that he should have an opportunity of accepting or refusing 
that opinion as a verdict according as it coincided with his own opinion or not . — Hurry Churn 
Chuckerhutty v. Emp,^ 13 O. L. R. ^8 : (S. C.) I. L, R. 10 Cal. 140. . 

See Reg, v. Hari Prasad Oangooly^ 8 B. L. R. ^7. 


304 . 


Amending verdict. 


When by accident or mistake a wron^ verdict is delivered, the jury 
may, before or immediately after it is recorded, amend 
the verdict, and it shall stand as ultimately amended. 


In the case of The Queen v. Vodden^ Dear’s C. C. 229, one of the jurors delivered a verdict, 
which was entered as not guilty. The prisoner was discharged out of the dock. Immediately he 
was discharged, and before the jury had loft the box, others of the jury interfered and said the 
verdict was guilty. The prisoner was brought back to the dock, and the jury were again asked for 
their verdict. They all answered guilty, and this verdict was recorded. It was held that the 
mistake had been properly corrected. 


305 . When in a case tried before a High Court the jury are unanimous 

in their opinion, or when as many as six are of one 
Verdict in High Court opinion and the Judge agrees with them, tile Judge 

shall give judgment in accordance with such opinion. 

When in any such case the jury are satisfied that they will not bo unani- 
mous, but six of them are of one opinion, the foreman shall so inform the J udge. 

Disoharffe of jury in fhe Judge disagrees with the majority, he shall 

other cases. at once disci large the jury. 

If there are not so many as six who agree in opinion, the Judge shall, after 
the lapse of such time as he thinks reasonable, discharge the jury. 


It is only when the jury is not unanimous that a Sessions Court may require it to retire for 
further consideration. When a verdict is unanimous, it must be received by the Judge unless con- 
trary to law. Where a Judge dissents from an unanimous finding of a jury given in accordance 
with law, the only procedure open to him to follow is that laid down in s. 307. — See Emp, v. 
Mahuddi, I. L. R. 5 Cal. 871 : (S. C.) G C. L. B. .349. 

See s. 310, infra, in cases where the charge is of an offence committed after a previous conviction. 


306 . When in a case tried before the Court of Session the Judge does 

not think it necessary to ex})ress disagreement with 

whra to prevau^ *^6 verdict of the jurors or of a majority of the jurors, 

he shall give j’udgment accordingly. 

If the accused is acquitted, the Judge shall record judgment of acquittal. 
If the accused is convicted, the Judge shall pass sentence on him according to law. 


Although this section leaves the discretion of the Judge absolutely uncontrolled, ttie Court 
ought not to interfere with the unanimous verdict of a jury unless the verdict be peil|liably and 
perversely wrong. — Emp, v. Behari Lall Bose, 6 C. L. R. 431 : Emp, v. Mahuddi, 6 O. L. R. 349 ; 
(S. 0.) I. L. R. 5 Cal. 871. See notes to s. 303, supra, 

A Court is bound to pass some sentence if it records a verdict of guilty, though the sentence 
may be only nominal [Mad, H, C, Pro,, 12th August 1869 ; Weir, p. 37); but a Judge is not warranted 
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Procedure where Ses- 
elons Judffe disagrees 
with verdict. 


in passing a merely nominal sentence, because he cannot concur in a jury^s verdict of guilty. Ill 
doing so, he would usurp the functions of a jury. He is bound to pass a sentence adequate to the 
offence found by the jury to have been committed. — Mad H, C. Pro.^ %th November Weir^ p. 37. 
If he dissents from the finding of the jury, he must follow the procedure laid down by the next 
section.—^^’mp. v. Mahuddi, I. L. R 5 Cal. 871 ; (S.O.) 6 C. L. R. 349. 

See s. 310, infraj in cases where the charge is of an offence committed after a previous conviction. 

307 . If in any sucli case the Sessions Judge disagrees with the verdict 

of the jurors, or of a majority of the jurors, on all or 
any of the charges on which the accused has been tried 
so completely that he considers it necessary for the ends 
of justice to submit the case to the High Court, he shall 
submit the case accordingly, recording the grounds of his opinion, and, when 
the verdict is one of acquittal, stating the offence which he considers to have 
been committed. 

Whenever the Judge submits a case under this section, he shall not record 
judgment of acquittal or of conviction on any of the charges on which the ac- 
cused has been tried, but he may either remand the accused to custody or admit 
him to bail. 

In dealing with the case so submitted, the High Court may exercise any of 
the powers which it may exercise on an appeal ; but it may acquit or convict 
tiie accused of any offence of which the jury could have convicted him upon the 
charge framed and placed before it : and, if it convicts him, may pass such 
sentence as might have been passed by the Court of Session. 

Act X of 1872, s. 263, paras. 5 and 6 ; Act XI of 1874, s. 21 

See the recommendations with regard to this section of the Jury Commission set out in the 
notes to s. 269, supra. 

Paragraph 6 of s. 263 of Act X of 1872 provided that “ the High Court shall deal with the case 
so submitted as it would deal with an appeal, but it may acquit or convict the accused person 
on the facts as well as law w ithout reference to the particular charges as to which the Court of 
Session may have disagreed with the verdict, and if it convict him, shall pass such sentence as might 
have been passed by the Court of Session.” The alteration made in this paragraph seems to have 
been suggested by the decision of the High Court in the case of Emp, v. Harai Mirdha^ I. L. R. 

3 Cal. 189, where Markby, J,, said : “ Whatever may be the exact position of this Court in deal- 
ing with a reference of this kind under s, 263, as to which we express no opinion, we feel no doubt 
whatever that this Court has a right to convict a prisoner of any offence which the jury could have 
convicted him of upon the charge framed and placed before them. Upon the charges framed and 
placed before the jury in this case, the jury could have convicted these prisoners (who were charged 
under ss. 302, 149 and 326 and 149 of the Penal Code) of an offence under s. 143, We, therefore, 
undoubtedly possess that power ourselves.” 

Where a Judge dissents from the unanimous finding of a jury given in accordance with law, 
the only procedure open to him is to follow that laid down by this section. An unanimous verdict 
must be received by the Judge, unless contrary to law. — Emp. v. Mahuddi, I. L. R. 5 Cal. 871 : 
(S. C.) 6 C. L, R. 349: Hurri Churn Chuckerhutty v. Emp., 13 C. L. R. 3^, see p. 363 : (S. C.) 
I. L. R. 10 Cal. 140. See Emp. v. Chinna Tevan, I. L. R. 14 Mad. 36. So, in a trial bv a ju^ 
before a Court of Session upon charges some of which were triable by a jury, and some with the aid 
of assessors, the jury, by a majority, having returned a verdict of not guilty on all the charges, the 
Judge, who disagi’ced with the verdict, treated the trial of the charges which were triable with the 
aid of assessors as if they had been so tried, and convicted the accused persons. On appeal it was 
held, that it was the duty of the Judge to have accepted the verdict as one of acquittal, and then 
to have passed orders in accordance with s. 263 of Act X of 1872.— /w re Bhootnath Dey, Appella nt, 

4 C. L. R. 405. 

Where a Sessions Judge has approved of a verdict on certain charges and finally acquitted and 
discharged the prisoner as to those charges, the High Court cannot, under this section, convict on 
those very charges. The section, it was held, contemplates only a case in which, without recording 
any order of acquittal or conviction, the Sessions Judge refers the whole case. — Beo. v. Udya Changa^ 
20 W. R. Cr. 73. 

The disagreement referred to in this section must be such a complete dissent as to lead the 
Judge to consider it necessary, for the ends of justice, to submit the case to the High Court. — 
Imperatrix v. Bhawani bin Panduji, I. L. R. 2 Bom. 525. 

The High Court in exercising its powers under this section is bound to act upon its own view of 
the evidence, the whole case being opened up on a reference by a Sessions Judge ; but in so acting 
the opinion of the Sessions Judge no less than the verdict of the jury is entitled to its proper weight. 
— Emp, V. Ittmrif I. L. R. 15 Cal. 269 : Emp. v. Dada Ana, I. L. R. 15 Bom. 452 : Erm), v. McCarthy, 
I. L. R. 9 All. 420. Its powers are not limited to interference on questions of law. — Emp. v. 
McCarthy, I. L. R. 9 All. iW. See Emp, v. Ouruvadu, I. L. R. 1.3 Mad. 343. 
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When the jury is not unanimous in their finding, and the Judge dissents from the opinions 
expressed by them, the High Court is competent, on the case being referred under this section, to 
find the prisoner guilty notwithstanding an acquittal by the majority of the jury. — Emp, v. Sahas 
Eas.I. L. B* 3 Cal. 623. In such a case it ^ the duty of the Judge, in sending up the matter to the 
High Court, to state the offence which has, in his opinion, been committed. — Ibid ; see also In ve 
TUuckdharee^ 2 C. L. B. 1 : Queen v, Nohin ChuwieT Banerjee^ 20 W, B. Cr. 70. On the other 
hand, the High Court can acquit the prisoner, if it so think fit, on the facta, notwithstanding that 
the jury has found the prisoner guilty {Queen v. Koonjo Leth^ 11 B. L. B. 14 : (S. C.) 20 W. B. Or. 
1 : Queen v. Sidham Sircar, ib. 16) ; but the Court should exercise the powers vested in it only in 
cases in which it finds the verdict of the jury clearly and undoubtedly wrong. — Queen v. Sham Bagdi, 
13 B. L. B. Appx. 19 : Queen v. Doorjodhun Shamonto, 19 W. B. Cr. 45 : Queen v. Nobin Chu^er 
Banerjee, 20 W. B. Cr. 70 : Queen v. Mussamut liwarya, 14 B. L. B. Appx. 1 : Queen v. Hurro 
Manji, 14 B. L. B. Appx. 2 : (S. C.) 21 W. B. Cr. 4 : Emp. v. Harai Mirdha, I. L. B. 3 Cal. 189. 
In the case of Queen v. Tru 2 ir Mundul, 25 W. B. Cr. 25, the Court (Macpherson and Morris, JJ.) 
said, that the verdict of a jury should not be interfered with except when there has been a gross 
and unmistakable miscarriage of justice.” In the case of The Emp, v. Mukhun Kumar, 1 C. L. B. 

Garth, O. J., and Prinsep, J. (Markby, J., dissenting), considered that this ruling went too 
far. Garth, 0. J., saying— “ It appears to me that by the section the Legislature intoned to vest 
in the High Court a very large discretion, and that it would be improper for us, if not impossible,*to 
lay down any fixed rule by which that discretion should be controlled. The verdict of a jury, who 
are the legally constituted judges of facts, and have the advantage of seeing the case tri^, and of 
hearing the witnesses examined, ought always, in my opinion, to command its proper weight ; and 
the more unanimous a verdict may be, and the less likely to have been induced or influenced by pre- 
judice or error, the more entitled it should be to our respect and consideration. But there may be 
many occasions where, as it seems to me, little or no weignt should be attached to their verdict ; as 
for instance, where, out of a jury of five, three are of one way of thinking and two of another, and 
the presiding Judge agrees with the minority ; or where it is manifest, from the verdict of the jury 
or otherwise, that their minds have been influenced by prejudice which has prevented them from 
forming a correct judgment.” 

Where there were reasons sufficient to warrant a jury in disbelieving the witnesses, the High 
Court refused to interfere on a reference under this section, as it was not shown that the verdict 
of the jury was certainly unreasonable and perverse. — In the matter of Hurree Narain Mookerjee, 
2 C. L. B. 518. 

In the case of In re Tiluckdharee, 2 C. L. B. 1, where four out of five jurors acquitted the 
prisoner on a charge of attempt to commit rape, and the Sessions Judge, disagreeing with the 
vei*dict, referred the case to the High Court, that Court found that the evidence for the prosecution 
was fully worthy of belief and sentenced the prisoner. 

A Sessions Judge ought to record distinctly whether or not he agrees with the verdict of the 
jury.— v. Chand Bagdee, 7 W. B. Cr. 6. 

As stated by Garth, C.J., a very large discretionary power is vested in the High Court by this 
section, and no fixed rules can be laid down for the exercise of that discretion in every instance, and 
the decision in each instance must depend upon its own peculiar circumstances. — Emp, v. Makhun 
Kumar, I C. L. B. 275. The duty oi both Judge and jury is, in fact, cast upon the High Court. — 
Beg. V. Khanderav Bajirav, I. L. B. 1 Bora, 10. See Ernp, v. Dada Ana, I, L. B. 15 Bom. 452 : 
Emp. V. Mania Dayal, I, L. B. 10 Bom. 497. In the first case West, J., speaking of the difference 
of the positions of the High Court and the Courts in England, said : “ Notwithstanding this differ- 
ence and the more onerous duties devolving in consequence on the High Courts in India, we still 
desire to be guided, as far as may be, by the analogies of the English law. It is a well-recognized 
principle that the Courts of England will not set aside the verdict of a jury unless it be perverse and 
patently wrong, or may have been induced by an error of the Judge. We adhere generally to this 
principle.” Sargent, C. J., expressed a similar opinion in Emp, v. Dada Ana, I. L. B. 15Bom. 
452. In another case it was stated to be the rule of the High Court in Calcutta, not to interfere with 
the finding of a jury, unless their verdict is shown to bo manifestly erroneous.— v. Jacquiet, 
I. L. B. 11 Cal. 85. See Emp, v, Dhunum Kazee, I. L, B. 9 Cal. 53 ; (S. C.) 13, C. L. B. 169. 

Where the Court is asked to set aside a verdict, because it is against the weight of evidence 
the question is not whether the Judge who tried the case was or was not satisfied with the verdict, 
or whether he would have come to the same conclusion as the jury, but whether the verdict was 
such as reasonable men ought to have come to. — Emp, v. Dhunum Kazee, L. B. 9 Cal. 63 : (S. C.) 
13 0. L. B. 169. See Solomon v. Bitton, L. B. 8 Q. B. D. 176. 

The words “ shall deal with the case so submitted as with an appeal,” in s. 263 of Act X of 1872, 
which are similar to the words used in the last paragrj^h of this section, were construed by 
Phear, J., in the case of Queen v. Koonjo Leth, 11 B. L. K. 19, as simply directing the procedure 
to be followed, e,g,, as regards the notices to be served, and so on. The Court, therefore, might 
send for additional evidence and deal with the case generally as provided in Chap. XXXI with 
regard to appeals. The result of this construction is, that the prisoner is in a better position with 
regard to an appeal, if that appeal be made through the intervention of the Judge under this sec- 
tion than if he had preferred it himself, because s. 418, infra, says that, if the conviction was in 
a trial by jury, the appeal by the person convicted shall be admissible on a matter of law only. 

See also notes to s. 303. 

Instructions as to References to High Court ^ when Sessions Judge disagrees with Jury, — In cases 
in which the Sessions Judge has disagreed with the verdict of the jury, no delay should be permit- 
ted to occur in the submission of the records with the Sessions Judge’s letter of reference. It is 
open to the Government pleader, and to the pleader for the accused, to make notes of the evidence 
as the case proceeds. If, after the trial is concluded, copies of any part of the proceedings are 
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required, it will be necessary that they should be made, on application, in the High Court, after 
receipt of the record. — Cal, H, C, G, O., No, 2 of2Srd March 1878; Wilkins^ p. 115. 

Where upon a reference under this section to a Bench of two Judges, the Judges disagree, the 
High Court at Bombay, following the course adopted by the Calcutta High Court, under the corre- 
i^onding section of the former Code v. Mukhariy 1 C. L. R. 275), laid the case before a third 
tmdge instead of disposing of the case in the manner provided by s. 36 of the amended Letters 
Patent, i.e,y by the opinion of the senior Judge— being of opinion that s. 307, with s. 439, applies 
s. 429, as to appeals, to a case of reference. — Emp, v. Dada Awa, I. L, R. 15 Bom. 452. 


308 . 


G, — Re-trial of Accused after Discharge of Jury, 

Whenever the jury is discharged, the accused shall be detained 
in custody or on bail (as the case may be), and shall 


a^r*^hMge another jury, unless the Judge considers 

that he should not be re-tried, in which case the J udge 
shall make an entry to that effect on the charge, and such entry shall operate 
as an acquittal. 


opinions 


H, — Conclusion of Trial in Cases tried with Assessors, 

309 . When, in a case tried with the aid of assessors, the case for the 

defence and the prosecutor’s reply (if any) are conclud- 
ed, the Court may sum up the evidence for the prose- 
cution and defence, and shall then require each of the 
assessors to state his opinion orally, and shall record such opinion. 

The Judge shall then give judgment ; but in doing so shall not be bound to 

conform to the o})inions of the assessors. 

If the accused is convicted, the Judge shall pass 


Jadffnaent. 


sentence on him according to law. 


Act X of 1872, s. 255, para. I, ss. 261, 262. 

The proviso as to summing up is new, and gets rid of a difficulty which was raised in the case 
of Reg, V. Anieeroddeen, 15 W. R. (Jr. 25 : (S. C.) 7 B. L. R. 63. 

The power of summing up the evirlence is intended to be exercised in long or intricate cases, 
and the Sessions Judge should confine himself to summing up the evidence and should not obtrude 
on the assessors his opinion of the worthlessness or otherwise of any portion of the evidence. — 
Shadulla Howladar v. Emp,, I. L. R. 9 Cal, 875: (S. C.) 12 C. L. R. 506. 

The section does not require that the summing up or heads of the summing im should be 
recorded ; but in the case of Shadulla Howladar v. Emp,, I. L. R. 9 Cal. 875 : (S, C.) 12 0. L. R. 506, 
where the summing up was recorded by the pleader for the prosecutor and accepted by the Judge, 
PRIN8EP, J., said : “We think that such a course should not have been taken by the Judge, and 
that if he was incapable of recording the heads of his summing up to the assessors, he should have 
availed himself of the services of some Court officials, or directed it to bo done by some independent 
person.” It must be borne in mind that, under s. 367, post, the heads of charge to jury must be 
recorded by the Sessions Judge. 


The judgment need not be pronounce<l at once. Section 366, infra, provides that, in every 
trial in any Court of original jurisdiction, judgment shall be pronounced in open Court either im- 
mediately or at some subsequent time, of which due notice shall be given to the parties or their 
pleaders. 

Where, after the assessors had given their opinions, the Judge left the district without record- 
ing his finding or his judgment, and his succe.ssor, after considering the evidence which had been 
taken* at the trial, convicted and passed sentence on the prisoners, the conviction and sentence 
were set aside and the prisoners ordered to be re-tried. — Queen v. Oopi Noshy o, 21 W, R. Cr. 47. 

The intention of the Legislature was, where a prisoner is tried on two or more charges, that the 
assessors should give a definite opinion whether the prisoner is guilty of any, and, if so, of which of 
the charges preferred against him, and that the Judge, in delivering his judgment, should give it with 
advertence to the opinion of the assessors.— v. Matam Mai, 22 W. R. Cr. 

In Reg, v. Kala Karsan, 6 Bom. H. C. R. Cr. 55, it was held, that the Judge’s omission in a 
trial conducted with the aid of assessors to state the ground of his decision was not an irregularity 
which invalidated the conviction. But see Quem v. Shumsh&re Beg, 9 W. R. Cr. Rul. 51 : Bhugwan 
V. Doyal Oope, 10 ib, 7. 

Opinion of Assessors how to he Recorded,— The record of the opinion of each assessor should 
appear at the commencement of the judgment of the Sessions Judge. It is not, in the Court’s 
opinion, sufficient that this record should contain a mere verdict of guilty or not guilty, or proven 
or not proven ; what the Court requires is not only the result arrived at oy each assessor sitting on 
a essions trial, but, if possible, the reasons by wWch each assessor arrived at that result, — that is, 
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the rounds of his opinion. While avoiding prolixity, a Sessions Judge should be careful to be 
intelligible and precise in recording such opinions. — CaZ, H, C, C, 0., No, 4 of 23rd June 1865; 
WUkim, p. 115. See Queen v. Mussamat Mina Nuggerhhatin^ 3 W. R. Or. 6. 

The Sessions Judge should conform strictly to the terms of the section and require each asses- 
sor to state his opinion orally {Shadulla Howladar v. Emp,^ I. L. R. 9 Oal. 875: (S. 0.) 12 O. L. R. 
506) ; and the grounds of their opinions should be distinctly recorded. —Queen v. Mussamat Mina 
Nuggerhhatiny 3 W. R. Or. 6. Their statements should be taken separately. It is irregular to take 
a joint statement,— Eassan Khan^ Punj. Rec., 1887, p. 95. 

A Sessions Judge has no power to take further evidence after the opinions of the assessors have 
been given, as the trial is at an end, except for the purpose of giving judgment.— -fiTotfsaw, Punj, 
Rec., 1888, p, 59. 

See s, 310, infra, as to cases in which the charge is of an offence committed after a previous 
conviction. 

I, — Procedure in case of previous Conviction, 


310 . In the case of a trial by jury or with the aid of assessors, where 

the accused is charged with an offence committed after 

^ previous conviction for any offence, the procedure laid 
previous conviction. 286, 305, 306, and 309 shall be 

modified as follows ; — 


(a) The part of the charge stating the previous conviction shall not be 
road out in Court, nor shall the accused be asked whether he has been previously 
convicted as alleged in the charge, unless and until ho has either pleaded guilty 
to, or been convicted of, the subsequent offence. 

(b) If he pleads guilty to, or is convicted of, the subsequent offence, he shall 
then be asked whether ho has been previously convicted as alleged in the charge. 

(c) If he answers that he has been so previously convicted, the Judge 
may proceed to pass sentence on him accordingly ; but if he denies that he has 
been so previously convicted, or refuses to, or does not, answer such question, 
the jury or the Court and the assessors (as the case may be) shall then inquire 
concerning such previous conviction, and in such case (where the trial is by 
jury) it shall not be necessary to swear the jurors again. 

[Notwithstanding anything in this section evidence of the previous con- 
viction may be given at the trial for the subsequent offence if the fact of the 
previous conviction is relevant under the Indian Evidence Act, 1872 . — Added 
by Act III of 18yi, s, 9.] 


The object of this section was to prevent the jury or assessors from being biased against the 
accused by the knowledge that he is an old offender. The last paragraph was added by Act III of 
1891, s. 9. 

It has now been held that, in trials before a jury or with the aid of assessors, the record should 
invariably show that reference to a previous conviction was not made until the accused had been 
convicted of the subsequent offence {Kristo Behari Das v. Emp., 12 C. L. R, 555, per Cunningham 
and Maclean, JJ.) ; nut in the case of Bepin Behary Shaw v. Emp,, 13 C. L. R. 110, where a Ses- 
sions Judge, in a trial by jurv, called upon the accused to answer at the same time a charge of theft 
and also a charge of having been previously convicted, the High Court refused to interfere, as it 
did not appear that there had been a failure of justice caused by the irregularity. 

In Emp, V. Kartick Chunder Das, I. L. R. 14 Cal. 721, it was held by the Full^ Bench in 1887 
that under's. 54 of the Evidence Act a previous conviction is in all cases admissible against an 
accused person. 

As to proof of previous convictions, see s. 511, post. 

It is important now to note with reference to the additions made to this section the alterations 
in the Law of Evidence as to previous convictions made by Act III of 1891. Sections 14 and 43 and 
54 of the Evidence Act as amended, so far as they deal with previous convictions, are as follows ; — 

y 14. Facts showing the existence of any state of mind— such as intention, knowledge, good faith, 
negligence, rashness, ill-will or good-will towards any particular person, or showing the existence 
of any state of body or bodily feeling— are relevant, when the existence of any such state of mind or 
body or bodily feeling is in issue or relevant.” 

Explanation \, — A fact relevant as showing the existence of a relevant state of mind must 
show that the state of mind exists, not generally, but in reference to the particular matter in 
question.” 

“ Explanation 2.— But where, upon the trial of a person accused of an offence, the previous 
commission by the accused of an offence is relevant within the meaning of this section, the previous 
conviction of such person shall also bo a relevant fact.” 
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(а) A is accused of fraudulently delivering to another person a counterfeit coin which, at the 
time when he delivered it, he knew to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number of other pieces of coun- 
terfeit coin is relevant. 

Ibe fact that A had been previously convicted of delivering to another pertlon as genuine a 
counterfeit coin knowing it to be counterfeit is relevant. 

43. Judgments, orders or decrees other than those mentioned in sections 40, 41 and 42 are 
irrelevant, unless the existence of such judgment, order or decree is a fact in issue, or is relevant 
under some other provision of this Act.” 

(б) A is charged with theft and with having been previously convicted of theft. The previous 
conviction is relevant as a fact in issue. 

(c) A is tried for the murder of B. The fact that B prosecuted A for libel and that A was con- 
victed and sentenced is relevant under section 8 as showing the motive for the fact in issue. 

“ 54. In criminal proceedings the fact that the accused person has a bad character is irrelevant* 
unless evidence has been given that he has a good character, in which case it becomes relevant.” 

“ Explanation 1. — This section does not apply to cases in which the bad character of any person 
is itself a fact in issue.” 

“ Explanation 2.— -A previous conviction is relevant as evidence of bad character.” 


J, — List of Jurors for High Courts and Summoning Jurors for that Court. 

311. In each Presidency-town^ the jurors'^ hook for the year current when 

this Code comes into force shall he taken as containing 
Jurors* book. a connect list of persons liable to serve as jurors under 

this Chapter. 

Those persons whose names are entered in the jurors^ hook as being liable to 

serve on special juries onlit shall he deemed to he persons 
special privileged, and liable to serve only as special jurors under 
this Chapter during the year for lohich the said list has 

been prepared. 

This Section has been repealed by Act XII of 1891, Sched. I, Part I. 


312. The names of not more than /o?^r hundred [Act V of 1887] persons 
Number of special shall at any one time be entered in the special jurors’ 

Jurors. list. 

Act X of 1875, s. 40. 

For rules as to list of jurors in the High Court at Calcutta, see Belchambers’s Rules and 
Orders^ pp. 256—267. 

313. The Clerk of the Crown shall, befoi’e the first day of April in each 
Lists of common and year, and subject to such rules as the High Court 

special jurors. from time to time prescribes, prepare — 

(a) a list of all persons liable to serve as common jurors ; and 
(/>) a list of persons liable to serve as special jurors only. 

Regard shall be had, in the preparation of the latter list, to the property, 
character, and education of the persons whose names are entered therein. 

No person shall be entitled to have his name entered in the special jurors’ 
list merely because he may have been entered in the special jurors’ list for a 
previous year. 

The Governor-General in Council in the case of the High Court at Cal- 
cutta, and, in the case of other High Courts, the Local Government, may exempt 
any salaried officer of Government from serving as a juror. 

The Clerk of the Crown shall, subject to such rules as aforesaid, have full 

discretion to prepare the said lists as seems to him to be 
officer proper, and there shall be no appeal from, or review of, 
his decision. 

District Locomotive Superintendents and Assistant Locomotive Superintendents on the East 
Indian Railway are exempted from liability to serve as jurors or assessors in criminal triads in the 



LISTS OB' JURORS. 


22i 


CHAP, xxin, ss. 314-317.' 


N.-W. Provinces. — N.-W, P. Oatette, 1876, p. 1076. And the following officials of the Oudh and 
Kohilkund Railway are also exempted : — Engfineers in charge of the open line ; engineering inspec- 
tors employed on the open line : locomotive foremen and drivers in charge at changing stations ; 
drivers of pilot engines ; and station-masters. — P, Gazette^ 1875, p. 171. 

The following persons are exempted from serving on juries in the mofnssil in the M^raii 
Presidency : — The Agent, the Chief Accountant, and the Cash-keeper of every branch of the Madrw 
Bank {Madras Notification, \^th Feby. 1874 ; Weir, p. 76) ; all officers and subordinates of the Public 
Works Department while actually in charge of public works lunges {Madras Notification, 23rrf 
March 1876 : Weir, p. 76) ; and Railway Engineers in charge of sections of railways open for public 
traffic {Madras Notification, 2Sth July 1876 ; Weir, p. 76). 


314. Preliminary lists of persons liable to serve as common jurors and 

as special jurors, respectively, signed by the Clerk of 

Publication the Crown, shall be published once in the local official 

preliminary and revised. 


their preparation. 

Revised lists of persons liable to serve as common jurors and special jurors, 
respectively, signed as aforesaid, shall be published once in the local official 
Gazette before the first day of May next after their preparation. 

Copies of the said lists shall be affixed to some conspicuous part of the 
Court-house. 


315. Out of the persons named in the revised lists aforesaid, there shall 
Number of jurors to summoned for each sessions in each Presidency-town 
be summoned In Presl- at least twenty-seven of those who are liable to serve 
dency-town. special juries, and fifty-four of those who are liable 

to serve on common juries. 

No person shall be so summoned more than once in six months unless the 
number cannot be made up without him. 

If, during the continuance of any sessions, it appears that the number of 

persons so summoned is not sufficient, such number as 
sum- necessary of other persons liable to serve as 

aforesaid shall be summoned for such sessions. 


316. Whenever a High Court has given notice of its intention to hold 

sittings at any place outside the Presidency-towns for 
the exercise of its original criminal jurisdiction, the 
towns.'" Court of Session at such place shall, sub ject to any direc- 

tion which may be given by the High Court, summon a 
sufficient number of jurors from its own list, in the manner hereinafter prescribed 
for summoning jurors to the Court of Session. 


317. In addition to the persons so summoned as jurors, the said Court of 

Session shall, if it thinks needful, after communication 
Military Jurors. Commanding Officer, cause to be summoned 

such number of Commissioned and Non-commissioned officers in Her Majesty’s 
Army resident within ten miles of its place of sitting, as the Court considers to 
be necessary, to make up the juries required for the trial of persons charged with 
offences bemre the High Court as aforesaid. 

All officers so summoned shall be liable to serve on such juries notwithstand- 
ing anything contained in this Code ; but no such officer shall be summoned 
whom his Commanding Officer desires to have excused on the ground of urgent 
military duty, or for any other special military reason. 

See note to s. 320, infra. 
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318. Any person summoned under section 315, section 316 or section 317, 

who without lawful excuse fails to attend as required 
of Jurors to summons, or who, having attended, departs with- 

out having obtained the permission of the Judge, or 
fails to attend after an adjournment of the Court after being ordered to attend, 
shall be deemed guilty of contempt and be liable by order of the Judge to such 
fine as he thinks fit ; and in default of payment of such fine, to imprisonment 
in the civil jail until the fine is paid. 

See s. 332, posi, and s. 295, supra. 


jBT . — List of Jufors and Assessors for Court of Session, and Summoning 

Jurors and Assessors for that Court, 

319. All male persons between the ages of twenty-one and sixty shall, 

except as next hereinafter mentioned, be liable to serve 
as jurors or assessors at any trial held within the dis- 
trict in which they reside. 


Bxemptions. 




320. The following persons are exempt from 
liability to serve as jurors or assessors, namely ; — 

'a) Officers in civil employ superior in rank to a District Magistrate ; 
h) Judges ; 

{c) Commissioners and Collectors of Revenue or Customs ; 

{d) Persons engaged in the Preventive Service in the (Customs Depart- 
ment ; 

(e) Persons engaged in the collection of the revenue whom the Collector 
thinks fit to exempt on the ground of official duty ; 

(/) Persons actually officiating as priests or ministers of their respective 
religions : 

(g) Persons in Her Majesty’s Army, except when, by any law in force for 
the time being; they are specially made liable to serve as jurors or assessors ; 

(Ji) Surgeons and others who openly and constantly practice the medical 
profession ; 

(e) Persons employed in the Post-office and Telegraph Departments ; 

(j) Persons exempted from personal appearance in (^ourt under the provi- 
sions of the Code of Civil Procedure, sections 640 and 641 ; 

(k) Other persons exem])teJ by the Local Government from liability to serve 
as jurors or assessors. 


In the Punjab, under s. 30 of Act IV of 1866, military men are not exempt, when summoned 
by the Chief Court, from serving as jurors, unless their Commanding Officer desires to have them 
excused on the ground of urgent military duty, or for any other special military reason. See 
s. 317, supra. 

District Locomotive Superintendents and Assistant Locomotive Superintendents on the East 
Indian Railway are exempted from liability to serve as jurors or assessors in criminal trials in 
the N.-W. Provinces. — N.-W, P, Gazette, 1875, p. 1076. And the following officials of the Oudh 
and Rohilkund Railway are also exempted : — Engineers in charge of the open line ; engineering 
inspectors employed on the open line ; locomotive foremen and drivers in charge at changing 
stations ; drivers of pilot engines ; and station-masters. — N.- W, P. Gazette, 1875, p. 171. 

The following persons are oxcraptod from serving on juries in the mofussil in the Madras Presi- 
dency ; — The Agent, the Chief Accountant, and the Cash-keeper of every branch of the Madras 
Bank {Madras Notification, l^th Fehy, 1874 ; Weir, p. 76) ; all officers and subordinates of the Public 
Works Department while actually in charge of public works ranges [Madras Notification, ^Srd March 
1876 ; Weir, p. 76) ; and Railway Engineers in charge of sections of railways open for public traffic 
{Madras Notijication, 28^/i July 1876 ; Weir, p. 76). 

As to grounds of objection to persons summoned a.s jurors, see s. 278, supra. 

See ss. 329, 462, infra. 
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321. The Sessions Judge, and the Collector of the District or such other 

officer as the Local Government appoints in this behalf, 
sessors? shall prepare and make out in alphabetical order a list 

of persons liable to serve as jurors or assessors and 
qualified in the judgment of the Sessions Judge and Collector or other officer 
as aforesaid to serve as such, and not likely to be successfully objected to under 
section 278, clauses (h) to (/i), both inclusive. 

The list shall contain the name, place of abode, and quality or business of 
every such person ; and if the person is an European or an American, the list 
shall mention the race to which ho belongs. 

^ Compare s. 400 of Act X of 1872. That section provided that the list should be of persons 
residing within ten miles from the place where trials before the Court of Session are hold, or within 
such other distance as the Local Government should think fit to direct. Under this section, it will 
be seen that no such limits are prescribed, and consequently all persons liable to serve as jurors in 
the district where the sessions are held are liable to bo summoned. See s. 319, supra* 

The following rules are in force in Bombay : — 

It has been brought to the notice of Government that sufficient care is not always taken in the 
preparation and revision of these lists ; many persons, such as officers in the service of Government, 
pensioners, &c., who would make the best class of assessors, being omitted, while, on the other 
hand, persons of tainted reputation, and otherwise clearly unfit, are sometimes included. 

Government consider it most important that the duty of preparing and revising these lists 
should be properly performed, with a view to obtaining the services, as assessors, of a sufficient 
number of respectable and really intelligent men of all classes, and wish it to be understood that 
this duty should be performe<l by the Collectors themselves with the aid of their assistants, and on 
no account delegated to uninstructed and irresponsible subordinates. 

It is also very desirable to improve the position of assessors in public estimation, and to make 
the duty as little irksome as possible to individuals. No assessor should, therefore, be summoned 
too frequently ; he should be summoned formally and regularly, and be treated with consideration 
and respect during his attendance at the station. And Collectors should be careful to represent 
and pmctically to regard the duty of an assessor as one of responsibility and trust, and to make 
the assessors feel that their co-operation in the administration or justice is sought for as a means of 
conferring a benefit upon their countrymen, and not merely to assist the Judges in their labours. — 
Bom, H. C* Cir, 48. 

322. Cop ios of such list shall bo stuck up in the office of the Collector 

of! f n other officer as aforesaid, and in the Court-houses of 

c on o s . District Magistrate and of the District Court, and 

in some conspicuous place in the town or towns in or near which the persons 
named in the list reside. 

323. To every such copy shall be subjoined a notice stating that objec- 

„ . X ,4 4 . tions to the list will be heard and determined by the 

Objections to list. o • x i n l n in r 

bessions Judge and Collector or other oincer as aiore- 

said, at the Sessions Court-house, and at a time to be mentioned in the notice. 

324. For the hearing of such objections, the Sessions Judge shall sit 

with the Collector or other officer as aforesaid, and shall, 
at the time and place mentioned in the notice, revise the 

list and hear the objections (if any) of persons interested in the amendment 
thereof, and shall strike out the name of any person not suitable in their judg- 
ment to serve as a juror or as an assessor, or who may establish his right to any 
exemption from service given by section 320, and insert the name of any person 
omitted from the list whom they deem qualified for such service. 

In the event of a difference of opinion between the Sessions Judge and the 
Collector or other officer as aforesaid, the name of the proposed juror or assessor 
shall bo omitted from the list. 

A copy of the revised list shall be signed by the Sessions Judge and 
Collector or other officer as aforesaid and sent to the Court of Session. 

Any order of the Sessions Judge and Collector or other officer as aforesaid 
in preparing and revising the list shall be final. 


Revision of list. 
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Any exemption not claimed under this section shall be deemed to be waived 
until the list is next revised. 


325. The list so prepared and revised shall be again revised once in every 

year. 

Annual revision of Hat. rm. , revised shall be deemed a new list, and 

shall be subject to all the rules hereinbefore contained as to the list originally 
prepared. 

326, The Sessions Judge shall ordinarily, three days at least before the 

District Magistrate to 

summon jurors and as- sessions, send a letter to the District Magistrate request- 
sessors. ing him to summon as many persons named in the said 

revised list as seem to the Sessions Judge to be needed for trials by jury and 
trials with the aid of assessors at the said sessions, the number to be summoned 
not being less than double the number required for any such trial. 

The names of the persons to be summoned shall be drawn by lot in open 
Court, excluding those on the revised list who have served within six months, 
unless the number cannot be made up without them ; and the names so drawn 
shall be specified in the said letter. 

For form of precept to District Magistrate to summon jurors and assessors, see Sched. V, 

ItTs irregular to delegate the duty of selecting assessors to the Magistrate. His duty is purely 
ministerial. He has simply to issue a summons to each person specified in the precept of the 
Sessions Judge, requiring him to attend as an assessor at the time and place specified in the sum- 
mons, The assessors are not to be selected several days before the trial, nor are they to be chosen 
by lot as are jurors ; but they are to be chosen as the Judge thinks fit, as provided in s. 239 (284), at 
the commencement of the trial, from the persons summoned to act,— Smyth, p. 133. 


327. The Court of Session may direct jurors or assessors to be sum- 
Power to summon moned at other periods than the periods specified in sec- 

another set of Jurors or tion 326, when the number of trials before the Court 
assessors. renders the attendance of one set of jurors or assessors 

for a whole session oppressive, or whenever for other reasons such direction is 
found to be necessary. 

328. Every summons to a juror or assessor shall be in writing, and shall 

require his attendance as a juror or assessor, as the 
Form and service of ^ place to be therein speci- 

ned. 

For form of summons to juror or assessor, see Sched. V, No, 33, 

329. Where any person summoned to serve as a juror or assessor is in 
vcriien Government or the service of trOvernincnt or of a Railway Company, 

Railway servant may the Court to serve in which he is so summoned may 

be excused. excuse his attendance if it appears, on the representation 

of the head of the office in which he is employed, that he cannot serve as a 

juror or assessor, as the case may be, without inconvenience to the public. 

Certain servants of Railway Companies have been exempted by the Local Government. See 
note to s. 320, supra. 

Court may excuse 330. The Court of Session may for reasonable 

attendance of juror or cause excuse any juror or assessor from attendance at 
aeaessor. particular session. 

331. At each session, the said Court shall cause to be made a list of t|ie 

List of jurors and names of those who have attended as jurors and asses- 

assessors attending. gQrg at such session. 



CHAP. XXIII, ss. 332-335.1 non-attendance op jurors. 


225 


Penalty for non-at- 
tdndajioe of Juror or 
assessor. 


Such list shall be kept with the list of the jurors and assessors as revised 
under section 324. 

A reference shall be made in the margin of the said revised list to each of 
the names which are mentioned in the list prepared under this section. 

332 * Any person summoned to attend as a juror or as an assessor who, 

without lawful excuse, fails to attend as required by the 
summons, or wlio, having attended, departs without hav- 
ing obtained the permission of the Court, or fails to 
attend after an adjournment of tlie Court, after being 
ordered to attend, shall be liable, by order of the Court of Session, to a fine not 
exceeding one hundred rupees. 

Such fine shall be levied by the District Magistrate by attachment and sale 
of any moveable property belonging to such juror or assessor within the local 
limits of the jurisdiction of the Court making the order. 

In default of recovery of the fine by such attacdiment and sale, such juror or 
assessor may by order of the Court of Session be imprisoned in the civil jail for 
the term of fifteen days, unless such fine is paid before the end of the said term. 

No appeal lies from an order fining an assessor or juror for non-attendance ; see Chap. XXXI. 
But if a juror or assessor has been fined and subsequently gives good ground, soch as illness, for 
his non-attendance, the Judge should reconsider his order . — In re Gour Surun Dass, 8 W. R. Cr. 
83. See ss. *295 and 318, supra. 

L. — Special P rovisions for High Courts. 

333 . At any stage of any trial before a High ('Ourt under this (Jodo 

before the return of the verdict, the Advocate-General 
Power of Advocate- may, if he thinks fit, inform the C/Ourt on behalf of Her 

cutio^ ° ^ Majesty that he will not further prosecute the defendant 

u])on the charge ; and thereupon all proceedings on such 
charge against the defendant shall be staytal, and he shall bo discharged of and 
from the same. But such discharge shall not ainoimt to an acquittal unless the 
presiding Judge otherwise directs. 

Act X of 1875, s. 146. It is to be noted that s. 146 of Act X of 1875, so far as it relates to in- 
formations, has not been repealed. — Sched. I (6), post. See notes to s, 194, supra^ whore ss. 144 and 
146, the two unrepealed sections of Act X of 1875, are set out. The proviso in the last sentence, 
that, unles.s the presiding Judge otherwise directs, the discharge shall not amount to an acquittal, 
is new. 

334 For the exercise of its original criminal jurisdiction, every High 

('Ourt shall hold sittings on such days and at such con- 
Time of holding sit- venient intervals as the (Jhief Justice of such Court from 

time to time a|)points. 

335 . The High Court shall hold its sittings at the place at which it now 

holds them, or at such other place (if any) as the Gover- 
of holding sit- ^ General in Council in the case of the High Court 

at Fort William, or. the Local Government in the case of 
the other High Courts, may direct. 

But it may, from time to time, in the case of the High CJourt at Fort Wil- 
liam, with the consent of the Governor-General in Council, and in all other cases 
with the consent of the Local Government, hold sittings at such other places with- 
in the local limits of its ap})ellate jurisdiction as the High Court appoints. 

* Such officer as the (Jhief Justice directs shall give notice beforehand in the 

local official Gazette of all sittings intended to be held 
Notoe of sittings. exercise of the original criminal jurisdiction of 

the High CJourt. 

* 

H, C CR 1* 1 5 
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336 . The High Court may direct that all European British subjects and 

persons liable to be tried by it under section 214, who 
&^ve been committed for trial by it within certain speci- 
fied districts or during certain specified periods of the 
year, shall be tried at the ordinary place of sitting of the Court, 
or direct that they shall be tried at a particular place named. 


Place 

ropean 


Compare the first part of s. 27 of Act X of 1875. 

Under the Lower Burma Courts Act XI of 1889 the Recorder of Rangoon shall ordinarily hold 
his Court at il^ngoon, but the Local Government may direct him on any particular occasion to hold 
his Court at any other place in Lower Burma for the trial of any civil case transferred to him or 
at any other place in Lower Burma or Upper Burma for the trial of any criminal case in which 
a European British subject is concerned, — s. 37 (3), and such a direction shall take effect notwith- 
standing anything in this section (336) of the Criminal Procedure Code, — 8. 37 (4). 


CHAPTER XXIV. 


General Provisions as to Inquiries and Trials. 


Tender of pardon to 
aooomplloe, 


337 . In the case of any offence triable exclusively by the Court of Ses- 
sion or High Court, the District Magistrate, a Presid- 
ency Magistrate, any Magistrate of the first-class inquir- 
ing into the offence, or, with the sanction of the District 
Magistrate, any other Magistrate, may, with the view of obtaining the evidence 
of any person supposed to have been directly or indirectly concerned in, or privy 
to, the offence under inquiry, tender a pardon to such person on condition of his 
making a full and true disclosure of the whole of the circumstances within his 
knowledge relative to such oftence, and to every other person concerned, whether 
as principal or abettor, in the commission thereof. 

Every person accepting a tender under this section shall be examined as a 
witness in the case. 


Such person, if not on bail, shall be detained in custody until the termina- 
tion of the trial by the Court of Session or High Court, as the case may be. 

Every Magistrate, other than a Presidency Magistrate, who tenders a par- 
don under this section, shall record his reasons for so doing ; and when any 
Magistrate has made such tender and examined the person to whom it has been 
made, he shall not try the case himself, although the offence which the accused 
appears to have committed may be triable by such Magistrate. 

In Upper Burma (except the Shan States) a District Magistrate tendering a pardon under the 
section may, notwithstanding anything in this section, try the case himself. — l^g. V of 1892, Schod. 
(VIII). 

If any Magistrate, not empowered by law, erroneously in good faith tenders a pardon under 
this section, his proceedings shall not be set aside merely on the ground of his not being so empower- 
ed. — S, 529 \g)f in^ra. 

Although s. ^ does not in terras cover a case where a Magistrate holding a preliminary 
inquiry for committal against several persons tenders a conditional pardon to one ot them examines 
him as a witness, and subsequently discharges all the accused for want of b> primd facie case a^inst 
them the words every person accepting a tender under this section shall be examined as a witness 
in the t^se ” mean that for all purposes (subject to failure to satis^ the conditions of the pardon 
as provided for by s. 339), such a person ceases to be triable for the offence or offences under inc ’ ^ 
or (with reference to s. 339) for “any other offence of which he appears to have been guilty in 
connection with the same matter,” while making “ a full and true disclosure of the whole of the 
circumstances within his knowledge relative to the offences” under inquiry. The last words quoted 
refer to the importance, when a pardon is tendered, of encouraging the approver to give the fullest 
details, so that points in his evidence may be found which may be capable of corroboration. — Emp. 
V. Ounga Charan^ I. L. R. 11 All. 79, per Steaiqht, J, 
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The question of how far the pardon protects an approver and what portion of it should not 
protect him ought not to be treated in a narrow spirit.— 

The Court should, when it tenders a pardon to a prisoner, explain to him the conditions which 
accompany the tender. It is for the prisoner then to accept or refuse the tender. If he refuses, 
the tender will have been abortive, and the trial will proceed as if no such tender had been made ; 
if he accepts, it is the duty of the Court to examine him as a witness in the case, under the rules 
applicable to the examination of witnesses ; and then if, after having so examined him, the Court 
be of opinion that he has not complied with the conditions, the Couii; may then commit or order 
him to be committed for trial upon the charge in respect of which pardon was tendered.-* Queen v. 
Oogalao, 12 W. R. Cr. 80 : (S. C.) 4 B. L. R. App. 50. 

It is not competent to a Magistrate to convert an accused person into a witness, except when a 
pardon has been lawfully grantetl, and therefore evidence given by such a person who had receiv- 
ed a pardon in the case of an offence not exclusively triable by the Court of Session was held not 
to be relevant, that person not having been acquitted or discharged or convicted.— v. Sadhee 
Rased, I. L. R. 10 Cal. 936 : Reg, v. Hanmanta, 1. L. R. 1 Bora. 610 : Reg, v. Ashruf Sheikh, 6 W. R. 
Cr. 91 : Emp, v. Dala Jiva, I. L. R. 10 Bom. 190. Statements made by an accused person in the 
course of such an examination are irrelevant, and if subsequently retracted sliould not be used 
against him or subject him to a prosecution for giving false evidence. — Emp, v. Dala Jivaj 
I. L. R. 10 Bora. 190 : and Emp. v. Ashgar All, I. L. R. 2 All. 260 : see Mohesh Ghunder Kapali 
V. Mohesh Ghunder Dass, 10 C. L. R. 553. 

As to the weight to be attached to the evidence of approvers, see note to s. 298, ante. Section 
114, 111. (6), of the Evidence Act, provides that the Court may presume that an accomplice is un- 
worthy of credit unless he is corroborated in material particulars. — See Emp, v. Ghagan Dayaram, 
1, L. R. 14 Bora. 331. 

See s. 439, infra. 

Accomplices, — Although, as a general rule, it is unsafe to convict an accused on the uncorrobora- 
ted evidence of an accomplice a conviction founded upon such evidence of one or more accomplices 
alone is valid in law — Evidence Act, s. 133. — Emp. v. Gobardhone, I. L. R. 9 All. 628 : Reg. v. Rama- 
sami Radayachi, I. L. R. 1 Mad. 394 : Emp, v. Hurdeo Das, Weekly Notes, 1884, p. 286 ; Ernp, v. Ram 
Saran, I. L. R, 8 All. 306: Emp, v. Ranji, I. L. R. 10 Mad. 295 : Einp. Maganlal, 1. L. R. 14 
Bom. 115. But the evidence of accomplices should not bo left to a jury without such directions 
and observations from the Judge as the circumstances of the case may require.— Bukshf 
Appellant, 5 W. R. Or. 80: see also Queen v. Nawabjan, 8 W. R. 19: Queen v. Shumshere Beg, 
9 W. R. Cr. 51 : Queen v. Kali Ghnrn Gangooly, 7 W. R. Cr. 2 : Queen v. Mohima Ghunder Dass, 
15 W. R. Or. 37 : Evidence Act, I of 1872, ss. 30, 114, 111. (b), and m : Reg, v. Rarnasami Padayachi, 
I. L. R. 1 Mad. 394 : and Reg, v. Budhu Nanku, I. L. R. 1 Bom. 475 : Emp. v. Arumuga, I, L. 
R. 12 Mad. 196 : Emp. v. Buldeo, I. L. R. 8 All. 509 : Emp, v. Kure, Weekly Notes, 1886, p. 65 : see 
Reg. V. Mullins, 3 Cox, C. C. 526. 

A Judge may misdirect the jury as to what is corroboration of the testimony of an approver. — 
Emjt. V. Bepin Biswas, I. L. R. 10 Cal. 970. As to what is legal corroboration, see that case and 
Reg, V. Mulapabin Kapana, 11 Bom. H. 0. R. 196 : Reg. v. Budhu Nanku, I. L. R. 1 Bora. 475 : 
Reg. V. Jaffer Ali, 19 W. R. Cr. 57 : Reg. v. Noqa, 23 W. R. Cr. 24 : and Emp. v. Imdad Khan, 
I. L. R. 8 All. 120, p. 137 : Emp. v. Ghagan Dayaram, I. L. R. 14 Bom. 331 : Emp, v. Dosa Jiva, 
1. L.R. 10 Bom. 231: see Emp, v. O' Kara, I. L. R. 17 CaX, 642. The omission to caution a jury 
not to accept the uncorroborated testimony of an accomplice has been held to amount to a misdirec- 
tion. — Emp, V. Arumuga, I. L. R. l^Mad. 196. 

In the case of Queen v. Sadhu Mundul, 21 W. R. Cr. 69, Phear, J., said - In the case of a 
trial by jury, it is the function of the jury to ascertain the facts upon the evidence before them, 
and for that purpose to be guided by the law which is applicable, and it is in all cases the duty of 
the J udge to point out to them that law. It was, therefore, in the present case, the duty of the 
Judge to lay before the jury substantially to the effect just set out, the principles relative to the 
reception of accomplices’ testimony, which the Legislature sanctioned by the Indian Evidence^ Act ; 
and we think the Judge was wrong in telling the jury that this case was one in which no caution or 
instruction from him was needed on this head. It is, in all cases where an accomplice s testimony 
is admitted, incumbent on the Judge to inform the jury of the results of the law bearing on tln>^ 
point substantially as we have endeavoured to explain it and s. 114, 111. [b), of the Evidence Act, 
provides that the Court may presume that an accomplice is unworthy of credit unless ho is corro- 
borated in material particulars. , . « , ^ xu • i 

The rule in that section coincides with the rule observed in England that though the ^idenco 
of an accomplice should be carefully sccanned and received with caution, and may be treated as un- 
worthy of, credit, yet if the jury or Court credits the evidence, a conviction proceeding upon it is 
not illegai. Section 133 of the Evidence Act in unmistakable terras lays it down that a conviction 
is not illegal merely because it proceeds on the uncorroborated testimony of an accomplice, and to 
hold that corroboration is necessaiy is to refuse to give effect to the section.— ^j/. v. Rarnasami 
Padayachi, I. L. R. 1 Mad. 394 : and see Reg, v. Budhu Nanku, I. L. R. 1 Bom. 475. 

In the case of Joyudee Paramanick, 7 C. L. R. 66, Field, J., expressed a grave doubt, whether 
the deposition of an approver taken before the committing Magistrate might bo used as evidence 
:igaiiist his accomplices on their trial before the Sessions Court, the conditjmna^ p^don of the 
approver having been withdrawn. A similar doubt was expressed by the " (FRINSBP and 
Tottenham, JJ.) in the case of Nanha Malta v. Emp., 13 C. L. R. 326. The u . i i 
in the case of Reg. v. Uardewar, 5 All. H. C. R. 217, held that the evidence was not admissible. 

No proceedings should be taken against a person to whom a pardon has been tend^ed foi* 
breach of the conefitions, until after the completion of the trial for the principal offonce. Emp. v, 
Sudra, I. L. R. 14 All. 336 ; see Emp, v. Rama Tevan, I. L, R. 15 Mad. .3.)— 
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Power to direct ten- 
der of pardon. 


338 . At any time after commitment, but before judgment is passed, the 

Court to which the commitment is made may, with the 
view of obtaining on the trial the evidence of any per- 
son supposed to have been directly or indirectly concern- 
ed in, or privy to, any such offence, tender, or order the committing Magistrate 
or the District Magistrate to tender, a pardon on the same condition to such 
person. 


A Session«i Judp:e is not competent before a trial to instruct a Magistrate to tender a pardon 
under this section. re Nistarinee Dabia, 7 VV. R. Cr. 114. 

A pardon may be tendered to a prisoner tried with others who has pleaded guilty (Emp. v. 
KcUlu, I. L. R. 7 All. 160), though not to a person who has pleaded guilty and been convicted on his 
plea. — Ibid, per Duthoit, J. 

If any Magistrate, not empowered by law, erroneously in good faith tenders a pardon under this 
section, his proceedings shall not be set aside merely on the ground of his not being so empowered. 
S, 629 (g)y infra. See s. 439, infra. 


339 . Where a pardon has been tendered under section 337 or section 338, 

and any person wdto has acce])ted such tender has, either 

Oommltment of per- y wilfully concealino* anything essential or by giving 
son to whom pardon has ^ -ji ^ i ^ 

been tendered. false evidence, not complied with the condition on which 

the tender was made, he may be tried for the offence in 

respect of which the pardon was so tendered, or for any other offence of which 

he appears to have bc^en guilty in connection with the same matter. 

The statement made by a person who has accepted a tendin' of pardon may 
be given in evidence against him when the pardon has been withdrawn under 
this section. 

No prosecution for the offence of giving false evidence in respect of such 
statement shall be entertained witliout the sanction of the High Court. 


See Act X of 1872, s. 349 ; Act X of 1875, r. 78 ; Act IV of 1877, s. 1.51. The person to whom the 
pardon has been tendered may now be tried, not only for the ofFen(;e in respect of which the pardon 
wis tendered, but for any other offence of which he appears to have been guilty in connection with 
the same matter. The last clause is new, and supersedes the deeision in the case of Queen v. Mullick 
Jeechoo, 23 W. R. Or. 12. 

No limitation is fixed by this section, as by s. 349 of Act X of 1872, as to the time when a par- 
don may be withdrawn.— Sec Nobin Cliunder Banikya v. Emjy., 10 0. L. R. 309 ; (S. C.) I. L. R. 
8 Cal. “ 

When a prisoner to whom a tender of conditional pardon has been extended is considered by 
the Sessions Jud^e not to have conformed to the conditions under which pardon was tendered, the 
Sessions Judge, in exercising the power given by this section, ought not t > try the prisoner along 
with the pi’isoners in whose case ho has already given evidence.— v. Pet/umber Dhoobee, 14 
W. R. Cr. 10. Heshouhl wait until the conclusion of the trial of the accomidices, and then, before 
passing judgment on them, if found guilty, proceed against the approver. — hi re Joyudee Para- 
manick, 7 C. L. R. 66 : Ernp, v. Sudra, I. L». R. 14 All. 336. It is unfair, it was said, to put an 
approver whose conditional pardon has been cancelled on trial along with the other prisoners 
in the course of whose trial he has given evidence. — Em}^, v. Rama I'evan, I. L. R. 15 Mail. 352. 

In the case of Joyudee Paramanick, 7 O. L. R. 66, Field, J., expressed a grave doubt, whether 
the deposition of an approver taken before the committing Magistrate might be used as evidence 
against' his accomplices on their trial before the Sessions Court, the conditional pardon of the 
^prover having been withdrawn. A similar doubt was expressed by. the Court (Prinsep and 
Tottenham, JJ.) in the case of Nanha Malla v. Emj)., 13 C. L. R. 326. The Allahabad High Court, 
in the case of Reg, v. Hardewar, 5 All. H. C. R. 217, held that the evidence was not admissible. — 
See s. 298, supra. 

In the case of Srinop v. Emp., 12 C. L. R. 226, where a pardon was withdrawn by the Sessions 
Judge before the heai’ing of the whole of the evidence, without proof that the statement made by 
the person pardoned was inconsistent, except on the most immaterial points, with previous state- 
ments made by him, or contradicted by the evidence, and before any evidence affecting his veracity 
had been given, it was held that the pardon had been improperly withdrawn. 

The want of .sanction required by this section is not a more irregularity curable under s. 537, 
but is a fatal defect.— v. Emp,, Punj. Rec., 1884, p. 92. 

A deposition given by a person to whom a conditional pardon had been tendered is not, after 
jnthdrawal of the pardon, admissible against him in a subsequent proceeding, or in the trial of 
himself with his accomplices, unless it i.s first proved that he wa« the person who was examined and 
gave the deposition.— v. Durga Sonar, I. L. R. 11 Cal, 580. 
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IIIGHT OF ACOUSEI) TO BE DEFENDED. 


^ Where a pardon is legally tendered to an accused, and he then makes a statement on oath, 
which ho retracts on a subsequent judicial proceeding, a proper sanction under s. 19e>, svpva^ fora 
prosecution for giving false evidence would be necessary.- /Jm/?. v. Dahi Jim^ I. L. R. lOBom. 
l90 : Iti Te Bulojeo v. 11 Boin. H. O. H. 34. If th(5 chargt' of giving false evidence wore in 

respect of the deposition made under the conditional pardon, the sanction of the High Court 
would be also necessary. 

340 . Every person accused before any (Criminal Court may of right be 

defended by a pleader. 

Rlgrht of accused to 

be defended. ‘ Pleader,’ used with reference to any proceeding in any Court, 

means a pleader authoidzed under any law for the time being in 
force to practise in such Court, and includes (1) an advocate, a vakil, and an attorney of a High ' 
Court so authorized, and (2) any mnkhtar or other per.son appointed with the pei mission of the 
Court to act in such proceeding.- --S'. 4 (a). See the LegJ^l Practitioners’ Act, XVIII of 1879. 

Under s. 440, no party has any light to bo heard either personally or by pleader before any 
Court when exercising its powers of revi.sion : Provided that the Court may, if it thinks tit, wiieri 
exercising such powers, hear any i>a,rty either ]Jcrsonally or by pleader, and that nothing in this 
section shall be deemed to affect s. 430, para. 2. (Compare Act X of 1872, s. 297, last paragraph). 
Under that section no order could be made to the prejudice of the accused unles.s he had nad an 
opportunity of being heard either personally or by pleader in bis own defence. — See lleg, v. Derarua, 
I. L. R. 1 JEloni. 64. 

Sections 492—495 provide for the employment of prosecutors. - 

Schedule II, Art. 10, of the Court Fees Act (VII of 1870) provides that the fee upon a miikh- 
tarnamah, when presented for the conduct of any one case to any Criminal Court other than a 
High Court, shall be annas eight. 

The following rulings of the Madras High Court arc important in that Presidency : — 

Advocates, vakils, and attorneys-at-law of the High Court are entitled to pi*actise in all Criminal 
Courts subject to the control of the High Court [Mad. H. C. Pro., 3L<f^ October 1S63 ; Weir, p. 25). 
Vakils of a Sessions Court arc entitled to practise in all Courts subordinate to the Sessions Court 
{Mad^ H. C. Pro., 23n/ November 1865 ; Weir, p. 25). No advocate or attorney or authorized pleader 
anpearing in defence of an accused person is required to hie a vakalutnamah. — Mad. H. V. Pro., 
23rd November 1874 ; Weir, p. 25. A pleader of a I)istrict Munsif’s Court conics within the category 
of ‘ authorised pleaders,’ and as such is not requited to file a vakalutnamah.— H. C. Pro.., 2Sth 
March 1879 ; Weir, p. 25. 

The High Court being precluded from hearing any other person than an advocate or vakil of 
the Court on behalf of a suitor not ajipoaririg in person, Judicial Officers in the provinces should 
refuse to authenticate a inukhtarnamali or other power given by a convicted person to a private 
agent for the purpose of appealing to the High (/ourt. — Mad. H. C. Pro., 13i//. September ViQ'I \ Weir, 
p. 25; but see Mad. H. (J. Pro., '21th September 1877 ; Weir, p. 3. 

A general order excluding any particular class from appearing as pleaders is illegal. — Mad, 
H, C, Pro., l^ihJanuanj 1875; Weir, p. 

Advocates pleading in any lower Court in which the li»nguage of the Judge is English may 
address the Court in that language, the Judge making enangeinenls for the interpretation, if neces- 
sary, of sucdi address to the picador on the other side. — Mad. H. C. Pro., 2^lnd Jidij 1858; Weir, p. 26. 

In Bengal, with the permission of the presiding Judge or Magistrate, any advocate or pleader 
may address the Court in Fiiiglish, when any one of the i»!oadors on the opposite side is acquainted 
with that language, or whenever the senior of such pleaders or liis client consents to this being donc,-- 
Cal. H. C. a. O. N-o. 4 of mh March 1809 ; Willdus, p. 4. 

In Bombay, it was hedd that an appellant has a right to appear and bo heard by a mukhtar. — 
Emp. V. Shivram Oando, I. L. R. 0 Born. 15 ; see lu re Suboap Aitaia, I. L. 11. 1 Mad. 304, 

As to Burma, see Act XI of 1889, Chap. VI, 


Procedure where ac- 
cused does not under- 
stand proceedings. 


341 . If the accused, though not insane, cannot be made to understand 

tlie proceedings, the f'ourt may proceed with the in- 
quiry or trial ; and, in the case of a Court other than a 
High Court, if such iiKpiiry results in a commitment, 
or if such trial results in a conviction, the proceedings 
shall 1 )e forwarded to the High Court witli a nqiort of tlie eireumstmees of the 
case, and the High (jourt shall pass thereon sucdi order as it thinks fit. 

The provisions of this section do not apply to a person who is of unsound mind. They apply 
to persons who are unable to understand the proceotlings from deafness or dumbness, or ignorance 
of the country or other similar cause. Where the inability to understand proceedings is due to 
unsoundness of mind the procedure in Chap. XXXIV should bo followed. — Emp. v. Hwten, I. L. 

5 Bom. 262. . i r j j * 

In the case of The Queen v. Bowka Hari, 22 W, R. Cr. 35, the prisoner was deaf and dumb, 

and unable to understand the proceediiig-s against him or to plead to the charge. The ^asio^ 
Judge convicted the prisoner, and forwarded the proceedings to the High Court. Phkar, J., said, 
after quoting the provisions of s. 181) of Act X of 1872 : “ The discretion thus vested in this Court 
is very wide indeed. And it would seem to be a right inference from the section, that although 
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the prisoner had not been able to understand the proceedings, and therefore those proceedings had 
not, according to the principles of the English Common Law, constituted a fair and proper trial, 
yet, under special circumstances, if this Court should think fit, it might treat them as amounting 
to a sufficient trial, and pass sentence upon the prisoner according to the facts which seemed to be 
established in the course of, and as the result oi, those proceedings.” The case was remanded in 
order that the prisoner might have a further opportunity of defending himself, and he was ulti- 
mately convicted ; see the same case . reported in a later stage, 22 W. R. Cr. 72. In the case of 
Ihmrka Nath Haidar v. Noder Chand Kamte^ 22 W. R. Or. 35 which was followed in Atu Ram v, 
Hmp,t Punj. Rec., 1885, p. 78, a prisoner, who had been deaf and dumb from his infancy, was 
charged with criminal misappropriation of property. The impression produced upon the mind of 
the Court by the evidence was, “ that the prisoner is silly, and was probably attracted by the bright 
ornament which, with a sort of magpie instinct, he stole and hid,” and the prisoner was admonished 
and discharged. 

When a deaf or dumb person is placed on his trial, some means of communicating with him 
should be adopted {Mad. H. < 7 . Pro., 24^/t Afay 1870; Weir^ p. 42) ; and proceedings taken in con- 
ducting the trial without making any attempt to communicate with the accused are clearly wrong. 
—Mad, H, C, Pro.^ bth December 1870 ; Weir^ p. 42. No sentence can be passed under this section if 
the M^istixite is uncertain whether the accused has understood the proceedings against him. — Mad. 
H, C, Pro,j \^th November 1875 ; Weir, p. 42. For the case of a deaf mute, see Emp, v. Oahna, 
Punj. Rec., 1889, p. 139, 

When a Deputy Magistrate, who tried and convicted a prisoner, considered that he did not 
understand the proceedings and referred tlio case to the Magistrate, who_ considered that the 
accused did understand what ho was charged with, it was held that the finding of the Magistrate 
must prevail.--/n re Doobri Hulwai, 19 W. R. Cr. 37. 

Before reporting the circumstances of the case to the High Court, this section requires the 
Court to proceed to the end of the inquiry or trial. — Mad, H, C, Pro,, 22nd April 1873; Weir, 
p. 42. 


Power to 
the accused. 


342 . For the purpose of enabling the accused to explain any circum- 
stances appearing’ in the evidence against him the 
examine may, at any stage of any inquiry or trial, with- 

out previously warning the accused, put such questions 
to him as the Court considers necessary, and shall, for the purpose aforesaid, 
question him generally on the case after the witnesses for the prosecution have 
been examined, and before he is culled on for his defence. 

The accused shall not render himself liable to punishment by refusing to 
answer such questions, or by giving false answers to them ; but the Court and 
the jury (if any) may draw such inference from such refusal or answer as it 
thinfes just. 

The answers given by the accused may be taken into consideration in such 
inquiry or trial, and put in evidence for or against him in any other inquiry 
into, or trial for, any other offence which such answers may tend to show he 
has committed. 

No oath shall be administered to the accused. 


It is not the intention of the Legislature that an accused person should be called upon at 
stage of a trial of a criminal case to make any statement on oath, or that he should liable t® 

S unishment for giving false evidence in answers to questions under this section (342). So the Cod© 
oes not require that a petition of appeal should be verified, and, a criminal appeal being a con- 
tinuation of the case, the appellant has the same privileges as an accused, and cannot be punished 
for making a false statement in his petition.— v. Subbay ya, 1. L. R. 12 Mad. 451. 

Examination of Aixused, — See note to s. 251, supra. As to reading the examination of the 
accused before the Magistrate at the Sessions trial, see s. 287, ante. 

Questions put by the Court must be strictly limited to the purpose described in the section, 
viz,, of “enabling the accused to explain any circumstances appearing in the evidence against 
him,” that is, in the evidence already, at the time of putting the question, given at the trial.— 
Emp, V. Uurgobind, I. L. R. 14 All. 242 : see Emp. v. Hawlhortie, I, L. R. 1,3 All. 345. 

It is not competent to the Court under this section to subject the accused to cross-examina- 
tion. — Hurry Churn Chuckerhutty \, Emp,, 1,3 C. L. R. 358: (S.C.) I. L. R. 10 Cal. 140: Emp, 
V, Hawthorne, I. L. R. 13 All. 345. The discretion given by the law is not to be used for 
the purpose of driving the accused to make statements criminating himself ; but only for the 

E urpose of ascertaining from the accused how he is able to meet facts standing in evidence against 
im, so that those facts should not stand against him unexplained. — Jn re Chinihash Ghose, 
1 O. L. R. 436; Virabudra Gaud, 1 Mad. H, C. R. 199: Queen v. Rholanath Sein, 25 W. R, 
67 : Queen v. Sheik Bazu, 8 W. R. (F. B.) 47 : Emp, v. Behari Lall Bose, 6 C. L. R. 431 : In re 
Noor Bux Kazi, I. L. R. 6 Cal. 279 : (S. C.) 7 C, L. R. 385 : Pro,, 1 Mad. H. C. R. 199; Weir, 
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p. 42: Emp, v. Kamandu^ I. L. B. 10 Mad. 121. Until there is evidence recorded a£:ainst the 
accused, a Magistrate is not justified in putting any question at all to the accused, since it is 
only for the purpose of enabling an accused person to explain circumstances appearing in the 
evidence against him that a question can ever be put.— jFmp. v. Viran^ I. L. R. 9 Mid. 224r, 
pp. 228 9. In the case of In re Hosaein Buksh Sheikh ^ I. L. R. 6 Cal. 96 : (S. 0.) 6 C. li. R. 
527, Prinsep, J. said ; “ In permitting a Sessions Judge to examine an accused person from 
time to time during a trial, the law does not contemplate that he should commence a trial 
with a strict examination of a prisoner, in the manner of the cross-examination of an adverse 
witness by counsel .... By exercising the power allowed by s. 250 (342), the Sessions Court 
is not to establish a court of inquisition, and to force a prisoner to convict himself by making 
some criminating admissions after a series of searching questions, the exact effect of which he 
may not readily comprehend. The real object is to enable a Judge to ascertain from time to time, 
from a prisoner, particularly if he is undefended, what explanation he may desire to offer resid- 
ing any fact stated by the witness, or, after the close of the case, how he can meet what the J udge 
may consider to be damnatory evidence against him. In one of those^ cases now before us, we 
observe that the Judge was engaged, during the whole of the first day, in examining the accused. 
In like manner, in the second case, ho examined the accused at considerable length before the 
case for the prosecution was opened. Such proceedings appear to us to be an abuse of the power 
given under the law.” 

In the case of Emp. v. Yakub Khan^ I. L. R. 5 All. 253, the Court (STUART, O. J., and 
Straight, J.) said, p. 256 : “ We think it well to point out, on reference to ss. 342 and 364 of the 
Code, that while it is not intended to empower Magistrates to cross-examine persons charged 
before them, thev are, nevertheless, authorized to put any questions which appear necessary at any 
stage of an inquiry or trial, and particularly when all the witnesses for the prosecution have been 
examined, for the purpose of enabling the accused to explain any circumstances appearing in the 
evidence against him. Such questions, with the answers, should be recorded in full, and, when 
completed, should be read over to the accused, who is to be permitted to explain or add to his 
answers, and such explanations or additions must be taken down. After this has been done, the 
examination must be signed at the foot by the accused and by the Magistrate, who should further 
certify that it was read over to the accused and signed by him after being taken in the presence 
and hearing of him (the Magistrate), and it is a full and true account of the statement made by the 
accused.” 

A confession recorded by a Magistmte having jurisdiction is to bo treated as an examination 
under this section, notwithstanding that the prisoner or prisoners may have been brought before 
the Magistrate before the conclusion of the Police investigation, v. Anuntram Singh^ 
I, L. R. 5 Cal. 957, followed in the case of Emp, v. Yakub Khauy I. L. R. 5 All. 253. 

The Court should not put questions to the prisoner during the trial with a view to supplement 
the evidence for the prosecution.— iZep. v, Diaz, 3 Bom. Cr. Cas. 51 ; or to convict him out of 
his own month. — Emp, v. Kamandu^ I. L. R. 10 Mad. 121, pp. 123 — 125. It is a matter of discretion 
for the Magistrate himself to judge whether, during the inquiry before him, it is right and proper 
that the accused should be examined or not, and it is very undesirable that the accused should bo 
examined, when the Magistrate is satisfied that the evidence adduce<l by the prosecution does 
not disclose any proper subject of criminal charge gainst him. — In re Shama Sankar Biswas, 
1 B. L. R. S, N. xvi. It is improper and illegal for a Magistrate before evidence has been taken for 
the prosecution to put questions to the accused in the nature of cross-examination, as such questions 
cannot bo said to be put for the purpose of enabling the accused to explain any circumstances 
appearing against him in the evidence.— v. Hawthorney I. L. R. 13 All, 345. 

Section 114 of the Evidence Act (I of 1872) provides : “ The Court may presume the existence 
of any fact which it thinks likely to have happened, regard being had to the common course of 
the natural events, human conduct, and public and private business in relation to the facts of the 
particular case.” Illustration (h) is as follows : “ The Court may presume that if a man refuses to 
answer a question which he is not compelled to answer by law, the answer, if given, would be un- 
favourable to him,” See s. 133 of the Evidence Act, and Emp, v. Chagan Dayaram, 1. li. R. 14 
Bom. 331. 

Where a pardon was tendered by the Magistrate to a person supposed to have been concerned 
with other persons in offences, none of which were exclusively triable by the Court of Session, and 
such person was examined as a witness in the case, it was held that, as the tender of pardon was 
not warranted, he could not bo legally examined on oath, and his evidence was inadmissible. — 
Emp, V. Aaghar AH, I. L. R. 2 All. 260, and see Reg, v. Hanmanta, I, L. R. 1 Bom. 610 ; see 
also Mal'Singhy Puej. Rec., 1^7, p. 85. 

The statements made by an accused person'at his trial are to be taken down in extenso precisely 
as made ; and, if practicable, in the language in which they are made,— -Jiad. H, C, Pro,^ 

May 1867 ; Weir, p, 43. 

As to examining one of two accused persons in the absence of his fellow-prisoner, see Emp, 
V, Lakahman Bala, I. L. R. 6 Bom. 124 : Emp, v, Chundra Nath Sirkar^ I. L. R. 7 Cal. 65 : 
(S. C.) 8 C. L. R. 352 : and In re Ghakowrie Lall, 13 C. L. R. 275 ; see also note to s. 239, aupra. 

When more persons than one are being tried jointly for the same offence and a confession 
made by one of such persons affecting himself and some other of such persons is proved, the Court 
may take into consideration such confession as against such other person as well as against the 
person who makes such confession. — Evidence Act, s. 30. “ Offence ” as used in s. 30 of the Evidence 
Act includes the abetment of, or attempt, to commit the offence. — Act III of 1891, s. 4, amending s. 90 
of the Evidence Act. 
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343 . Except as provided in sections 337 and 338, no influence, by 
No influence to be means of any })roniise or threat or otherwise, shall be 
used to Induce dlsclo* used to an accused person to induce him to disclose or 

withhold any matter within his knowledge. 

In reading this section, the provisions of the Evidence Act (I of 1872), ss. 24 — 29, should be 
borne in mind. 

Section 24. A confession made by an accused person is irrelevant in a criminal proceeding, if 
the making of the confession appears to tlie Court to have been caused by any inducement, threat, 
or promise, having reference to the charge against the accused person, proceeding from a person in 
authority, and sufficient, in the opinion of the Court, to give the accused person grounds which 
would appear to him reasonable for supposing that by making it he would gain any advantage or 
avoid any evil of a temporal nature in reference to the proceedings against him. 

Section 25. No confession made to a Police otficer shall be proved as against a person accused 
of any otfence. 

Section 2(i. No confession made by any person whilst he is in the custody of a Police-officer, 
unless it be made in the immediate presence of a Magistrate, shall be proved as af^ainst such person. 
Explanation. In this section “ Magistrate ” does not include the head of a village discharging 
magisterial functions in the Presidency of Fort St. George, or in Btirmsi, or elsewhere unless such 
headman is a Magistrate exercising the powers of a Magistrate under the Code of Criminal Pro- 
cedure, 1882 . — Addeit by Act III of 1891. 

Section 27, Provided that, when any fact is deposed to as discovered in consequence of infor- 
mation received fj om a person accused of any otfence, in the custody of a Police-officer, so much 
of such information, whether it amounts to a confession or not, as relates distinctly to the fact 
thereby discovered, may be proved. 

Section 28. If such a confession as is referred to in s. 24 is made after the impression caused 
by any such induceineni, threat, or promise has, in the opinion of the Court, been fully removed, it 
is relevant. 

Section 29. If such a confession is otherwise relevant, it does not become irrelevant merely 
because it was made under a promise of secrecy, or in consequence of a deception practised on tho 
accused person for the purpose of obtaining it, or when he was drunk, or because it was made in 
answer to questions which he need not have answered, M'batever may have been the form of those 
questions, or because he was not warned that ho was not bound to make such confession, and that 
evidence of it might be given against him. 

See the notes on these sections of the Evidence Act under s. 163, supra. 

Where a pardon was tendered by the Magistrate to a person supposed to have been concerned 
with other persons in offences, none of which was exclusively triable by the Court of Session, and 
such peraon was examined as a witness in the case, it was held that the tender of pardon to such 
person not having been warranted by s. 1347 of Act X, 1872, he could not legally bo examined on 
oath, and his evidence was inadmissible. It was also held that his statement was irrelevant and 
inadmissible as a confession with reference to s. 344 of Act X of 1872 and s. 24 of the Evidence 
Act. — Einp. V. Asghar AH, I. L. R. 2 All. 200: Sec Reg, v. Hamnanta, I. L. R. 1 Bom. 610: 
Emp, v. Sadhee Rusal, I. L. R. 10 Cal. 930: Emp, v. iJala Jivu, I. L. R, 10 Bom. 190. 


Remand. 


344 . If, from the absence of a witness or any other reasomible cause, it 

becomes necessary or advisable to ])ost|)one the com- 
Power to postpone or nieneemcnt of, or adjourn, any ijujiiiry or trial, the 

Court may, by order in writing, stating the reasons 
therefor, from time to time j)ostpone or adjourn the same on sneh terms as it 

thinks fit, for such time as it considers reasonable, and 
may by a warrant remand the accused, if in custody : 

Provided that no Magistrate shall remand an accused person to custody 
under this section for a term exceeding fifteen days at a time. 

Every order made under this section by a Court other than a High Court 
shall be in writing signed by the presiding Judge or Magistrate. 

Explanation , — If sufficient evidence has been obtained to raise a suspicion 

that the accused may have committed an offence, and it 
appears likely that further evidence may be obtained 
by a remand, this is a reasonable cause for a reraaud. 

This section authorizes a Magistrate, for reasonable cause, to remand an accused person to jail 
without examining any witnesses.— See Manikam v. Queen, I. L. R. 6 Mad. 03. In that case it 
was held, although evidence was available, that the Magistrate was justified, for reasons recorded by 
him, without taking sworn testimony, to remand tho prisoner for five days and again for four days 
in order that further evidence might be produced, so that the inquiry when commenced might bo 
continuous. See Moheeh Chunder Banerjee, 4 B. L. R. Appx. 1. In that case there was no evi- 
dence, and the prisoners were remanded only in the expectation that evidence might turn up. 


Reasonable cause for 
remand. 
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Under this section the Mamstrate, it was said, has power to postpone without limit (provided 
that the accused be not remanded for more than 15 days at a time) the comraer cement of the inquiry 
or trial for the purpose of obtaining further evidence which it appears likely may be obtained if time 
is given, or for other reasonable cause. If no such evidence is then forthcoming, and if it is not 
shown that any is likely to be obtained, he ought no longer to be detained in custody. — Emp, v. 
Engadu^ I. L. K. 11 Mad. 98. , 

In the case of Ponnusami Chetti v. Queen^ I. L. R. 6 Mad. 69, it was held, by Turner, 0.J.» 
and Keknan, J., that where an accused person is first brought before a Magistrate, and a remand 
is required by the prosecutor, it is ordinarily sufficient to show by the evidence of a Police-officer 
that the Police are in possession of information believed to be reliable that the accused has com- 
mitted an offence ; but when the accused is again brought up after remand, and a further remand 
is needed, some direct evidence of the guilt of the prisoner should be required to justify the 
Magistrate in refusing bail, and with each remand the necessity of production of evidence of guilt 
becomes stronger. An accused has the right to have the evidence against him recorded at as early 
a period as possible, and the fact that there is or may be a great body of evidence forthcoming 
against him is not a ground for detention for an inordinate period. — Maiiikam v. Queen, I. L, R. 
6 Mad. 63. Where a Magistrate defers the examination of witnesses, adjourns the inquiry, and 
remands the prisoner, he is bound to express clearly on the record the reasonable cause for which 
such action became necessary or advisable.— P^fr Kern an, J., Manikam v. Queen, I. L. R. 6 Mad. 
63, pp. 67. 68. 

So, in another case it was laid down, that when a prisoner is once arrested under a warrant, 
he should be brought up promptly before the Magistrate ; and the Magistrate has then no authority 
to further detain him in custody, or to remand him to prison, without some reason made manifest 
to him either in the shape of sworn testimony given before him, or in some other form which can 
be put upon the record, and which is sufficient to justify him in sending the prisoner to prison, 
there to be detained for a limited period before further examination— a period which is never in 
any case to exceed fifteen days.— /w re Ahdool Kadir, 11 B. L. R. Appx. 11, 

See Emp, v. Sagamhar, 12 C. L. R. 720. 

In every case in which a commission is issued under s. 503 or s. 506, the inquiry, trial, or other 
proceeding may be adjourned for a specified time reasonably sufficient for the execution and return 
of the commission.— N. 508, post. 

Where a Magistrate had adjourned an inquiry for a cause not contemplated by s. 224 of Act 
XXV of 1861, the High Court, in exercising the powers of superintendence conferred by s. 15 of 24 
and 25 Viet., c. 104, set aside the or<ler of remand. — In re Mathuranath Chuckerbutty, 9 B. L. B. 
354. In that case. Couch, C. J., said “ We have to consider what is the power conferred upon 
the Magistrate by s. 224. It is said that if, from the absence of a witness, or from any other reason- 
able cause, it shall become necessary or advisable to defer the examination of witnesses, it shall be 
lawful for the Magistrate to adjourn the inquiry. It appears to me, looking at the language of this 
section, that, if there is not a proper cause — a cause such as is described— a Magistrate lias not power 
to adjourn the inquiry, and it is not lawful for him to do it, A Magistrate is not at liberty, arbi- 
trarily, or for any reason which he may think sufficient, to adjourn the inquiry ; it is only to be 
in the cases mentioned. And although an improper adjournment of the inquiiy by a Magistrate — 
an adjournment on a ground which could not be said to show that it was either neccssai’y or advis- 
able — might scarcely bo said to be ;in enor in the decision upon a point of law', or to involve any 
question of law, aiif^ s. 404 of the Code of Criminal Procedure (Act XXV of 1861) might possibly 
not enable this Court to interfere, w e have, by the 15th section of the Act under w'hich this Court 
is established, a power of superintendence wliich enables us to deal with such a case. I think it 
enables ns, where a Magistrate had adjourned an inquiry w'hore it w’us not lawful for him to do so 
under s. 224, to set aside the order. It seems to me desirable that Magistrates should understand 
that the power conferred by s. 224 is a pow er which is only to be exercised in cases which come really 
within the terms of that section. It is not a pow'cr conferred upon them to be exercised in an 
arbitrary manner, and not ai-cording to lule, but a power which they ought to be careful in 
exercising.” 

Where the accused has not his witnesses in attendance and does not apjdy to the Mogisti*ate to 
summon them, the omission of the Magistrate to require him to pnuluce his witnesses does not 
prejudice the accused or amount to an error or defect calling for interference. — Queen v. Totaram, 
11 W. R. Cr. 15. 

It is not an irregularity to adjourn the trial f'T the purpose of allowing the accused to secure 
the attendance of his witnesses. — In re Dinoo Roy, 16 W. R. Or. 21. 

In Madras, copies of all orders of remand, together with the reasons for such orders, must be 
transmitted by the Subordinate Magistrate to the Divisional or District Magistrate, to whom he is 
immediately subordinate, within twenty-four hours from the date of the same. — Mad. H, C. Rule 
embodied in M. G. O., (Uh May 1878 ; No. 944 : Mad. H. G. L., Wi April 1879, No. 624 : and Mad. H. 
<7. Pro., ^th September 1879 ; Weir, p. 34, 

Bail. — If the offence is bailable, and the accused is prepared to furnish such bail as appears to 
the Court reasonable, s. 496, post, directs that he shall be released on bail. 

Section 497 provides for the case of non-bailable offences as follows “ When any person 
accused of any non-bailable offence is arrested or detained without warrant by an officer in charge 
of a Police-station, or appears or is brought before a Court, he may be released on bail, but he shall 
not be so released if there appear reasonable grounds for believing that he has been guilty of the 
offence of which he is accusea. If it appears to such officer or Court at any stage of the investiga- 
tion, inquiry, or trial, as the case may be, that there are not reasonable grounds for believing that 
the accused has committed such offence, but that theix) are sufficient grounds for further inquiry 
into his guilt, the accused shall, pending such inquiry, bo released on bail, or at the discretion of 
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such officer or Court, on the execution by him of a bond without auretie for his appearance as 
bei'einafter provided. Any Court may, at any subsequent stage of any proceeding under this Code, 
cause any person who has been released under this section to be arrested, and may commit him to 
custody.** 

Under s. 548, posty a Court may, at any stage of any inquiry, trial, or other proceeding under 
this Code, summon any person as a witness, or examine any person in attendance, though not sum- 
moned as a witness, or re call and re-examine any person already examined ; and the Court shall 
summon and examine or re-call and re-examine any such person if his evidence appears to it essen- 
tial to the just decision of the case. 

See notes to s. 252, mpra. 

Remand to Custody of Police , — “ There is no express provision in the Code regardiim the remand 
of an accused person to Police custody after he has been sent before the Magistrate. Such a course 
is only warranted under the same circumstances as would warrant the Magistrate’s ordering the 
detention of the accused person by the Police for more than twenty- four hours. There is a great 
distinction between such a remand and an ordinary remand to the Magistrate’s lock-up on the 
adjournment of an inquiry, owing to the absence of a witness or from any other reasoname cause# 
The non-completion of the inquiry justifies the latter, but the former requires something more, as 
it is expressly provided that the non-completion of the inquiry shall not, in the absence of a special 
order of a Magistrate, be deemed to be a sufficient cause for the detention of an accused person by 
the Police. A remand to Police custody ought only to be granted in cases of real necessity, and 
when there is good reason to believe that the accused can point out property or do anything that 
will assist in elucidating the case .” — Smythy p. 87. 

Section 61 provides that no Police-officer shall detain in custody a person arrested without 
warrant for a longer period than, under all the circumstances of the case, is reasonable, and such 
^riod shall not, in the absence of a special order of a Magistrate under s. 167, exceed twenty -four 
hours, exclusive of the time necessary for the journey from the place of arrest to the Magistrate’s 
Court. 

Section 167 is as follows : — ** Whenever it appears that any investigation under this Chapter 
cannot be completed within the period of twenty-four hours fixed by s. 61, and there are grounds 
for believing that the accusation is well founded, the officer in charge of the Police-station shall 
forthwith transmit to the nearest Magistrate a copy of the entries in the diary hereinafter prescrib- 
ed relating to the case, and shall at the same time forward the accused to such Magistrate. The 
Magistrate to whom an accused person is forwarded under this section may, whether he has or has 
not jurisdiction to try the case, from time to time authorise the detention of the accused in such 
custody as such Magistrate thinks tit, for a term not exceeding fifteen days. If he has not jurisdic- 
tion to try the case or commit it for trial, and considers further detention unnecessary, he may 
order the accused to be forwarded to a Magistrate having jurisdiction. A Magistrate authoriziim 
under this section detention in the custody of the Police shall record his reasons for so doing. H 
such order be given by a Magistrate other than the District Magistrate he shall forward a copy of 
this order with his reasons for making it to the Magistrate to whom he is immediately subordinate.” 

^ The detention by the Police is altogether different from the custody in which an accused person 
under remand given under s. 344. The detention by the Police under s. 167 cannot exceed in 
all fifteen days including one or more remands — Emp, v. EngadUy I. L, R. 11 Mad. 98. 

A remand cannot be granted in the absence of the prisoner. The meaning of a remand is, that 
a prisoner is brought up and re-committed to custody.— Mad. H. C. Pro., 10«/i June 1867; WeiVy p. 34. 

As to remanding accused persons, see further s. 208, aupruy and the notes thereto. 


345 . The offences punishable under the sections of the Indian Penal 

Code, described in the first two columns of the table next 

uoxnpounainff Offences, n n • i i i i 

loJ lowing, may be compounded by the persons mention- 
ed in the third column of that table : — 


Offence. 


Sections of 
Indian Penal Code 
applicable. 


Person by whom offence may be 
compounded. 


Uttering words, &c., with deliberate 
intent to wound the religious feelings 
of any person. 

Causing hurt 


Wrongfully restraining or confining 
any person. 

Assault or use of criminal force 


298 


341, 342 


352, 355, 358 


374 


The person whose religious 
feelings are intended to be 
wounded. 

The person to whom the hurt is 
caused. 

The person restrained or con- 
fined. 

The person assaulted or to whom 
criminal force is used. 

The person compelled to labour. 


Unlawful compulsory labour 
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Offence. 


Sections of 
Indian Penal Code 
applicable. 


Person by whom offence may be 
compounded. 


Mischief, when the only loss or damagre 
caused is loss or damage to a private 
person. 

Criminal trespass 
House-trespass 

Criminal breach of contnud of service 


Adultery 

Enticing or faking away or detaining 
with a criminal intent a married 
woman. 

Defamation 

Printing or engraving matter knowing 
it to be defamatory. 

Sale of printed or engraved substance 
eontiiining defamatory matter, know- 
ing it to contain such matter. 

Insult intended to provoke a breach of 
tho peace. 

Criminal intimidation, except when the 
offence is punishable with imprison- 
ment for seven years. 


426, 427 


The person to whom the loss or 
damage is caused. 


447 

448 


The person in ])ossession of the 
property trespassed upon. 


490, 491, 49*2 TVie person with whom the 

offender lias contracte<l. 

497 

498 The husband of the woman. 


500 

501 The person defamed. 

502 


504 The person insulted, 

506 Tho person intimidated. 


The offence of voluntarily causing hurt, voluntarily causing grievous hurt, 
causing hurt by an act which endangers life, or causing grievous hurt by an act 
which endangers life, punishable under section 324, section 335, section 337, 
or section 338 of the Indian Penal (lode, may, with the ])erinission of the Court 
before which any prosecution for such offence is ponding, be compounded by 
the person to whom the hurt has been caused. 

When any offence is com])Oundable under this section, the abetment of such 
offence or an atteiiijit to commit such offence (when such attempt is itself an 
offence) may be compounded in like manner. 

When the person who would otherwise be competent to compound an 
offence under this section is a minor, an idiot or a lunatic, any person competent 
to contract on his behalf may compound such offence. 

The composition of an offence under this section shall have the effect of an 
acquittal of the accused. 

No offence not mentioned in this section shall be compounded. 


See Act X of 1875, s. 151, and Act IV of 1877, s. 13,3, 

Act X of 1872, 8. provided that, in the cases which might lawfully be compounded, injured 
persons might compound the offence out of Court, or in Court with the permission of the Court ; 
and that such withdrawal from the prosecution should have the effect of an acquittal of the accused 
person. 

Considerable doubt existed formerly as to what offences might be compounded. See the cases 
collected in Reg, v. Rahwnat^ I. L. R. 1 Bom, 147. It is now clear that only the offences mentioned 
in this section may be compounded. 

Although under this section a married woman may, without the consent of her husband or 
against his wishes, compound the offence, where she has been defamed by the imputation of un- 
cnastity, her husband is “a person aggrieved” by the defamation, and a Magistrate may teke 
cognizance of the offence under s. 198 upon his complaint,— v. Ramasami, 1. L. R. 14 
Mad. 379. 
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As to withdrawal of complaints, see s. 248, and as to discharging an accused person, when, upon 
the day fixed for the hearing, the complainant is absent, and the offence may be lawfully com- 
pounded, see s. 259. 

Act VIII of 1882, s. 6, provides that in s. 214 of the Indian Penal Code, for the exception, the 
following shall be substituted, namely : — 

Exception. — The provisions of ss. 213 and 214 do not extend to any case in which the offence 
Inay lawfully bo compounded.” See the provisions of these sections. 

The fact that an offence alleged to have been committed has been compounded is no conclusive 
answer to a charge made against the prosecutor under s. 211 of the Penal Code. — Etnp. v. A tar 
Alit I. L. R. 11 Cal. 79. In the case of Hinirnat Sinr/h v. Bnkhtawar, Punj. Rec., 188.3, p. 57, it 
was held that the withdrawal of a complaint on the composit on of an offence under this section 
did not preclude the Magistrate from awarding compensation under s. 250, (s. 560) if in his opinion 
the complaint was frivolous or vexatious ; but now see Emp. v. Khushab. Punj. Rec., 1888, p. .3.5. 

In tne Punjab it has been held that the effect of s. ,345 of the Code, read with s. 3 of the Indian 
Majority Act 1875, is that a person under the age of 18 years cannot laM'fully compound the offence 
declared to bo compoundable by the fii st portion of the former section.— Singh^ Punj. Rec., 
1891, p. 55. 


Procedure of Provla- 
lal Magistrate in cases 
which he cannot dis- 
pose of. 


346 . If, in the course of an inquiry or a trial before a Magistrate in 

any district outside the Presidency-towns, the evidence 
appears to him to warrant a presumption that the case 
is one which should bo tried or committed for trial 
by some other Magistrate in such district, he shall stay 
proceedings and submit the case, with a brief report 
explaining its nature, to any Magistrate to whom he is subordin ite, or to such 
other Magistrate, having jurisdiction, as the District Magistrate directs. 

The Magistrate to whom the case is submitted may, if so empow(‘red,* either 
try the case himself, or refer it to any Magistrate subordinate to him having 
jurisdiction, or commit the accused for trial. 


See Act X of 1872, s. 45, paraa. 1 and 2. That section directed the Magistrate to stay proceed- 
ings, &c., when the evidence M'arranted a presumption that the accused person had been guilty of 
an offence which siudi Magistrate was not competent to try. The Magisti ate now is to act under 
this section, when the presumption is that the case is one which should bo tried or committed for 
trial by some other Magistrate. 

As to subordination of Magistrates, see s. 17, ante* 

Where a case, which has been partly heard by one officer, is transferred to another officer for 
trial, the latter should hear all the evidence in the case before deciding it. In one case the High 
Court declined to interfere, as the prisoners did not appeal or laise any objection at the trial on 
that ground. — Kopil Nath Sahi v. Koneeram, 14 W. li. Cr. 3 : see Meg. v. AUapa Venimnna, I. L. 
R. 4 Mad. 327. The Magistrate hearing the case is bound to pass an independent judgment upon 
the facts as they may appear to him from the record, and must m-t take them as found by the lower 
Court. If the materials for a judgment appear to be insufficient, he may cjill up and examine the 
witnesses, and, if necessary, take further evidence. — Mad. II. C. Pro.^ 2Wi May 1867 ; Weir^ p. 44. 
See s. 350, past. 

Where a Subordinate Magistrate, having found certain persons guilty of an offence, submitted 
the proceedings to a supei’ior Magistrate for more severe punishment, and those proceedings were 
returned to him as defective, it was held by the Madias High Court, that lie was competent to 
record a fresh and different finding as to the guilt of the accu.scd upon the further proceedings held 
by him in the case. - Mad. II. C. Pro., \bth July 1878 ; Weir, p. 44. 

A reference under this section to a District or Divisional Magistrate should be by a brief report 
explaining the nature of the case. All the proceeilings hidd by the Subordinate Magistrate should 
be submitted for the information of his superior, who will nevertheless proceed altogether nooo . — 
See Mad. H. C. Pro., ^Iflnd December 1864 and t'lnd May 1865 ; Weir, p. J12 ; see Queen v. Adapa 
Venkanna, I. L. R. 4 Mad. 327. 

It was held in Madras, that a Divisional Magistrate could not refer to another Magistrate a 
case referred to him by a Subordinate Magistrate, but must deal with it himself.— ilfad. H, C. Pro., 
Sth and lOth November 1870 ; Weir, p. 32. 

Magistrates are not at liberty to pass over material parts of the evidence in c»ses before them, 
and so to withdraw cases from the cognizance of the proper tribunals.— v. Pamtahal Sing, 
5 W. R. Cr. 65. See In re Chunder Seekur Sookul, 1. C. L. K. 434. 

No Magistrate is entitled to split up an offence into its component parts for the purpose of 

f iving himself summary jurisdiction over the minor charges {In re Chunder Seekur Sookul, 1 C. L. 

L 434 ; Ramanand Mahton v. Koylash Mahton, I. L. R. it Cal. 21^6 : Amp. v. Abdool Karim,!. L. R. 
4 Cal. 18 : (S. C ) In re Abdool Kadir, 3 C. L. R. 44): such proceedings are void under s. 530, infra. 
If a charge of an offence not triable summarily is laid and sworn to, the Magistrate must proceed 
with the case accordingly, unless he is at the outset in a position to show from the deposition of 
the comi>lainant that the circumstances of aggravation are really merely exaggeration and not to be 
believed.— /5irf. 
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If a Magistrate, not being empowered in that behalf, tries an pffendor summarily, his proceed- 
ings are void. —S. 530, po»U 

An officer, it was held, invested with special powers under s. 34, supra, should rarely, if ever, 
try a case himself where it appears from some of the evidence that the accused might have been 
charged with an offence beyond liis jurisdiction to take cognizance of. — Ernp, v. Paramananda, 

I. L. B. 10 Cal. 85. 


347 . If in uny inquiry before a Magistrate, or in any trial before a 

Magistrate before signing judgment, it appears to him 
at any stage of tlie proceedings that the case is one 
wbieli ought to be tried by the Court of Session or 
High Court, and if he is empowered to eommit for 
trial, bo sliall sto[) fnrtlier j)roeeediiigs, and commit the 
accused under the provisions liendn befoi*e contained. 

If such Magistrate is not e npowered to commit for trial, be shall proceed 
under section 84 b. 


Procedure when, after 
commencement of in- 
quiry or trial, Magis- 
trate finds case should 
be committed. 


Magistrates are not at liberty to pass over material parts of the evidence in cases before them, 
and so to withdraw cases from the cognizance of the proper tribunals. — Queen v. Ramtahal 'Sing, 5 
W. R. Or. 6.5 : see Pnran Telee v. Bhuttoo Dome, 9 W. R. (3r. 5. 

A Magistrate may stop further proceedings and commit for trial after a charge has been drawn 
up. — Emp. v. Kudriitoollah, I. L. R. 3 Cal. 495. 

A Magistrate to whom a case is referred for enhancement of punishment (see s. 348) may order the 
oomniittsil of the case for trial by the Sessions Court. — In re Chinnirnarujadu, I. L. R. 1 Mad. 289. 

The following instructions as to cases wliero death has ensued, and it is donbtfnl whether the 
offence of culpable homiinde has been coinniitted, have been i.ssncd by the Calcutta High Court : — 
In cases whore death ajiptars to have resulted from injuries voluntarily inflicted by the party 
accused, Magistrates oiiglit to be very careful not to take it upon themselves to absolve the accused 
from the graver charge and convict him of hurt or grievous hurt only, unless they are quite cleai’ 
that there is no sufficient evidence to warrant a commitment to the Sessions for murder or cul- 
pable homicide not amounting to murder.— 6W. H, C\ 0. 0. No, 9, &h September 1869; Wilkins, p, 112. 

See note to s. 269, mpra. 


Except as provided by s. 395, which relates only to a sentence of whipping, which cannot be 
carried out owing to the state of health of the prisoner, it was hold that no Criminal Court, 
whether a High Court [Queen v. Mehtarji Gopatji, 7 Bom. H. C. R. Cr. Cas. 67 : Queen v. Godai 
liaout, 5 W. H. Cr. 61 : (S. (L) 1 VVym. Or. Rul. (F.B.) 63 : In re Krishna Churn, 17 W. R. Cr. 2], a 
Sessions Court {Queen v. Poran Mai, 23 W. R. Ch’. 49), or a Magistrate [Reg v, Tukia Valad Gunji, 
1 Bom. H. C. R. 3), has power to review' or alter a sentence when it has been formally recorded ; 
and a lower Court has no power to quash its owui conviction though illegal.— /n re Gunowree 
Bhooea, 6 W. R. Or. 70. Now s. 369 expressly provides that no Court other than a High Court, 
when it has signed its judgment, shall alter or review the same, except as provided in s. 395, or to 
correct a clerical error. 

A judgment or final order pronounced and signed in accordance with this section cannot be 
altered or reviewed by the Court which has given such judgment or order. If the Judge, after pro- 
nouncing and signing the judgment or order, should discover any error in the proceedings, the 
proper course is to apply to the High Court for orders. — Mad, H, C. Pro,, Vith November 1873 ; 
Weir, p. 17. 

Where a Sessions Judge added a note to his judgment, throwing doubts on the conclusion at 
which he ha<l arrived on the evidence, Stuart, C. J., described the proceeding as most unwarrant- 
able. — isJwp. V. Chattar Singh, I. L. R. 2 All. 33. 

As to the mode of delivering judgment and contents and language of judgment, see ss. 366 and 
367, post. 


Trial of persons pre- 
viously convicted of 
offences aerainst coin- 
agre, stamp-law or pro- 
perty. 


348 . Whoever bavin u* been convicted of an offence punishable under 

(4ja})ter XII or Chapter XVII of tlie Indian Penal Code 
with iin[)risoinnent for a tertn of three years or upwards, 
is aeain accused of any offence punishable under either 
of those chapters with imprisonment for a term of three 
years or upwards, shall ordinarily, if the Magistrate 
before whom he is accused considers him an habitual offender, be committed 
to the Court of Session or High Court as the case may bo ; or in district in 
which the District Magistrate has been invested with powers under section 30, 
placed on his trial before such Magistrate. 

If it is intended to prove a previous conviction against an accused person for the pur^se of 
enhancing the punishment, it is necessary to state the fact of that previous conviction in the charge. 
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If it is omitted) it may be added to the ohar^ at aiw time previous to the sentence being passed, 
but not after . — Queen v. Rajooomar Boee^ 19 W. R. Cr. 41 ; and see ^een v. Esean Ghunder Veyt 21 
W. R. Or. 40. A statement in a Court that, at the time when the prisoner committed the otfencC) he 
hadb^n previously convicted of offences punishable under the Indian Penal Code, is not a sufficient 
compliance with the provisions of this paragraph. — Queen v. Sheik Jakir^ 22 W. R. Cr. 39. 

As to previous conviction, see further notes to ss. 221 and 310, ante^ pp. 211 and 292, and to 
s. 511, post. 

Chapter XII of the Indian Penal Code relates to offences relating to coin and Government 
stamps, and Chap. XVII to offences against property. 

349 . Whenever a Magistrate of the second or third class, having juris- 
diction, is of opinion after hearing the evidence for the 
Procedure when Ma- prosecution and the accused that the accused is guilty, 

sufficiently *0 receive a punishment different in 

vere. kind from, or more severe than, that which such Magis- 

tnite is empowered to inflict, or that he ought to be re- 
quired to execute a bond under section 106, he may record the oy)inion and submit 
his proceedings, and forward the accused to the District Magistrate or Sub- 
divisional Magistrate to whom he is subordinate. 

The Magistrate to whom the ]>roceedmgs are submitted may, if ho thinks 
fit, examine the parties and re-call and examine any witness who has already 
given evidence in the case, arid may call for and take any further evidence ; and 
shall pass such judgment, sentence, or order in the case as he thinks fit, and as is 
according to law : Provided that he shall not inflict a punishment more severe than 
he is empowered to inflict under sections 32 and 33. 

A Magistrate can only transfer a case under this section for the reasons given hy the section. — 
Emp, y. J^ulhe^ I. L. R. 12 All. 66. 

It is not competent for a Magistrate, to whom a case has been referred, to return the case to the 
referring Magistrate, on the ground that, in his opinion, the latter has power to pass an adequate 
sentence. — Dula Faqueer v. Bhagirat Sircar y 6 C. L. R. 276 ; but see Mad. IJ, C. Pro.y 8^/i November 
1870 ; 5 Mad. H. C. R. Appx. xliii ; Weir, p. 32, C P. C 349. Nor has he power to send the case for 
inquiry to another Magi.strate.— v. Vehn/udam, I. L. R. 4 Mad. 233 : Pro.y 6 Mad. H. 
C. R, Appx. ii. See, however, Reg, v. Mangla BhulUiy 7 Boin. H. C. R. Or. 69, where it was held 
that a District Magistrate may refer for trial to a full power Magistrate a case submitted to such 
District Magistrate by a Subordinate Magistrate. 

The word ‘order’ in thi.s section, associated as it is with the words ‘ judgment and sentence,’ 
it was held, means a final order, i.e., one disposing of the case so far as the Magistrate, to whom a 
Subordinate Magistrate submits the ju’oceeding.s of the case for higher punishment, is coneorned. 
It does not deprive that Magistrate of the exercise of his discretion as to its being a proper case for 
the Sessions and of the power of corainitting it for trial given to him by the Code. See E7np. v. 
Abdulltty I. L.R. 4 Bom. (F. B.) 240 : and Emp. \, Haria Tellapay I. L. R. 10 Bom. 196. But see 
In re ChinnimarigadUy 1. L. R. 1 Mad. 2S9. In /« re Bhickaree Mullicky 10 W. R. Cr. .50, it %vas 
held that when a case is committed fo a Magistrate under this section, he alone has jurisdiction, 
and cannot commit to the Sessions on the ground that he considers the sentence which he is em- 
powered to inflict insufficient. 

In the case of E^np, v. Haria Tellapay I. L. R. 10 Bom. 196, a second class Magistrate under 
this section transmitted a case to a Subaivisional Magistrate, being of opinion that a more sevei'6 
punishment should he inflicted than he himself was empowered to give. The Subclivisional Magis- 
ti’ate, instead of disposing of the case, returned it to the second class Magistrate for committal, and 
thereupon the latter committed it. It was held that, in thus returning the case, the order of the 
Buhdivisional Magistrate was illegal, as ho was hound to pass a final judgment, sentence, dr order. 

Where an Assistant Magistrate convicted a person under ss. 406 and 417 of the Penal Code and 
referred the case to the District Magistrate for sentence, the latter, being of opinion that the offence 
was one properly punishable under s. 420 of the Penal Code, and one which the Assistant Magistrate 
had no jurisdiction to deal with, held that the loforcnce was ultra vires and illegal. The High Court 
however, held that he was not entirely without jurisdiction as he was competent to commit the 
accused to the Court of Sessions, and that the District Magistrate might, if he thouo-ht proper, com- 
mit the accused to the Court of Sessions.— Wahab v. Chandiay I. L. R. 13 Cal. 305. In another 
case, where a second class Magistrate transmitted a case to the District Magistiate on the ground 
tliat he was unable to inflict a sufficiently severe sentence, the District Magistrate returned the 
rccord’to the second class Magisti ate, directing him to commit the accused to the Sessions Court which 
he did. The High Court on reference held that the commitment was not illegal.- Emp. v. Chandu 
GoalUy I. L. R. 14 Cal. 356. In a similar case the Bombay High Court while allowing the commit- 
ment to stand directed that in all cases referred under this section the Court to which the case was 
referred should dispose of the case itself and not send it hack to the Court by which the reference 
was made for committal to Sessions. -JEi’mp. y. VerminUy 1. L. R. 9 Bora. 377. 



CHAKO£ OF UAOIBTBATE. 


CHAP. XXIV, S. 350. J 


In the case of In re Chinnirmrigadu^ I. L. B. 1 Mad. 289. it was held that a Magistrate to 
whom a case is referred for enhancement of punishment may order the committal of the case for trial 
by the Sessions Court. 

When the proceedings in a case trierl by a Subordinate Magistrate are submitted to a District 
Maristrate to pass sentence upon the accused, the accused is entitled to be present at the passing 
of the sentence {Bsg* v. R^ha Naranji^ 7 Bom. H. C. R. Cr. 31), and to be heard in his defence— 
Beg» V. Ounesh Sircar^ 7 W. R. Or. 38. So the accused person is entitled to be present before the 
District Magistrate when he takes into consideration the finding and proceedings of the Subordi- 
nate Magistrate, oven though the District Magistrate does not examine the parties, or re-call and 
examine any witness who may have already given evidence in the case, or may not call for and take 
any further evidence : inasmuch as the accused person will bo at liberty to contend before the Dis- 
trict Magistrate that there is no sufficient cause made against him for a conviction, and the District 
Magistrate, if he concur in that view, will be at liberty to order an acquittal and discharge. — Bom. 
H. C. Cr, 40. See note to s. 437, post. 

Appeal , — See ss. 407 and 408, infra. 


350 . Whenever any Magistrate, after having heard and recorded the 

whole or any part of the evidence in an inquiry or a 
trial, ceases to exercise jurisdiction therein, and is suc- 
ceeded by another Magistrate who has and who exercises 
such jurisdiction, the Magistrate so succeeding may act 
on the evidence so recorded by his predecessor, or partly 
recorded by his predecessor and partly recorded by him- 
self ; or he may re-summon the witnesses and re-commence the inquiry or trial : 

Provided as follows : — 


Oonvlotion or oom- 
mitment on evidence 
partly recorded by one 
Magistrate and partly 
by another. 


(a) In any trial, the accused may, when the second Magistrate commences 
his proceedings, demand that the witnesses or any of them be re-summoned and 
re-heard : 


(/>) The High Court, or, in cases tried by Magistrates subordinate to the 
District Magistrate, the District Magistrate may, whether there be an appeal 
or not, set aside any conviction passed on evidence not wholly recorded by the 
Magistrate before whom the conviction was had, if such Court or District Magis- 
trate is of opinion that the accused has been materially prejudiced thereby ; and 
may order a new inquiry or trial. 

Nothing in this section applies to cases in which proceedings have been 
stayed under section 346. 


The power given by this section does not extend to a Sessions Judge — Taradu Buladu v. Queen, 
I. L. R. o Mad. 112. The section is intended to provide for a case where an inquiry or trial has been 
commenced before one incumbent of a particular post and that officer ceases to exercise jurisdiction 
in thatpost and is succeeded by another officer. — Emp, v. Radhe, I. L. R. 12 All. 66. See Buta 
Singh ^ Punj. Rec., 1884, p. 1. 

The words ‘the whole or any,’ have been added, apparently, in consequence of the decision in 
Queen v. Khan Mahomed^ 24 W. R. Cr. 53, where it was held, that the provisons of s. .328 of Act 
X of 1872, only applied when a Magistrate, after hearing part of the evidence in a case, ceases to 
exercise jurisdiction, and is succeeded by another who has and exercises jurisdiction in such cases. 

Ordinarily, where a case which has been partly heard by one officer is transferred to another 
officer for trial, the latter should hear all the evidence in the case before deciding it. In a case where 
that was not done the High Court declined to interfere, as the prisoners did not appeal or raise any 
objection at the trial on that ground . — Kopil Nath Sahai y,Komeeram, 14 W. R. Cr. 3. 

In the case of Thakur Dos Manjhi v. NomdarMundul, 24 W. R. Cr. 1‘2, the High Court declined 
to interfere where the evidence was taken entirely by one Magistrate and the decision passed by 
another, considering that, although s. 328 of Act X of 1872 did not provide for such a case, it must 
first be shown that wie accused person had been prejudiced by the way in which his case was tried, 
and as this was not alleged, the Court refuse! to interfere.— See Kesra Rain v. Emp,, Punj. Rec., 
1884, p. 7, and s. 537, post. 

Notwithstanding the introduction of the words ‘accused’ and ‘conviction,’ the provisions of 
this section, it has been held, apply to an inquiry instituted under s. 107, with a view to enforcing 
the giving of security against a oroach of the peace. And in such a case, where the Magistrate by 
whom only part of the evidence has been taken is succeeded by another Magistrate while such 
inquiry is pending; the person called upon to show cause under the latter section may insist upon 
the re call and re-examination of the witnesses whose evidence has already been taken by the 
former Magistrate. See Buroda Kant Roy v. Korrimuddi Moomhee, 4 C. L. R. 452. But it 
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seems doubtful whether this section would apply to proceed! n^^*, under s. 145, ante. See Guru Chum 
Sen V. Kali Nath Das Bistms^ 23 W. R. Or. 62. Where a Ma^ristrate on complaint made having 
issued process and examined witnesses in support of the complaint, was succeeded by another Magis- 
trate, who on taking up the case referred the complaint t«) the Police for inquiry and report, 
apparently under s. 202, and upon receipt of the report discharged the accused, the Higli Court 
held that the order of the latter Magistrate was illegal, and directed him to proceed according to 
law. A reference to the Police under s. 202, it was said, could not be made after evidence had been 
taken and process issued. — Sada^opacharyar v. Rayavacharyar^ I. li. R,, 9 M.id. 282 

New Trial. — As to use of record in former trial, sec In re Deri Dutt^ 7 C.L.R. 193. 


351 . Any person attending a (h-iminal Court, although not under arrest 

or upon a summon.^, ina}^ be detained by such C^ourt for 

Detention of offenders ruirfiose of examination, for any offence of which 

attending Court- i / 1 . i i • i i • i c i.r 

sucli f/oiirt can take cognizance and winch, from the 

evidence, he iii^iy af pear to have eomniittcd ; and may be proceeded against as 

though he had been arrested or summoned. 

O 

When the detention takes jilaeo in the course of an inquiry under Chapter 
XVIII, or after a trial has been begun, the proceedings in respect of such person 
shall be commenced afresh and the witnesses re-heard. 


Section 193, ante^ provides that, “except as otherwise expressly provided by this Code, or by any 
other law for the time bein^in force, no (Jourt of Session shall take cognizance of any offence as a 
Court of original jurisdiction, unless the accused has been committed to it by a Magistrate duly 
empowered iu that behalf.” 

A Magistrate, it was held, under the former Code, was not justified in taking a person, without 
any previous notice or summons, from among the audience or attendant witne.sses in open Couid:, 
and in placing him in the dock to be immediarely tried upon a charge which had been already com- 
menced to be entertained against other prisoners and on which evidence has already been given. 
Section 104, [351] it was said, applied to investigations preliminary to commitment for a subsequent 
trial and not to cases where the trial was actually being proceeded with.— v. Sutherland, 14 
W. R. Cr. 20. 


352 - The place in which any Criminal Court is held for the purpose of 

inquiring into or trying any offence shall he deemed an 

Oourts to be open. ^ 1 ^ i • i i i • 1 1 u 

open Oourt, to which the pul>lic generally may have 

access, so far as the same can conveniently contain them : 


Provided that the presiding Judge or Magistrate may, if he thinks fit, order 
at any stage of any inquiry into, or trial of, any particular case that the public 
generally, or any particular per.son shall not have access to, or be, or remain in, 
the room or building used by the (-ourt. 


CHAPTER XXV. 

Of the Mode of Taking and Recokding Evidence in Ingiiirieh and Trials. 

Note.— U p2)er Burma . —Notwithstanding anything contained in the Code, in Upper Burma, ex- 
cepting the Shan States, the Local Government may from time to time make rules with respect to 
the record to be made in cases tried by such village headmen as are Magistrates of the tliird class and 
as to the disposal of the record— Reg. V of 1892, Sched. (IX). See Keg. V of 1892, in the Appendix, 
post. 


853 . Except as otherwise expressly provided all evidence taken under 

Chapters XVIII, XX, XXI, XXII, and XXIII shall 
Evidence to be taken be taken in the presence of the accused, or when his 
in presence of accused. personal attendance is dispensed with, in presence of his 

pleader. 

Ch£y)ter XVIII relates to inquiry into cases triable by the Court of Session or High Oourt 
Chap. XX, to the trial of summons-cases by Magistrates ; Chap. XXI, to the trial of warrant-case 
by Magistrates ; Chap. XXII, to summary trials (under s. 5^5, supra, under certain circumstances 
the personal attendance of an accused may be dispensed with) ; and Chap. XXllI, to the trial 
before High Courts and Courts of Session. 
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As to when the attendance of a witness may be dispensed with, and his evidence taken on com* 
mission, see Chap. XL, infra* 

Section 512, post, provides for the taking of evidence in the absence of an accused who has 
absconded. 

Where three separate charges were preferred at the same time and the prisoners were convict- 
ed on the evidence recorded in one case, without hearing their defence in the other two cases, the 
prooeeding.s were quashed . — Queen v. Bunko Behary, 1 W. R. Cr. 36. 

At a trial of a pai’^of Hindus for rioting the Magistrate, instead of examining the witnesses 
for the prosecution allowed copies to be admitted of the depositions of the same witnesse.s which had 
been recorded in a previous trial of a party of Mahomedans who were opposed to Hindus in the same 
riot. These copies were read out to the witnesses who were then cross-examined, no ob^'ection 
being taken to the procedure. It was held that the procedure was irregular, but that the irregu- 
larity was cured by s. 537 of the Code and s. 167 of the Evidence Act, as it was not shown that there 
was any failure of justice, or that the accused had been substantially prejudiced and the matters 
elicited in cross-examination were sufficient to sustain the conviction.— v. NundRain, I. L. R. 
9 All, 609. 

Presence of Accused * — Where npurda lady was examined in a passage screened from the direct 
view of the Court and her voice could be heard perfectly and the accused made no objection, it was 
held that this was virtually a hearing of her evidence in the presence of the accused . — Haasan Khan, 
Punj. Rec., 1887, p. 95. 


354 . In inquiries and trials (other than summary trials) under this Code 
of recording before a Magistrate (other than a Pre.sidency Ma- 

Pre- gistrate) or Sessions Judge, the evidence of the witnesses 


Mannor 
evidence outside 
sidency-towns. 


shall be recorded in the following manner: — 


Presidency Magistrates. — As to the mode of recording evidence in the Courts of Presidency, 
Magistrates, see s. 362, post. 

Witnesses not to be kept Waiting. — (a) The evidence of witnesses should invariably be record- 
ed as soon as possible after their attendance. If from unavoidable causes an adjournment is in- 
dispensable, there should be no unnecessary delay. Witnesses remaining over from ono day should 
as a rule, be examined at the first sitting of the Courts on the following day. By this means the 
public will be put to no inconvenience, and justice will be administered in a prompt and satisfac- 
tory manner. 

(6) Chief Magistrates of Districts should carefully supervise the returns of their subordinates, 
as they will be held responsible for the correction of irregularities.— C7a^. fiT. C* C* 0*, No. 12 
of 21th Nooemher 1865 ; Wilkins, p. 7. 

Particulars to be recorded for the Identification of Witnesses. — All Magisterial officers shall, in 
the examination of prosecutors, witne.sses, and prisoners, recoivi in each deposition, statement, or 
defence the following particulars, which are indispensably necessary for the future identification of 
the parties examinea, viz , the name of the person examined, the name of his or her father, and, if 
a married woman, the name of her husband, the re igion, caste, profession, and age of the party 
or witness, and the village and perguuuah in which bo or she resides,— H. C. C. O., No. 19 of 
nth September 1864 ; Wilkms, p. 8. 

Particulars for the Identification of Prisoners. — Attention must be paid to correctness and 
uniformity in the manner of si^clling the names of prisoners in the record of evidence. This is a 
point of great importance, and should meet with particular attention. Where several prisoners 
bearing the same or similar names are included in one trial, care should be taken, in recording the 
evidence given by each witness, to specify the name of the father of the person charged, whenever 
the in in ^ of any one of them is mentioned. Very serious inconvenience has I’esulted from the 
neglect of this precaution. — Cal. H. C. C. O., No. 135 of 22nd February Wilkins, p, 8, 

Particulars as to recording Evidence of Witnesses where the meaning is doubtful, — {a) In deposi- 
tions in which there may be any doubt as to the exact meaning of any expression u.sed, and in 
which the doubtful expression has an important bearing on the olfence with which the prisoner is 
charged, the Court would suggest the expediency of transcribing in Roman characters, the words 
actually used, in order that the Court may be in a position, on the matter coming before it, with- 
out fear of error, to determine on their exact signification, and, in consequence, to give them their 
due and proper weight, 

(b) Should any instance occur in which a foreign language is used, or in which the evidence 
may be delivered in a dialect to which a Judge may be unaccustomed, an interpreter should be 
employed (see s. 543 of the Code of Criminal Procedure, and s. 5 of Act X of 1873). — Cal, H, C. 
C, O., No. 9 of '^th A ugust 1865 ; Wilkins, p. 9. 

The following rule is in force in Bombay : — 

All Magistrates, Sessions Judges, and Assistant Sessions Judges shall, in the examination of 
prosecutors, witnesses, and prisoners, record in each deposition, statement, or defence the follow- 
ing* particulars which are indispensably necessary for the future identification of the parties 
examined, viz., the name of the person examined, the name of his or her father, and, if a married 
woman, the name of her husband, the caste, profession, and age of the party or witness, and the 
village and district in which he or she resides. — Bombay Gazette, 1879, pp. 471, 475. 

As to taking evidence, see further notes to s. 253, ante. 
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355 . lu summons-cases tried before a Magistrate other than a Presi- 
dency Magistrate, and in cases of the offences mention- 
ed in section 260 , clauses (b) to (/c), both inclusive, 
certain offences by first when tried by a Magistrate of the first or second class, 
and second class Magis- ^1^0 Magistrate shall make a memorandum of the sub- 
trates. stance of the evidence of each witness^as the examination 

of the witness proceeds. 


Such memorandam shall be written and signed by the Magistrate with his 
own hand and shall form part of the reco-rd. 

If the Magistrate is prevented from making a memorandum as above re- 
quired, he shall record the reason of his inability to do so, and shall cause such 
memorandum to be made in writing from his dictation in open (yourt, and shall 
sign the same ; and such memorandum shall form part of the record. 


See notes to s. 260, ante* 

The offences mentioned are : — 

(/>) Offences relating to weights and measures, under ss. 264, 265, and 266 of the Indian Penal 
Code : 

(c) Hurt, under s. 323 of the same Code : 

(d) Theft, under ss. 379, 380 or 381 of the same Code, where the value of the property stolen 
does not exceed fifty rupees : 

{(}) Receiving or retaining stolen property, under s. 411 of the same Code, where the value of 
such property does not exceed fifty rupees : 

(f) Assisting in the concealment oi- disposal of stolen property, under s, 414 of the same Code, 
where the value of such property does not exceed fifty rupees : 

{(j) Mischief, iirulor s. 427 of the same Code : 

{h) House-trespass, under s. 448 of the same Code : 

(/) Insult with intent to provoke a breach of the peace, under s. 504, and criminal intimida- 
tion, under s. i5()6 of the same Code : 

ij) Abetment of the same offences : 

(/.;) An attempt to commit any of the foregoing offences when such attempt is an offence. 

The direction that the Magistrate must make a “ memorandum of the substance of the evidence 
of each witness as the examination of tlie witness proceeds,” is not complied with by a mere state- 
ment that a 'witness de^poses as the last. — Keg. v. Byhaindad Surjiin^ 1 Bom. H. C. R. 91 ; Bom. H. 
C. Cir. 257 : Queen v. Muttee Nushyo^ W. K. Sup. Vol. 18. If the Magistrate is prevented from 
making the memorandum, he must record the I’eason of his inability to do so. Omission to make a 
memorandum cannot bo justified except under such circumstances as render it impossible for the 
Magistrate or Sessions Judge to make it. Want of time cannot be accepted as a valid excuse. — 
Smytht p. 119. 

When, during the investigation of a complaint, it appears to the Magistrate that a witness is 
giving false evidence, so that criminal proceedings against such witness are likely to be necessary, 
the Magistrate will exercise a sound discretion under s. 359 in taking down at least the evidence 
of this particular witness at length, in the manner prescribed in ss. 356, 357, and 360.— C'ail, 
H. G. G. O.yNo. 4, March 1864 ; WUhins^ p.ll2. See the provisions of ss. 358 and ^9, post. 

Presidency Magistrates. — As to the mode of recording evidence in Presidency Magistrates’ 
Courts, see s. 362, post. 


356 . In all other trials before Courts of Session and Magistrates (other 

Record in other cases Presidency Magistrates) and in all inquiries under 

outside Presidency- Chapters XII and XVIII, the evidence of each witness 
towns. shall be taken down in writing in the language of the 

Court, by the Magistrate or Sessions Judge, or in his presence and hearing and 
under his personal direction and superintendence, and shall be signed by the 
Madstrate or Sessions Judge. 

When the evidence of such witness is given in English, the Magistrate or 

Sessions Judge may take it down in that language with 
his own hand, and, unless the accused is familiar with 
English, or the language of the Court is English, an 
authenticated translation of such evidence in the language of the Court shall 
form part of the record. 
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In cases in which the evidence is not taken down in writing by the Magis-^ 

trato or Sessions Judge, he shall, as the examination 
Memorandum when of each witness proceeds, make a memorandum of the 

taken gobstance of what such witness deposes ; and such 
or Jvkdgo himself. memorandum snail be written and signed by tne Magis- 

trate or Sessions Judge with his own hand, and snail 

form part of the record. 

If the Magistrate or Sessions Judge is prevented from making a memoran- 
dum as above required, he shall record the reason of his inability to make it. 

The evidence is ordinarily to be taken in the form of a narrative.—^. 359, infra. 

Chapter XII relates to disputes as to immoveable property, and Chap. XVIII to inquiries into 
cases triable by the Court of Session or High Court. 

A Magistrate is competent under this section to convict an accused person on his admission 
of the imputed offence, and to sentence him without any further record. Any subsequent irre- 
gularity, therefore, in the mode of the record could not affect the propriety of tlie conviction.— /w 
re Chummun Shaha^ 2 C. L. R. 317. 

An omission to record the evidence in the manner prescribed is so material an error, that the 
proceedings may be quashed . — Kfietler Monee Dassee v. Sreenath Sircar^ 11 B. L. R. Appx, 5. 

In each deposition the name of the person examined, the name of his or her father, and, if a 
married woman, the name of her husband, the religion, caste, profession, and age of the party or 
witness, and the village or pergunnah in which ho or she resides, should be recorded. — Cal, H, C, 
C, 0,y No, 19, nth iieptember 1^ ; WilkinSy p. 8. 


357 . The Local Government may direct that in any district or part of a 

district, or in proceedings before any Court of Session, 
of record of before any Magistrate or class of Magistmtes, the 

evidence of each witness shall, in the cases referred to 
in section 35G, be taken down by the Sessions Judge or Magistrate with his 
own hand and in his mother-tongue, unless he is prevented by any sufficient 
reason from taking down the evidence of any witness, in which case he shall 
record the reason of his inability to do so, and shall cause the evidence to bo 
taken down in writing from his dictation in open Court. 

The evidence so taken down shall be signed by the Sessions Judge or 
Magistrate, and shall form part of the record : 

Provided that the Local Government may direct the Sessions Judge or 
Magistrate to take down the evidence in the English language, or in the language 
of the Court, although such language is not his mother-tongue. 


In the Settlements of Port Blair and the Nicobars, the evidence of complainants and witnesses 
shall be recorded in the vernacular language of the officer presiding over the Court. — Notification^ 
2Qth March 1874, Gazette of India^ 1874, p. 149. 


In proceedings before the Court of Sessions at Aden, or before any Magistrate or class of 
Magistrates in that Settlement, the evidence of complainants or witnesses must bo taken down in 
English by the Sessions Judge or Magistrate, with his own hand, whether the vernacular language 
of such Sessions Judge or Magistrate is or is not English . — Bombay GazettCy 1873, p. 277. 

In Burma, the evidence of complainants and witnesses must be taken down by all Magistrates 
and Sessions Judges, with their own liand in the vernacular language of such Magistrates or 
Sessions Judges, unless such Magistrate or Sessions Judge be prevented by any sufficient reason 
from taking down the evidence of any complainant or witness, in which case he shall record the 
reason of his inability to do so, and shall cause the evidence to be taken down in writing from his 
dictation.— .5 Gazette^ 1873, Part II, p. 7. 

Throughout the Punjab, in the trial of offences punishable with death by Courts of Session, 
and in all trials by native Magistrates, the evidence of complainants and witnesses must be taken 
down by the presiding Judge himself in his own vernacular language, provided that if the verna- 
cular language of the Judge is not English or the language in ordinary use in the district in 
which the Court is held, such Judge may take down the evidence in English or in the language in 
ordinary use in the district in which the Court is held, instead of in his own vernacular, if he be 
sufficientlv acquainted with either of these languages.— P m ah GazettSy 1873, p. 76 ; Smythy p. 118. 

The following rules also are in force in the Punjab : — 

1. In all trials in which sentence of death is l^al, the evidence shall be taken down by 
the Sessions Judge himself in the English language. There maybe a counterpart in the vernacular 
of the Court at the discretion of the Sessions Judge for his own satisfaction. 
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(2) In all other proceedinjifs before the Court of Sessions, the evidence is to be taken down in 
the manner provided in s. 334 (356) of the Code, unless the Judge prefer to adopt rule 1 in such 
cases also. 

(3) European Magistrates will record the evidence in the manner laid down in s. 333 (365) in 
summons-cases, and in cases of the kind referred to in s. 222 (260) when tried by a Magistiute of 
the first or second class otherwise than at a summary trial. 

(4) In all other trials, European Magistrates will record the evidence in the manner laid down 
in s. 334 (356), unless the Magistrate prefers to adopt rule 1 ; but in that case he must not omit the 
vernacular counterpart. 

The authority conferred on an officer under this section, it would seem, is personal to that 
officer, and remains in force only so long as he remains in the particular district in which it has 
been conferred. See Pro., 26th November 1869; 5 Mai,, H. G. R, Appx, ix ; Weir^ p. 11. *When 
the authority has been conferred on any officer, all depositions taken before him should, unless 
for some special reason, be recorded in the vernacular. — Ibid, 

In Madras, all applications from Judges and Magistrates for authority to take down the evi- 
dence of complainants and witnesses in their vernacular language must be made to the Local 
Government through the High Court. In the case of Magistrates subordinate to the Magistrate 
of the District, all such applications should be accompanied by an expression of the District Magis- 
trate’s opinion, whether the authority should be granted or withheld. — Mad, Pro,, 26th November 
1869 ; 5 Mad, H, C, R, Appx, ix ; Weir, p. 11. 

In depositions in which there may be any doubt as to the exact meaning of any expression, and 
in which the doubtful expression has an important bearing on the offence with which the prisoner 
is charged, it is expedient to transcribe in Roman characters the words actually used, in order that 
the High Court may be in a position, on the matter coming before it, without fear of error, to 
determine their exact signification, and in consequence to give them their due and proper weight. 
Should any instance occur in which a foreign language is used, or in which the evidence may be 
delivered in a dialect to which a Judge may bo unaccustomed, an interpreter should be employed, 
— Cal, H, C, C, O,, No, 9, 20th August 1865 ; Wilkins, p. 8. 

Plea how Recorded. — The language in which a plea is convoyed to the Court by the interpreter 
is the language in which it should be recorded. — Emp, v. Vaimbilee, I. L. R. 5 Cal. 

See ss. 5, 255, and 271, ante, 

358 . In cases of the kind mentioned in section 355, the Magistrate 

Option to Magistrate may, if he thinks fit, take down the evidence of any 
In oases under section witness in the manner provided in section 356, or, if 

within the local limits of the jurisdiction of such Magis- 
trate the Local Government has made the order referred to in section 357, in 
the manner provided in the same section. 


359 . Evidence taken under section 356 or section 357 shall not ordi- 
Mode of recording narily be taken down in the form of question and answer, 


evidence under section 
856 or section 857. 


but in the form of a narrative. 

The Magistrate or Sessions Judge may, in his dis- 
cretion, take down, or cause to be taken down, any particular question and 
answer. 


360 . As the evidence of each \\itne.‘^.s taken under section 356 or sec- 

Procedure In regard completed, it shall be read over to him in 

to such evidence when the jiresenco of the accused, if in attendance, or of his 
completed. pleader, if he appears by pleader, and shall, if necessary, 


be corrected. 

If the witness deny the correctness of any part of the evidence when the 
same is read over to him, the Magistrate or Sessions Judge may, instead of cor- 
recting the evidence, make a memoran<kim thereon of the objection made to it 
by the witness, and shall add such remarks as he thinks necessary. 

If the evidence be taken down in a language different from that in which 
it has been given, and the witness does not understand the language in which 
it is taken down, the evidence so taken down shall be interj)reted to him in the 
language in which it was given, or in a language which he understands. 


The provisions of this section being for the protection of witnesses only, the fact that witnesses 
did not understand their depositions when read over, although they may not have required them at 
the time to be interpreted, affords no ground for an application by the accused to set aside a con- 
viction.— In the matter of Akhoy Kumar, 7 C. L. R, 39o. See, however, the case of Queen v. Issur 
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Rautf 8 W. R. Cr. 63. There the evidence was taken down by the Magfistrate in Rn^lish, and no 
memorandum was attached to it, statins that it was read over to the witness in a language which he 
understood, and it was held that there had been an error in law by which the accused was raateri- 
ally prejudiced. The memorandum required by this section ought always to be appended to the 
depositions . — Queen v, Hoasein Sirdar ^ 13 W. R. Cr. 17. 

This section does not apply to the examination of prisoners.— v. Radhoo Jana^ 12 W. R. 
44. Section 364 provides for the recording of th^ examination of accused persons. 

This section does not seem to make it necessary that the evidence when completed should be 
read over to witness by the Court itself. 

A Sessions Judge, after hearing a general statement made by a raooktear engaged in the case that 
the conjmitting Magistrate was not in the habit of reading over despositions to the witnesses, refused 
to receive certain depositions as evidence, and also refused to allow the Magistrate to be called as a 
witness. No objection was taken to the admisson of the depositions by the Crown, and the accused 
were eventually convicted. The High Court held that the depositions ought to have been admitted, 
and the conviction was set aside.— yld^/an Singh v. Emp.t I. L. R. 13 Cal. 121. 

Section 205 provides for an accused, in certain circumstances, appearing by pleader. 

361 Whenever any evidence is given in a langnage not understood l)y 
Interpretation of evi- ^^e accused and he is present in person, it shall be inter- 
denoe to accused or his preted to him in Open Court in a language understood 
pleader. Py him. 

If he appears by pleader, and tlie evidence is given in a language other 
than the langnage of the Court, and not understood by the pleader, it shall be 
interpreted to such pleader in that language. 

When documents are put in for the purpose of formal proof, it shall be in 
the discretion of the (;Ourt to interpret as much thereof as appears necessary. 

See s. 543, infra, as to the duties of interpreters. As to affirmation or oath to bo taken by 
inteia)reters, see Indian Oath.s Act (X of 1873), s. 5. 

This section relates only to the oral evidence of witnesses. As to documentary evidence, 
although a prisoner has a right to have all or any part of any document used on his trial translated 
or interpreted to him, yet where a document is put in for the purpo.so of merely giving formal 
proof of that which is an uncontested fact, it is not necessary to interpret it at length. It would be 
sufficient if the prisoner was made to understand what the document was, and for what purpose it 
was used . — Queen v. Ameer oddeen, 15 W. K. Or. 25. 

See Emp, v. Vaimbilee, I. L. R. 5 Cal. 826. 

362 . In every case in which a Presidency Magistrate imposes a fine 
Record of evidence in exceeding two hundred rupees, or imprisonment for a 

Presidency Magistrates’ term exceeding six months, he sliall either take down 
Courts. evidence of the witnesses with his own hand, or cause 

it to be taken down in writing from his dictation in open Court. All evidence so 
taken down shall be signed by the Magistrate and shall form })art of the record. 

Evidence so taken down shall ordinarily be recorded in the form of a nar- 
rative, but the Maifistrate may, in liis discretion, take down, or cause to betaken 
down, any particular question or answer. 

Sentences passed under section 35 on the same occasion shall, for the pur- 
poses of this section, be considered as one sentence. 

See Act IV of 1877, s. 115. In that section it was directed that “no Presidency Magistrate 
shall impose a fine exceeding Rs. 200, or imprisonment for a terra exceeding six months, unless he 
Jias recorded the evidence of the witnesses.” It will be observed that a material alteration has 
been made in the present Code. From the wording of this section it would appear to be necessary, 
either that the Magistrate shall make up his mind as to the sentence to be passed or likely, from 
the nature of the case before him, to bo passed, before the evidence is gone into, or that, having 
determined to pass such sentence as is mentioned in the section, he shall re-call and re-examine t]^ 
witnesses and record their evidence. Probably what the Legislature meant to say was, that in 
oases in which the Magistrate may impose a fine exceeding Rs. 200, or imprisonment exceeding six 
months, he shall take down the evidence in the manner directed. Compare also Act X of 1872, 
s. 3^. As to the penultimate para., see Act X of 1872, s. 338 ; Act IV of 1877, s. 115. 

363 . When a Sessions Judge or Magistrate has recorded the evidence 

of a witness, he shall also record such remarks (if any) 

Remarks respecting thinks material respecting the demeanour of such 

demeanour of witness. , ^ • i- 

witness whilst under examination. 
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364 . Whenever the accused is examined by any Magistrate, or by any 

Court other than a High Court established by Royal 
cTisl^Sow^re^^ Charter or the Chief Court of the Punjab, the whole of 

such examination, including every question put to him 
and every answer given by him, shall be recorded in full, in the language in 
which he is examined, or, if that is not practicable, in the language of the Court 
or English ; and such record shall be shown or read to him, or, if he does not 
understand the language in which it is written, shall be intei’preted to liiip in a 
language which he understands, and he shall be at liberty to explain or add to 
his answers. 


When the whole is made conformable to what he declares is the truth, the 
record shall be signed by the accused and the Magistrate or J udge of such Court, 
and such Magistrate or Judge shall certify under his own hand that the examin- 
action was taken in his presence and hearing, and that the record contains a full 
and true account of the statement made by the accused. 

In cases in which the examination of the accused is not recorded by the 
Magistrate or Judge himself, he shall be bound, unless he is a Presidency 
Magistrate, as the examination proceeds, to make a memorandum thereof in the 
language of the Court, or in English, if he is sufficiently acquainted with the 
latter language ; and such memorandum shall be written and signed by the Magis- 
trate or Judge with his own hand, and shall be annexed to tlie record. If the 
Magistrate or Judge is unable to make a memorandum as above required, he shall 
record the reason of such inability. 

Nothing in this section shall be deemed to apply to the examination of an 
accused person under section 263 . 


Act X of 1872, 8. 346, paras. 1, 2, 3, and 4. See also Act IV of 1877, ss. 84, 123. 

The last clause of s. 346 of Act X of 1872 provided that the accused person should sig^n the 
record or attest it by his mark. This section, it will be seen, provides only that the record shall 
be signed by the accused. There is no definition of signature in the Code, and it may be a question 
as to whether attestation by a mark would bo sufficient. Probably such attestation would bo con- 
sidered sufficient. 

Section 263 deals with the record in summary trials. 


Omissions, As to the eifect of omissions by a Magistrate to comply with the requirements of 

case of Jai Narayan v. Emp,y I. L. R. 17 Cal. 862, it was 
held that the provisions of s. 164 read with s, 364 are imperative as to the language in which a con- 
fession IS ^ be recorded, and that section 533 does not contemplate or provide for any non-com- 
pliance with the law in this respect. There a confession was recorded by a Deputy Magistrate in 
^English, although it was made in Hindi, which the Deputy Magistrate perfectly well understood and 
could write. As it was not impracticable therefore to record the confession in Hindi, it was heUl 
that the conmssion was properly excluded. Where no attempt is made to conform to the provision 
of 8. 164 or of s. 164 road with 364, which are imperative, s. 533 will not render a confession admis- 
sible.— V. Viran, I. L. R. 9 Mad. 225, p. 240. 

Examination of Accused, — It must be borne in mind, as pointed out in the notes to s. 342, that 
the Court IS not competent to subject the accused to cross-examination. The examination under this 
section IS subject to the purpose referred to in s. 342, supra^ mz,^ to enable the accused “to explain 
any ciiyu^mstances appearing against hira,^* and not to supplement the case for the prosecution 
against him to show that he is guilty.-£'m». v. Rangi, I. L. R. 10 Mad. 295 : Ex-parte Viratudra 
Gaud, 1 Mad. H. C. R. 199 : Hossein Buksh,\, L. R. 6 Cal. 96. 

^ I* ^ 5 All 253, the Court (Stuaet, C.J., and 

wTRAiGHT, J.j said: Although the statement (of the accused in the case) was not recorded by ques- 
tion and answer, as it should nave been, we find a certificate signed by the Magistrate to the effect 
tnat such statem^t was taken in the presence and hearing of, and contains accurately the whole of 
the smtement made by, the accused. We may here remark that Magistrates, as a rule, do not as 
strictly r^ow the provisions relating to the taking the examination of accused persons as they 
should. We think it well to point out, in reference to ss. 342 and .364 of the new Code, that while 
It IS not intended to empower them to cross-examine persons charged before them, they are, never- 
theless, to put any questions which appear necessary at any stage of an inquiry or trial, and parti- 
cularly when all the witnesses have been examined, ‘ for the purpose of enabling the accused to 

appearing in the evidence against him.’ ” 

provisions of this section are not observed, and there is no certificRto by the Magis- 

accused was taken in the hearing and in the presence of that 
omcer, ana there is no statement that that examination contains the whole statement of the accused. 
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a Sessions J udge acts rightly in rejecting the evidence and not allowing it to go to the assessors, 
or }xxTy,~Qmen v. Radhoo Jana^ 12 W. R. Or. 44. See remarks of Court in Emp* v. Yakub Khunt 
I. L. R. 5 All. 253. 

There is nothing which necessitates a Magistrate to take down the statement of the accused in 
his own hand. It is enough that he appends a certificate that the examination was conducted in 
his presence and hearing, and contains accurately all that was stated by the accused person. — 
Queen v. Lucky Narain Dutt^ 20 W. R. Or. 50 : Beg. V. Shivya^ I. L. R. 1 Bora. 219. But where 
a Magistrate admittedly records a confession with his own hand and professes to do so under ss. 164 
and 364, it seems reasonable to accept the record made by him as being the record of the confession, 
notwithstanding that an officer of the Court may also at the same time have recorded the statement. 
— See Lalchandv, Emp., I. L. R. 18 Cal. 549, where the Court ac(;epted the statement recorded by 
the officer as the record of the confession an<l treated the record of the Magistrate as a mere memo- 
randum. 

The memorandum must now be in the handwriting of the presiding officer, and not under his 
hand only, — that is to say, signed by him. See Queen v. Rezza Hoesein, 8 W. R. Cr. 55. 

A statement under promise of conditional pardon made by an accomplice who afterwards 
retracts the statement, cannot be used as evidence against the prisoner. — Queen v. Hardewar, 5 All. 
217. See, however, the cases of Joyiidee Baranianick, 7 C. L. R. 00, and Nauha Malta v. Emp.t 
13 C. L. R 320, whore the Calcutta High Court expressed a doubt whether such a statement could 
be used under these circumstances. See notes to ss. 298 and 339, supra. 

Language. — The whole of the statement of the accused should be accurately recorded as nearly 
as possible in the words used by him, — Emp, v. Vaimhilee, I. L. R. 5 Cal. p. 829. See Pitt Taylor 
§57, §§ 812, 907, and §§ 725—729— and the section (364) requires that every question put to him and 
every answer given by him should be recorded in full, but the omission of a Magistrate to have 
recorded in the vernacular questions asked in the examination of the accused person, does not 
necessarily render that examination inadmissible as evidence. — Titu My a, Ap 2 )ellant, 1 C. L. R. 
(F. B.) 1 : (S. C.) I. L. R. 8 Cal. 618, note. Where the confession of an accused person was recorded 
in a simple narrative instead of in the shape of question and answer, as required by the Code 
of Criminal Procedure, and there was nothing in the character of the (jonfession or in the circum- 
stances of the case to lead to the inference that the accused had been piejiidiced by the error, it 
was held that the irregularity did not affect the admissibility of the statement in evidence. — In 
re Bumhi Sheikh, I. L. R. 6 Cal. 816. See also In re Emp, v. Sagamhur, 12 C. L, R. 120 : Fekoo 
Mahto V. Emp,, I. L. R. 14 Cal. 5^^. 

In the case of Nilmadhah Milter, I. L. R. 15 Cal. 505, the Full Bench expressed a doubt whe- 
ther the provi.^ions of s, 164 read with s. 364 would be complied with where the answers made by 
an accused to a Magistrate in one language are taken down in another, unless it could be shown to be 
impracticable to have taken down the answers in the language in which they wert' given and whe- 
ther the defect could be cured by s. 53.3. In a later case Maophekson and Hill, JJ., held that if it 
were impnicticable to record a confession in the language in which it was made, the impracticability 
should bo .shown by the prosecution. — Jai Narayau, I. L. R. 17 Cal. 862 ; but in an other case — Lal- 
chand v. Emp., I.L.R. 18 Cal. 540.— PlilN«EPand Bkvekley, JJ., were of opinion that where a con- 
fession was recorded in another language it might be presumed that the law had been complied 
with and that it had been impracticable to record the confession in the same language as that in 
it which was made. In Madras, it has been hehi that no presumption can arise that a confession was 
“ duly 7nade” and taken according to law, where on the face of it, it appeared that it was not duly 
taken.- Emp. v. Viran, I. L. R. 9 Mad. p. 224. Parker, J. expressed an opinion th.at the i)rovisions 
of s. 164 arc imperative, and s. 53.3 will not render a confession admissible in evidence where no 
attempt has been made to conform to the provisions of the former section. — Emp.\. Viran, I.L.R. 9 
Mad. 224. There the Deputy Magistrate of Malabar purporting to act under the provisions of the 
Mapilla Act (Madras Act, X^X of 1859), recorded a statement in the nature of a confession made by 
V, who was under arrest on suspicion of being concerned in a Mapilla outrage. This statement, 
which was made in Malayalam, was re<;orded in English in the form of a narrative, and was signed 
by the Magistrate only. The same Magistrate shortly afterwards, purporting to act under the Code 
of Criminal Procedure, before any evidence was recorded against V, examined hini as to this state- 
ment, which was read over and translated to him. In answer to questions, V admitted that he had 
made it voluntarily. This examination was recorded according to the provisions of s. 364 of the 
Code of Criminal Procedure. After other evidence was recorded, V retracted his statement. He 
was coraraitted to the Sessions, tried and convicted mainly on his own recorded statement and 
examination. The Deputy Magistrate was examined as a witness, and stated that the statement 
recorded by him w'as made by V, and was correctly recorded and was made voluntarily. It was 
held, that the record of the statement made by V to the Deputy Magistrate was not admissible in 
evidence against V. Parker, J., was of opinion also that if the confessional statement of V was 
recorded by the Magistrate in his executive capacity, it was not receivable in evidence under s. 80 
of the Evidence Act, and farther, that the action of the Magistrate in examining V as to his con- 
fessional statement, before there was any legal evidence on the record against him, was illegal ; 
and, therefore, the record of such examination could not be used in evidence against V, and thaL 
inasmuch as the record of the statement of V was not admissible, secondary evidence thereof could 
not be given. 


The attestation required by this action of the Criminal Procedure Code is unnecessary when a 
confession is made in Court to the officer trying the case at the time of trial [In re Chumman Shah, 
I. L. R. 3 Cal. 7.56), for upon the admission of the accused the Court is competent to sentence him 
without any further record under s. 255, supra. 

Under s. 346 of Act X of 1872 it was held, that the direction enjoining that an accused poison 
shall sign the record of his confession is not satisfied by the following, — “ Signature of A B (the 
accused), the handwriting of C D.” — Reg. v. Daya. Anand, 11 Bom. H. C. R. 44. In that case the 
Higli Court reversed the conviction and sentence, but it does not appear that the accused was 
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professionally represented. In a later case {Reg, v. Devo Dayaly II Bom. H. O. R. 287), where 
the prisoner was represented by a pleader who had an opportunity of objecting to the admissibility 
of an unsigned confession, and did not, the conviction was upheld. 

An accused person who refuses to sign a statement made at his trial in answer to questions put 
by the Court does not commit an oifence punishable under s. 180 of the Penal Code. — fmperatrix v. 
Sirsapay I. L. R. 4 Bom. 15. The certificate neeil not be signed by the prisoner. — Queen v. Bezza 
Hosseiny 4 Wym. Cr. Rul. 23. 

. In the case of Niscii Mietri v. Emp.y 6 C. L. R. .853 : (S. O.) I. L. R. 5 Cal. 958, a certificate 
which contained the words ‘ taken by me/ but in which the Magistmte omitted to record that the 
prisoner’s statement was taken in his hearing, was treated as substantially a compliance with s. 340 
of Act X of 1872. 

Section 533, post,, provides that if any Court before which a confession or the statement of an 
accused person recorded under s. 164 or s. 364 is tenderetl in evidence, finds that the provisions of 
such section have not been fully complied with by the Magistrate recording the statement, it shall 
take evidence that such i^rson duly made the statement recorded, and notwithstanding anything 
contained in the Indian Evidence Act, s. 91, such statement shall bo admitted if the error has not 
injured the accused as to his defence on the merits. 

Under s. 287, ante, in trials before juries or with assistance of assessors, the examination of the 
accused duly recorded by the committing Magistrate shall be tendered by the prosecution and read 
as evidence. 

Where more persons than one are being tried, the provisions of s. 30 of the P/vidcnce Act must 
be borne in mind.— See Emp. v. Dom Jim, I. L. R. 10 Bom. 231. That section of the Evidence Act 
provides that “ when more persons than one are being tried jointly for the same offence and a 
confession made by one of such persons affecting himself and some other of such persons is proved, 
the Court may take into consideration such confession as against such other person as well as against 
the person who makes such confession. 

Illustrations, 

'' (a) A and B are jointly tried for the murder of C. It is proved that A said, ‘ B and I mur- 
dered C. The Court may consider the effect of this confession as against B. 

“ {b) A is on his trial for the murder of O. There is evidence to show that C was murdered 
by A and B, and that B said, ‘ A and I murdered O.* This statement, may not be taken into con- 
sideration by the Court as against A, as B is not being jointly tried,” 

“Offence” as used in that section now includes the abetment of or attempt to commit the offence 
—Act III of 1891, 8. 4 amending s. 30 of the Evidence Act. 

A conviction based solely on the confession of fellow-prisoner is bad, for although such a 
confession may be “ taken into considei*ation ” it is not evidence within the meaning of s. 3 of the 
Evidence Act, and therefore cannot alone form the basis of a conviction. — Emp, v. Khandia bin 
PandUy I. L. R. 15 Bora. 66. 


in 


365 . Every High ( 'Ourt established by Royal Charter and the Chief 

Court of the Punjab may, from time to time by general 
rule, ' prescribe the maimer in wliicli evidence shall ho 
taken down in cases coining before the Court, and the 
Judges of such Court shall take down the evidence or the substance thereof in 
accordance with the rule (if any^ so prescribed. 


Record of evidence 
Court. 


CHAPTER XXVI. 


Of the Judgment.* 


366 . The judgm(mt in every trial in any Criminal (!)ourt of original 

„ , - ji , jurisdiction shall be pronounced in open Court either 

Mode of dellverlnfir • i* i. i ^ i r* i i 

judffmint. immediately or at some subsequent time or which due 

notice shall be given to the parties or their jdeaders ; 
and the accused shall, if in custody, be brought up, or if not in custody, shall be 
required to attend to hear judgment delivered, except where his personal atten- 
dance , during the trial has been dispensed with and the sentence is one of fine 
only, in which case it may be pronounced in the presence of his pleader. 

The writing of the judgment should precede the passing of the sentence or order of discharge or 
acquittal.— v. Hasgobind Singhy I. L. li. 14 All. 242. 


Section 424, in fra, provides that the rules in this Chapter as to the judgment of a Criminal 
Court of original jurisdiction shall apply, as far as may be practicable, to the judgment of any 
Appellate Court other than a High Court, provided that, unless the Appellate Court otherwise 
directs, the accused shall not be brought up or required to attend to hear judgment delivered. 
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Under s. 205, whenever a Magistrate issues a summons he may dispense with the personal 
attendance of the accused. And, under s. 424, posit unless an Appellate Court otherwise direota, 
the accused shall not be brought up or required to attend to hear Judgment delivered by sueh 
Court. 

By a rule of the Bombay High Court, dated the 4th February 1873, it was directed “ that Ses- 
sions Judges and Magistrates shall inform the OflScer Ooramandirg the regiment or corps to which 
he belongs, when any person serving under the Government of Bombay in the Military Depart- 
ment is convicted in a Criminal Court .” — Bombay GazeiiSt 1873, p. 110. 

In the Punjab, in every case in which a military officer or a soldier is sentenced by a Criminal 
Court to a line of Rs. 200 or upwards, or to imprisonment otherwise than in default of paying a 
fine not amounting to Rs. 200, the Court shall send a copy of its final order, proprio motUy to the 
immediate superior of the person convicted . — Smyths p. 148. 

In Bengal, Judicial Commissioners, Sessions Judges, and Magistrates are directed to forward 
to the Military Department of the Government of India a copy of the conviction and sentence in 
all cases in which persons serving under the Government of India in that department are convicted 
in a Criminal Court . — CaL H, C, C. 0., Ao. 6 ofVlth July^l^H) WilkiiiSt p. Iw. 


367 . Every such judgment shall, except as otherwise expressly provid- 
ed by this (;ode, be written by the presiding officer of 
"Court in the language of the Court, or in English ; 
and shall contain the point or points for determination, 
Contents of judg- decision thereon, and the reasons for the decision ; 

and shall be dated and signed by the presiding officer 
in open Court at the time of pronoiimung it. 

It shall specify the offence (if any) of which, and the section of the Indian 
Penal Code or other law under which, the accused is convicted, and the punish- 
ment to which he is sentenced. 

When the conviction is under the Indian Penal Code, and it is doubtful 

under which of two sections, or under which of two 
parts of the same section, of that Code tlie offence falls, 
the Court shall distinctly express the same, and pass 
judgment in the alternative. 

If it be a judgment of acquittal, it shall state the offence of which the 
accused is acquitted, and direct that he he set at liberty. 

If the accused is convicted of an offence punishable with death, and the 
Court sentences him to any punishment other than death, the Court shall in its 
judgment state the reason why sentence of death was not passed : 

Provided that, in trials by jury, the Court need not write a judgment, but 
the Court of Session shall record the heads of the charge to the jury. 


In a Sessions trial a sentence passed or a direction given that an accused person sbonld be set at 
liberty, before the judgment is written is illegal. — Emp, v. Hargohindt 1. L. R. 14 All. 242. 

A Sessions Judge should record findings, whether of conviction or acquittal, on all the charges 
under which prisoners are committed for tiial. — Reg. v. Mahomed Ali^ 13 W. R. Or. 50. 

What is substantially required by the Code from all (courts is a judgment or final order, 
stating all such matters as are necessary to enable the appellate or revising authority to form an 
accurate and well founded opinion as to what are the conclusions arrived at and the propriety of 
those conclusions, and in case of a conviction, of the punishment awarded. — Mad. U. C. Pro., \^h 
November 1878 ; WeiVt p. 18. 

It has been held that, as the section allows a judgment to be given in the alternative where it 
is doubtful under which of two sections or of two parts of the same section an offence falls, an 
alternative finding that a trespass was committed with one or other of two intents, either of which 
would make it criminal trespass as defined by s. 441 of the Penal Code, is sufficient. — Bura v. 
Emp.t Punj. Rec., 1886, p. 7. 

The judgment or final order should be one complete document containing the charge, finding 
and the reasons for the finding, the offence of which the accused person is convicted, and the 
punishment to which he is sentenced. The sentence should not be recorded in the form of a. 
separate proceeding or order, but should form part of the judgment or final order. — Mad. H. C, 
Pro.y \^th August 1878 ; WeiVt p. 18. * 

In the case of Kamruddin Dai v. Sonatun Mundalt I. L. R. It Cal. 449, a Sessions Judge, 
after hearing an appeal, delivered the following judgment : — “ It is urged that the evidence 
is quite untrustworthy and that the decision should be reversed. The depositions have been gone 
through and commented on at considemble length. The Court finds no ground for interference. 
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The appeal is dismissed.” The High Court held that this was not a sufficient compliance with this 
section. The case of Kamruddin Dai v. Sonatun Mundul, I. L. R. 11 Cal. 449, was followed under 
similar circumstances in the cases of Ram Dos MaghU I* L* R* 13 Cal. 110, and In re Shwappa^ 
I. L. R. 15 Bom. 11, See Hakim Singh v. Emp,^ Punj. Rec., 1884, p. 54, and s. 424, post. See 
also Emp, v. Bam Narain, I. L. R. 8 All. 514. 

Section 72 of the Indian Penal Code provides : “ In all cases in which judgment is given that 
a person is guilty of one of several offences specified in the judgment but that it is doubtful of 
which of these offences he is guilty, the offender shall be punished for the offence for which the 
lowest punishment is provided if the same punishment is not provided for all.” 

Under s. 236, if a single act or series of acts is of such a nature that it is doubtful which 
of several offences the facts which can be proved will constitute the accused may be charged 
with having committed all or any of such offences, and any number of such charges may be 
tried at once ; or he may he charged in the alternative with having committed some one of the 
said offences. That section, it was held, applies to cases in which, not the facts are doubtful, 
but the application of the law to the facts is doubtful. Judgment in the alternative cannot be 
passed in cases in which it is doubtful whether the accused person is guilty of any one of the 
several offences charged, but where it is doubtful of which of those offences ho is gvxilty,— Queen v. 
Jamurha^ 7 N.-W. P. 137. 

In Reg v, Mahomed Hoomayoon Shaw, 13 B. L. R. 324 : (S, C.) 21 W. R. Cr. 72, where a person 
was convicted of giving false evidence upon an alternative charge in the form given in Schod. Ill 
of Act X of 1872, the majority of the Full Bench (Jackson and Phear, JJ., dissenting) held, that 
the conviction was good notwithstanding that the jury had not distinctly found which of the two 
statements was false. Jackson, J., was of opinion that such a charge was bad, and further, that 
an alternative finding upon such a charge was invalid, while Phear, J., considered that although 
a person might be la^uily tried upon such a charge, the jury, or the Court, must, for a conviction, 
find specifically which branch of the alternative was true. 

Where perjury is assigned upon a distinct allegation, the evidence of its falsity must be 
regularly taken in the case in which it is tried. If the whole proof consists of two conflicting state- 
ments, an alternative charge and finding are the regular course. — Mad, H, C, Pro,, 30^/i November 
1874 ; Weir, p. 5; Pro,, 4 Mad, H, C, R. 1874 ; Weir, pp. 4, 5. But an alternative finding 
should not be resorted to until both the committing officer and the Sessions Judge are satisfied that 
no reliable evidence is procurable in support of one or other of the charges, and such a finding 
cannot be based on a charge of giving false evidence upon two statements which are not absolutely 
contradictory the one of the other, nor when in one of them the accused gives only hearsay 
evidence. Every presumption in favour of the possible reconciliation of the statements must 
be made,— Queen v. Bidoo Noshyo, 12 W. R. Cr. 11. See Habibullah v. Emp,, I. L. R. 10 Cal. 937. 


In Bengal, Sessions .Judges in all cases in which they may convict of culpable homicide not 
amounting to murder, shall invariably mention in their remarks on the trial, within which of the 
exceptions noted under s. 300 of the Indian Penal Code the culpable homicide was held to come so 
as not to amount to murder. 


Sessions Judges shall invariably record their opinion whether the act by which death was 

caused was done with the intention of causing death (1) 
1. Penalty, transportation for life, or or of causing such bodily injujy as was likely to cause 
imprisonment of either description for a ^eath ; (2), or with the knowledge that it was likely to 

r rStT"' toprisonmo^r"o^^ intention to cause death, 

deicriptlon for a term which may extend <»• *0 cause such bodily injury was likely to cause death.— 
to 10 years, or fine, or both. Cal, H, C, C, O., No, 5 of (jtk February 1863 ; Wilkins, 

1st Edition, p. 23. 


The words ^ heads of the charge to the jury ^ must be construed reasonably, and include such 
statement on the part of the Sessions Judge as will enable the Appellate Court to decide whether 
the evidence has been properly laid before the jury, or whether there has been any misdirection on 
the charge — Queen, v. Kasim Shaikh, 23 W. R. Or. 3.3. 

Charge io the Jury need not be Written before being Delivered , — It is not necessaiy that the 
direction to the jury should be reduced to writing before delivery ; but it is essential that the 
* heads of charge ’ (s. 367) placed upon the record should represent with absolute accuracy the sub- 
stance of the charge, ana be such as to enable the High Court, in the event of an appeal, to see 
distinctly whether the case was fairly and properly placed before tlio jury. — Cal. H, C, C, M,, No, 2 
ofUh March 1875 ; Wilkins, p. 116. 

Sessions Judges should, in order to assist the inquries of the District Magistrate regarding the 
cause of an acquittal in the Sessions Court, set forth clearly in the judgment what, in their opinion 
has led to that result. — Cal, H, C, C, O,, No, 5 of 2lst September 1880 ; Wilkins, p. 116. 

Calendars : — Subordinate Judges should submit to the District Magistrate a calendar of eveiy 
case in which conviction takes place within twenty-four hours from sentence being passed. This 
enables a District Magistrate at once to take measures towards rectifying injury done by an illegal 
sentence. — Bom, H, C, Cir, p. 43. 

A separate sentence should be passed on each charge or head of the charge. — Bom, H, C, Cir, 
p.258. 

The Madras High Court has directed that Magistrates should indicate in their judgment be- 
neath their signatures the extent of the magisterial powers with which they have been invested, 
adding that the omission to do so frequently impedes the exercise of the powers of revision possess- 
ed by the High Court. See Mad, H, C, Pro., July 1871, 26^7i No\jember 1874, and 3rd February 
1876 ; Weir, p. 19. 
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368. When any person is sentenced to death, the sentence shall direct 
Sentence of death. w^at he he hanged by the neck till he is dead. 

Sentence of transportar sentence of transportation shall specify the place 

tion. to which the person sentenced is to be transported. 

As to submitting a sentence of death for confirmation, see Chap. XXVII ; and as to excution, 
see ss. 381, 382, infra* 

For form of warrant of sentence of death, see Schd. V, No. 35. 

The following rule as to the descriptive roll of a person sentenced to transporation for life is 
in force in the Punjab 

A statement shall be prepared by the Magistrate of the District in which the prisoner was com- 
mitted to the Session, giving a description of the convict and an account of his antecedents and of 
the offence he has committed. This statement should be prepared immediately after the sentence 
has been pronounced by the Sessions Judge, and should be forwarded to the Superintendent of the 
jail where the prisoner is confined to be attached to the warrant. The statement should be in the 
prescribed form, and a copy of it should be kept in the Magistrate’s Office.— p. 107. 


369. No Court other than a High Court, when it has signed its judg- 
Oourt not to alter nient, shall alter or review the same, except as provided 
Judgment. in section 395, or to correct a clerical error. 

Section 395 relates only to a sentence of whipping, which cannot be carried out owing to the 
state of health of the prisoner. Under the corresponding section of the former Code, which wa3 
slightly different, it was held that, except under the circumstances referred to in s. 395, no Crimi- 
nal Court, whether a High (/ourt — QuefM v. Mehtarji GopaJjiy 7 Bom. H. C. R. Cr. Cas. 67 : Queen 

V. Oodai Raouty 5 Vf, R. Cr. 61 : (S. C.) 1 Wym Cr. Riil. (F. B.) 6il : In re Krishna Churn, 17 

W. R. Cr. 2), a Sessions Court — {Queen v. Poran Maly 23 W. R. Cr. 49), or a Magistrate {Reg* v. Tukia 
Valad Ganji, 1 Bom. H. C. R. 3) — had power to review or alter a sentence when it has been formally 
recorded, and a lower Court had no power to qiia.sh its own conviction though illegal. — In re Gunow- 
ree Bhooeay 6 W. R. Cr. 70. In terms this section, however, does not apply to a High Court. But 
it has been said that its provisions, so far as they may affect the High Court, apply merely to 
questions which arise in its original criminal jurisdiction and which are recorded and subsequently 
disposed of under a. 434, pasty and the Letters Patent. See per Brophurst, J., Eni})* v. Durga 
CharaUy I. L. R. 7 All. 672. See also In re Ahdaal Bohhany l* L. R. 8 Cal. 63. Pethkram, C. J., 
was of opinion that the effect of the words “ other than a High Court ” is pi’ecisely the same as if in 
place of them the Legislature had at the end of the section added : “ This section docs not apply to 
the High Court.”— Jn re Gibbans, I. L. R. 14 Cal. 42, p. 47. There it was held by a Full Bench that 
a verdict and judgment of a Division Bench, coupled with the sentence in a criminal case, are abso- 
lutely final, and as soon as they have been pronounced and signed by the Judge, the High Court is 
functus aficia and neither the Court itself nor any Bench of it has any power to revise that decision 
or interfere with it in any way. 

So it has been hold that the High Court has no power to review an order dismissing an appli- 
cation for revision made by an accused person, and the only remedy is by appeal to the prerogative 
of the (vrown as exercised by the Local Government. — Emp. v. Durga Charany I. L. R. 7 All. 672. 
See s. 434, post : Reg. v. Godai Raouty 5 W. R. Cr. 61 : Emp, v, FoXy I. L. R. 10 Bom. (F. B.) 176. 

If a Sessions Judge, after pronouncing and signing the judgment or order, should discover any 
error in the procecding.s, the proper course is to apply to the High Court for orders. — Mad* H, C, 
Pra.y VMh Nov, 1873 ; Welry p. 17. Where a Judge added a note to his judgment throwing doubts 
on the conclusion at which he had arrived on the evidence, Stctart, C. J., described the proceeding 
as most unwarrantable. — Emp. v. Chattar JSingh, I. L. R, 2 All. *i3. 

In the case of Rami Reddi v. Seshu Reddiy I. L. R. 3 Mad. 48, where a Sessions Judge, on 
appeal, annulled the conviction of a Magistrate, but omitted to order a re-trial at the time under 
s. 284 of Act X of 1872, corresponding with s. 423 of the jmesent Code, it was held he was not preclud- 
ed by s. 464 of that Act (s. 369 of the present Code) from passing such an order subsequently. 


370. Instead of recording; a judgment in manner hereinbefore provided, 
Presidency Ma^ls- a Presidency Magistrate shall recortl the following 
trate’s Judgment. particulars : — 

( a ) the serial number of the case ; 

( 6 ) the date of the commission of the offence ; 

( c ) the name of the complainant (if any) ; 

( il ) the name of the accused person, and (except in the case of an European 
British subject) his parentage and residence ; 

(e) the offence complained of or proved ; 

( f ) the plea of the accused and his examination (if any) ; 

( ^ ) the final order ; 

( A ) the date of such order ; and 
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(i) in all cases in which the Magistrate inflicts ,ini{)risonineiit, or fine 
exceeding two hundred rupees, or both, a brief statement of the reasons for 
the conviction. 

In cases which are not appealable to the High Court, a Presidency Magistrate should state his 
reasons for convicting the prisoner so that the High Court may judge in revision as to whether 
there were sufficient materials before him to siippoit the conviction. — Yacoob v. Adamsoriy I. L. K. 
13 Cal. 272. There the accused was convicted of theft and sentenced to six months’ rigorous im- 
prisonment, but the notes of the evidence taken by the Magistrate did not afford sufficient materials 
upon which the prisoner could be legally convicted and the Magistrate had omitted to record has 
reasons under cl. (i) of this section. The High Court set aside the conviction notwithstanding the 
provisions of s. 437, post, 

A sentence of fine of less than Rs. 200, with an order for imprisonment in default of payment 
of the fine, is not a sentence of imprisonment within the meaning of the section. — Motssram v. 
Belaseeram, I. L. R. 14 Cal. 174. The meaning of the section is that where the offence is sufficiently 
grave to involve a fine of Rs. 200, or imprisonment, as the substantive sentence, the Magistrate 
is bound to record his reasons, but in petty cases in which a less fine only is imposed as a substan- 
tive sentence, the decision may be recorded shortly.— Per Pbtheram, C. J. 


371 . The judgment shall be explained to tlie accused, and, on his appli- 
Judgment to be ex- tiatioii, a copy of the judgment, or, when he so desires, 
plained and copy given a translation in his own language, if practicable, or in 
to accused. language of the Court, shall be given to him with- 

out delay. Such copy shall, in any case other tliaii a summons-case, be given 
free of cost. 

In trials by jury in a (!ourt of Session, a copy of the heads of the charge to 
the jury shall, on the a})plieation of the accused, be given to liiin without delay 
and free of cost. 


When the accused is sentenced to death by a Sessions Judge, such Judg 
le of person sen- shall further inform him of the period within which, i 
j wishes to ap})eal, his appeal should be preferred. 


Case 
tenced to death. 


ge 

if 


Under s. 25 of Act XI of 1874, any person affected by a sentence or other order passed by a 
Criminal Court desiring to have a copy of the charge to the jury, was entitled to be furnished there- 
with on payment, unless the Court for some special reason saw fit to furnish it free of cost. 

Section 548, post, provides that if any person affected by a judgment or order passed by a Criminal 
Court, desires to have a copy of the Judge’s charge to the jury or of any order or deposition or 
other part of the record, he shall, on applying for such copy, be furnished therewith, provided that 
he pay for the same, unless the Court for some special reavson thinks fit to furnish it free of cost. 

All prosecutors whose charges are dismissed are affected by the order of discharge, and are, 
therefore, entitled to obtain copies of the order made by, and of the depositions taken before, the 
Magistrate.— of Bengal v. Dinonath Roy, I. L. R. 8 Cal. 166 : (S. C.) 10 0. L. R. 190. 

Limitation. — As to the last clause of this section, compare Act X of 1872, s. 271 A ; Act XI 
of 1874, s. 22. The time within which the appeal must be filed is seven days from the date of the 
sentence. — Limitation Act, XV of 1877, Schod. II, Art. 150. 

In Burma for the purposes of the Indian Limitation Act, appeals and applications to the Special 
Court shall be deemed to be respectively appeals to a High Court under the Code of Criminal 
Procedure. — Act XI of 1889, s. 71. 

(а) In exercise of tho powers conferred by s. 35 of the Court-Fees Act VII of 1870, and in 

supersession of previous notifications, the Governor- General in Council remitted the fees payable 
under the said Act on the following documents, namely > 

(1) Copy of a charge framed under s. 210 of the Code of Criminal Procedure, 1882, or of a trans- 
lation thereof, when the copy is given to an accused person. 

(2) Copy of tho evidence of supplementary witnesses after commitment, when tho copy is given 
under s. 219 of the said Code to an accused person. 

(3) Copy or translation of a iudgmont in a case other than a summons-case, and cemy of the 
heads of the Judge’s charge to the jury, when the copy or translation is given under s. 371 of the 
said Code to an accused person. 

(4) Copy or translation of a judgment in a summons-case, when the accused person to whom 
the copy or translation is given under s. 371 of the said Code is in jail. 

(5) Copy of an order of maintenance, when the copy is given under s. 490 of the said Code to 
the person in whose favour the order is re ado, or to his guardian, if any, or to the person to whom 
the allowance is to he paid. 

(б) Copy furnished to any person affected by a judgment or order passed by a Criminal Court 
of the Judge’s charge to the jury, or of any order, deposition, or other part of the record, when 
the copy is not a copy which may bo granted under any preceding clause of this notification with- 
out the payment of a Court-fee, but is a copy which, on its being applied for under s. 548 of the 
said Code, the Judge or Magistrate, for some special reason to be recorded by him on the copy, 
thinks tit to furnish without such payment. 
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(7) Copies of all documents furnished under the orders of any Court or Magistrate to any 
Government Advocate or Pleader, or other person specially empowered in that behalf for the 
purpose of conducting any trial or investigation on the part of the Government before any 
Criminal Court. 

(8) Copies of all documents which any such Advocate, Pleader or other person is required to 
take, in connection with any such trial or investigation, for the uso of any Court or Magistrate, or 
may consider necessary for the purpose of advising the Government in connection with any criminal 
proceedings. 

(9) Copies of judgments or depositions required by officers of the Police Department in the 
course of their duties. — Notification, Government of India, No. 310 of ^lat January 1886 : C, O., No, 
1 of Vlth February 1886 ; Wilkins Addenda, p. 103. 

As to exclusion of time spent in obtaining copies in computing period of limitation for appeals, 
see Limitation Act XV of 1877, s. 12, and Shamman, Punj. Rec., lt^8, p. 9. 

In exercise of the powers conferred by s. 35 of the Court-Fees Act (VII) of 1870, the Governor- 
General in Council remitted the Court-fees payable under els. 6, 7, and 9 of Sched. I of the Act 
on copies furnished by the Criminal Courts for the private use of persons applying for them. 

But this notification is not to be deemed to exempt copies fuimished thereunder from the pay- 
ment of the fees chargaeble on such copies when filed, exhibited' or recorded in any Court of Justice, 
or received by any public officer. — Notification of Government of India, No, 1361 of 24c.th June 1881 ; 
C, O,, No, 9 of 7th September 1881 ; Wilkins, p. 118. 

The following rule is in force in the Punjab : — 

In all cases in which a person is sentenced to death, the Sessions Judge should, as directed in 
B. 271 A (of the Code of Criminal Procedure, Act X of 1872), explain to the condemned man that 
he must file his appeal in the Sessions Court within seven days. When an appeal does not accora- 

5 any the record of the case submitted for confirmation of the sentence of death, the Sessions 
udge should certify that no appeal has been filed within the prescribed period notwithstanding the 
law having been explained to the accused. — Smyth, p. 97. 

In the North-Western Provinces, the Sessions Judge must record whether the convict desires 
to appeal, and that the convict was informed that his appeal must be made within seven days. — 
N,-W, F. Gazette, 1873, p. 101. 

In Madras, the High Court has laid down that, in case of appeals by prisoner sentenced to 
death, it is the duty of the District Magistrate to telegraph to the Government Pleader to appear 
for the Crown, in the event of the prisoner retaining counsel before the High Court. — Madras Noti- 
fication, ^th July 1874 ; Weir, p. 73. The italics are in the original. 

372. The original judgment shall he filed with the record of proceed- 
ings, and where the original is recorded in a differ- 
transuT^d * to be language from that of the Court, and the accused 

so requires, a translation thereof into the language of 
the Court shall be added to such record. 

Court of Session to 373. In cases tried by the Court of Session, 

send copy of finding: and the Court shall forward a copy of its finding and sen- 

District tence (if any) to the District Magistrate within the local 

limits of whose jurisdiction the trial was held. 

In Madras, it seems that the finding and sentence should be communicated by the Magistrate 
to the Superintendent of Police. — Mad. H. C, Pro., l^th June 1866 ; Weir, p. 38. 

The following rule is in force in Bombay : — 

The Court of Sessions shall, at the conclusion of every trial of prisoners committed thereto, 
communicate the result thereof to the committing authority for his information. — Bombay Gazette, 
1879, pp, 471, 475. 

In Bengal, Sessions Judges are directed to give every facility to Magistrates and District 
Superintendents of Police for inspecting the records of cases in their Courts and for the preparation 
of copies by clerks sent by the District Magistrate— care being taken that the records are not re- 
moved from the Judge’s office. — C. 0., No. 5, dated 21st Septe^nber 1880 ; Wilkins, p. 116. 


CHAPTER XXVII. 


Of the Submission of Sentences for Confirmation. 


374. When the Court of Session passes sentence of death, the proceed- 
Sentence of death to shall be submitted to the High Court, and the 

be submitted by Court sentence shall not be executed unless it is confirmed 
of Session. by the High Court. 


As to proceedings under this Chapter, see s. 5.37, infra. 

For form of warrant of commitment under sentence of death, see Sched. V, No. 34. 
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A Sessaions Jiid^e is not authorized to sentence a prisoner convicted of murder to an)rthing 
less than transportation for life , but if a prisoner be convicted of murder, and the Judge, instead of 
sentencing him capitally, sentence him to ti*ansportation for life, he must explain his reasons for 
so doing, and may submit any mitigating circumstances for the consideration of Government. — 
Queen v. Dabee^ W. R. Sup. Vol. 27. 

In referring a case to the High Court for the confirmation of a sentence of death, the particu- 
lars of the evidence and the Judge’s remarks are to be embodied in a letter addressed to the Regis- 
trar. An English translation of the whole of the evidence given at the trial should also be sub- 
mitted.— il/ac/. H, C, Pro.i Wi and \5th August 1862; Weir^ p. 33. Sessions Judges should be care- 
ful also to note in their letter of reference whether the prisoner has signified his intention to appeal. 
—Mad, U, C. Pro,, Zrd ApHl 1873 ; Weir, p. 33. 

It is improper for a Sessions Judge, in referring a sentence of death for confirmation, to re- 
commend the prisoner to mercy, as the law allows an alternative sentence, and the responsibility 
of deci dng whether there are sufficient grounds for not sentencing the prisoner to death rests 
upon the Sessions Judge himself. — Mad, H, G, Pro,, 2ith April 1^ ; Weir, p. 33. See also the 
remarks of the Court in the case of Emp, v. Bhup Singh, I. L. R. 2 All. 771. 

Burma The following provisions of the Lower Burma Courts Act XI of ISS'^ may be noted : — 

Section 15. The area tor the time being comprised within the local limits of the ordinary civil 
jurisdiction of the Recorder shall be a sessions division, the Court of the Recorder shall be the Court 
of Sessions for the sessions division, and the Recorder shall be the Judge of the Court of Session. 

Section 46. The Recorder shall be the High Court for the whole of Burma (inclusive of Upper 
Burma and the Shan States) in reference to proceedings against European British subjects and 
persons jointly charged with European British subjects. (2) When the Recorder, as the High Court 
for Burma under sub-section (1) in reference to such proceedings, passes sentence of death, the 
proceedings shall be submitted to the High Court of Judicature at Fort William in Bengal, and 
the sentence shall not be executed unless it is confirmed by that High Court. (3) When proceeding* 
are submitted to the High Court under sub-section (2), that Court shall, as a High Court, deal 
therewith, under the provisions, muiatis mutandis, of Chapter XXVII of the Code of Criminal 
Procedure, 1882, as if they had been submitted by a Court of Sessions and the Recorder were the 
Sessions Judge. (4) If in any case before the Recorder as a High Court under this section any such 
question arises as is referred to in section 42. and the Government Advocate certifies that, in his 
opinion there is an error in the decision of tlie question, the Recorder shall make a reference to 
the High Court in the manner required by that section, and shall on receipt of the copy of the 
judgment of the High Court, review the case, or such part of it as may be necessary, and may there- 
upon reduce or remit any sentence which he has passed. 

Section 47. So far as the last foregoing section relates to the Shan States, it shall come into 
force therein at once notwithstanding anything in section 8, sub-section (2) of the Upper Burma 
Laws Act, 1886, or in section 3, sub section (1) of the Shan States Act, 1888. 

Section 48. The Court of the Recorder shall (a) for the purposes of section 527 of the Code of 
Criminal Procedure, 1882, and {b) in respect of the Magistrates within the local limits of its 
ordinary civil jurisdiction and the proceedings of such Magistrates, be deemed to be a High Court. 

375 . If, when sneh proceedings are submitted, the High (^ourt thinks 

that a further inquiry should be made into, or addi- 
Power to direct fur- iional evidence taken upon, any point bearing upon tlie 

OT®additionU°e^l^noe P*" innocence of tho convicted person, it may make 

to toe taken. such inquiry or take such evidence itself, or direct it to 

be made or taken by the Court of Session. 

Such inquiry shall not be made, nor shall such evidence be taken, in the 
presence of jurors or assessors, and, unless the High Court otherwise directs, 
the presence of the convicted person may be dispensed with when the same is 
made or taken. 

When the inquiry and the evidence (if any) are not made and taken by 
the High Court, the result of such inquiry and the evidence shall be certified to 
such Court. 

The High Court now has power itself to make a further inquiry or to take additional evidence. 

Power of Hifirh Court 376 . In any case submitted under section 

to confirm sentence or 374^ whether tried with the aid of assessors or by jury, 

annul conviction. Court— 

(a) may confirm the sentence, or pass any other sentence warranted by 
law, or 

(h) may annul the conviction, and convict the accused of any offence of 
which the Sessions Court might have convicted him, or order a now trial on the 
same or an amended charge, or 

{c) may acquit the accused person : 
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Provided that no order of confirmation shall be made under this section 
until the period allowed for preferring an appeal has expired, or, if an appeal 
is presented within such period, until such appeal is disposed of. 

Compare Act X of 1872, s. 288. The words “ and convict the accused of anj^ offence of which 
the Sessions Court might have convicted him” have been added. This alteration has been raade» 
apparently, in consequence of the decision of the Bombay High Coui*t in the case of Reg. v. 
Bolapa bin Dundapa, 1. L. R. 1 Bom. 639, where it was held, under s. 288 of Act X of 1872, 
that the High Court to which reference was made by a Court of Session for confirmation of 
a sentence of death on conviction of murder, could not, in the absence of appeal, alter the convic- 
tion to one of culpable homicide not amounting to murder, if it was of opinion that the evidence 
did not establish the former but the latter offence. 

When a case is referred under this section, the High Court is bound under the preceding 
section to ^o into the facts of the case, although the conviction was by the verdict of a jury. — 
Reg. V. Jajfir Ali^ 19 W. R. Cr. 57. The result of these two sections appears to bo that, in the event 
of the conviction of a prisoner by a jury for the crime of murder, and sentence of death following 
thereon upon the reference which must be mide to the High Court under s. 374 for confirmation 
of the sentence, the High Court has the power under this section to acquit the prisoner on the 
facts, although if the prisoner had been sentenced to transportation for life instead of to death, 
and had simply himself appealed, the Court would not have been able to disturb the verdict of 
the jury on the facts. See Queen v. Koonjo Leihy 11 B. L. R. 19, per Phjbar, J. See s. 418, infray 
as to appeals. 

Where a Division Court of the High Court at Allahabad ordered a Magistrate, who had refus- 
ed to inquire into a charge of murder on the ground that he had no jurisdiction, to inquire into 
the charge, and the Magistrate inquired into the case and committed the prisoner to the Court of 
Sessions, by which Court the prisoner was convicted and sentenced to death, — it was held, on the 
case being referred to a Full Bench of the High Court for confirmation, that in determining 
whether the sentence should be confirmed, the Full Bench was not precluded by the order of the 
Division Court from considering whether the accused person hatl been convicted by a Court of com- 
petent jurisdiction. — JS'mp. v. l^armukh Singhy I. L. R, 2 All. 218. 

In the case of Bhoodoo Jolahcty 2 C. L. R. 215, where the convict who had been convicted for 
murder had attempted to commit suicide by cutting his throat, and there was a risk of decapita- 
tion taking place ir he were hung, the High Court commuted the sentence of death to transporta- 
tion for life. 


377. In every case so submitted, tbe confirmation of the sentence, or 

Confirmation or new ‘^^7 sentence or order passed by the High Court, 
sentence to be signed by shall, when such Court consists of two or more Judges, 
two Judges. ]jQ made, passed, and signed by at least two of them. 

378. When any such case is heard before a Bench of Judges, and such 

Procedure in case of Judges are equally divided in opinion, the case, with 

difference of opinion. their opinions thereon, shall be laid before another 
Judge, and such Judge, after such examination and hearing as ho thinks fit, 
shall deliver his opinion, and the judgment or order shall follow such opinion. 

379. In cases submitted by the Court of Sessions to the High Court for 

Procedure in cases confirmation of a sentence of death, the proper 

submitted to High Court officer of the High Court shall, without delay, after the 
for confirmation. order of confirmation or other order has been made by 

the High Court, send a copy of the order, under the seal of the High Court, 
and attested with his official signature, to the Court of Session. 


Confirmation of sen- 
tence of Assistant Ses- 
sions Judge or Magis- 
trate acting under sec- 
tion 84. 


380. When a sentence passed by an Assistant 
Sessions Judge or by a District Magistrate acting 
under section 34 is submitted to a Sessions Judge for 
confirmation, such Sessions Judge — 


(d) may confirm the sentence, or pass any other sentence which the lower 
Court might have passed ; or 

(h) may annul the conviction, and convict the accused of any offence of 
which the lower Court might have convicted him, or order a new trial on the 
same or an amended charge ; or 
(c) may acquit the accused ; or 
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(d) if he thinks further inquiry or additional evidence upon any point bear- 
ing upon the guilt or innocence of the accused to be necessary, he may make 
such inquiry or take such evidence himself, or direct such inquiry or evidence to 
be made or taken. 

Unless the Court of Sessions otherwise directs, the presence of the con- 
victed person may be dispensed with when such inquiry is made or evidence 
taken ; and, when the sentence has been submitted by an Assistant Sessions 
Judge, such inquiry shall not be made, nor sliall such evidence be taken, in the 
presence of jurors or assessors. 

When the inquiry and the (widence (if any) are not made and taken by the 
Court of Sessions, the result of such inquiry and the evidence shall be certified 
to such Court. 

As to the last two paragraphs, compare the powei s given to High Courts by ss. 375 and 376, 
ante. 

The word ‘ modify’ which was used in the former Code, has been omitted in consequence of the 
decision in the case of The Ernp. v. Rama Prema. I. L. R. 4 Bom., 239, where it was held, that the 
word did not include the power to enhance a sentence. As to the sentences which may be passed 
by Assistant Sessions Judges, see s. 31, ante. 

An Additional J udge is not competent to confirm a decision passed by a District Magistrate in 
exercise of his special powers conferred under s. .34, mpra.—Bunar v. Emp., Pun j. Rec., 1884, p. 98. 

With reference to ss. 31 and 34, ante^ the ^necessity for confirmation of the sentence by the 
Sessions Judge arises in cases in M'hich the sentence of imprisonment is a sentence of upwards of 
three years, without including any additional sentences as to fine or whipping. —In re Shutnsher 
Khan, I. L. R. 6 Cal. 624. 

See Rongai v. Emp,, I. L. R. 9 Cal. 513, and the notes to s. 34, supra. 


CHAPTER XXVIII. 

Of Execution. 

sentence of death passed by a C>oiirt of Session is sub- 
mitted to the High Court for confirmation, such Court 
of Session shall, on receiving the order of confirmation 
or other order of the High Court thereon, cause such 
order to be carried into efifect by issuing a warrant or 
taking such other stops as may be necessary. 

Where the High Court simply modifies a sentence passed by a Sessions Judge without change 
of section, and where the High Court passes a new sentence by changing the section, or the punish- 
ment section or otherwise, the sentence finally passed shall count, unless specially otherwise direct- 
ed, from the first day of imprisonment under the original sentence. — Cal. U. C. C. 0., 19th 
December 1876 : Assam Gazette, 1877, p. 24 ; Willcins, p. 120. 

With a view to obviate all mistakes, the date of tei-mination of all terms of imprisonment 
should be distinctly impressed on the warrants of commitment. — Ibid ; Wilkins, p. 120. 

Bengal and Assam. — In Bengal and Assam, the date named by the Sessions Court on its war- 
rant for the execution of a sentence of death shall be not less than fourteen, nor more than twenty- 
one, days from the date of the issue of such warrant.— C7a?. H. C. C. 0,, iVo. 2, dated 6th May 
1876 ; Assam Gazette, 1875, p. 355 ; Wilkins, p. 120. 

Madras.— 'Ry a notification of the Madras Government, dated the 23rd May 1873, it was direct- 
ed that sentences of death should in no case be carried into execution by officers in charge of jails 
until the 15th day after the day of receipt from the Court of Session of the warrant issued after 
confirmation of such sentence by the High Court, and that in cases of the Ganjam, Vizagapatara 
and Canara Districts, such sentences should not be carried into execution until the 22nd day after 
the same date. 

Bombay. — The followiuir rules regarding the execution of capital sentences have been issued in 

the Presidency of jBorotey r. . ^ i i i 

(1) When a sentence of death has to be carried into execution, the Sessions Judge shall make 
arrangements to secure the attendance thereat of a Magistrate of the first class, or Superintendent 
or Assistant Superintendent of Police, as specified in the Government Circular No. 482, dated the 
30th January 1866, from the Judicial Department ; and in the warrant which the Sessions Court 
issues to the jailor, he shall be directed to carry out the execution in the presence of a Magistrate 
of the first class, or a Superintendent or Assistant Superintendent of Police, 

(2) When sending a warrant for execution to the jailor, the Sessions J udge shall at the same 
time inform the Superintendent of the Jail of having done bo.— Bombay Gazette, 1879, p. 471. 


381 . When a 

Bxecutlon of order 
passed under section 
876 . 
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^ In the Presidency of Bombay, the following Circular Order was issued to the Police Commis* 
Bioner and Commissioner in Sind 

Her Majesty’s High Court having ruled that the jailor is the officer in charge of the jail, to 
whom wai^r^ for the execi^ion of capital sentences should be addressed by the Session Courts, 
X ^he Governor in Council is pleased to direct that every execution shall be attended by 
* 1 , with full powers, or by a Superintendent or Assistant Superintendent of PoUce, ana 

tnat the officer so attending shall countersign the return of execution to the Court of Session. 

On the receipt of a confirmation by Her Majesty’s High Court of Judicature of a capital sen- 
tence, it should be specified in the warrant addi'essed to the jailor, that the execution is not to be 
carried out until a day therein named, that shall be at least fourteen days from the date of receipt 
of the order of confirmation.— Circular, iVo. 382 of 1866. 

^ should be issued in the case of each prisoner.— OaL H, C, C, O., No* 6, 

dated 23rd February 1870 ; Wilkins, p. 3 ; Madras H. C. Pro,, 13t/i March 1868 ; Weir, p. 46. 

For form of warrant on a sentence of death, see Sched. V, No. 35, and for form of warrant 
after a commutation of sentence, see Sched. V, No. 36. 

, Court has no power to postpone the execution of a sentence of death confirmed 

by the High Court.— ad. H, C, Pro., \th June 1879 ; Weir, p. 37. 

Sonthal Pergunnahs .—See Reg. V of 1893 s. 4 (I). 

382 . If a woman sentenced to death be found to bo pregnant, the High 
Postponement of oa- C^ourt shall order the execution of the sentence to be 
pital sentence on preff- postponed, and may commute the sentence to transport- 
nant woman. ation for life. 


The High Court is the only judicial tribunal in which the law has vested the powers of post- 
poning the execution of a sentence of death confirmed by it. 

Thus, where a Sessions Judge, on learning of the pregnancy of a prisoner whose sentence of 
death was confirmed by the Madras High Court, directed that the sentence should be suspended 
until forty days after her delivery, the High Court held, that the order was ultra vires, and that, 
in the exigencies of the situation, he should have suspended the execution of the sentence of death 
until such time as the order of the High Court could be obtained. — Mad, H, C, Pro,, ^th June 
1879 j Weir, p. 36. 


383 . Where the accused is sentenced to transportation or imprisonment 

Bzeoution of senten- cases other than those provided for by section 381, 

oes of transportation the Court passing the sentence shall forthwith forward 

or Imprisonment In a warrant to the jail in which he is to be confined, and 
other oases. i i i i n ^ • i • *1 n 

unless the accused is already connned in such jail, shall 

forward him to such jail, with the warrant. 


A sentence of imprisonment ought to commence from the time the sentence is passed. — In re 
Kri§hnanund Bhuttacharjee, 3 B. L. K. Ap.*Cr. 60. 

The following rules are in force in Bombay: — 

Every Criminal Court when it passes a sentence of imprisonment or transportation, shall 
endorse on the back of the warrant with which it forwards the convict to the jail, the following 
particulars : — 

Age of convict : 

Caste of ditto : 

Place of residence of ditto : 

Plea of ditto : 

Opinion of the assessors (whore Uie trial has been conducted with the aid of assessors) : 

If at the trial any previous conviction has been established, the following particulars shall also 
be given : — 

Name of the offence of which the convict was previously convicted : 

Sentence passed upon him : 

Date of said sentence : 

Name and designation of trying authority : 

The above particulars shall bo written in the same language in which the warrant itself is 
written.— Gazette, 1879, p. 471. 

The smnature of a Magistrate to a warrant should not be affixed by a stamp.— /Swftramanya v. 
Queen, I. L. R. 6 Mad. 396 ; C. O., No. 8, IS^/i August 1882 ; Wilkins, p. 119. 

Transportation, — In every case in the Punjab in which a sentence of transportation for life 
is passed on a woman for the murder of her infant child, the file of the case must, after the expira- 
tion of tho period allowed for appeal, if it has not been previously submitted, be forwarded to the 
Registrar of tho Chief Court, for submission to the Local Government, with a view to the consider: 
ation of the question whether any commutation or reduction of the sentence should be allowed. — 
Pu/njah Gazette, 1879, Part III, p. 1879. 

In all cases in Bengal, where the accused is a soldier or person holding any rank in the army, 
the warrant for detention or imprisonment shall set forth accurately the rank of the prisoner and 
the remraent or military department to which he belongs.— Ca/. H, C, C, O,, No, 12 of2Sth Novem- 
ber 1873 ; Wilkins, p. 3. 
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Bot in the Punjab, whenever a soldier is committed to jail, whether for trial or under sentence, 
his military rank shall always be stated in the warrant of commitment, in order that the notice 
may be given to the military authorities of the day and hour on which the imprisonment of such 
person will expire, as requir^ by the 38rd clause of the Mutiny Act.— p, 148. 

384 . Every warrant for the execution of a sentence of imprisonment 

shall be directed to the officer in charge of the jail or 
warrant place in which the prisoner is, or is to be, con- 

fined. 

The signature of the Magistrate to a warrant should not be affixed by a stamp . — Sttbratnanya 
V. Quern, C L. R. 6 Mad. 396 ; C. 0., No. 8, 18^A August 1882 ; Wilkins, p. 119. 

The warrant to be sent to the officer in charge of the jail under s. 385 shall set out in full the 
sentence passed. So far as the sentence is for imprisonment, the jailor will give effect to the terms 
of the warrant. Such portion of the sentence as directs imprisonment in default of payment of 
fine will be carried out into effect by the jailor, subject to the provisions of ss. 68 and 69 of the 
Penal Code. It is not the duty of the jailor to levy a fine, nor can he receive it. The levy of a 
fine imposed by a Sessions Judge by distress and sale of the property of the accused is to be made 
under a special warrant issued for that purpose only under s. 386, and not under a duplicate of the 
warrant sent to the jailor under s. 385. — C, O., No, 1 of 9th February 1880 ; Wilkins, p. 3. 

Sessions Judges are required by s. 386 to furnish Magistrates with copies of their findings and 
sentences ; the copy of the latter should be taken from the record of the trial, and not from the 
warrant issued to tne officer in charge of the jail. — Cal. H. C. C. O., No. 12 of 2l8t February 1880 ; 
Assam Gazette, 18^, p. 131. 

Warrants of imprisonment directed to Superintendents of District Jails should be in the 
Rnglish language, and warrants directed to the keepers of Sub-divisional lock-ups should issue in 
the vernacular, except where the sentence is for imprisonment for a longer term than fifteen days, 
in which case the warrants issued by Sub-divisional authorities should, if possible, be in English. — 
Cal. H. C. G. O., No. 10 of 21th August 1873 ; Wilkins, p. 3. 

A separate warrant should be issued in case of each prisoner. — C. O., No. 6, 23rd February 
1870 ; Wilkins, p. 3 ; Mad. H. G. Pro., mh March 1868 ; Weir, p. 46. 

^ In Madras, also, it has been directed that all warrants or orders addressed to officers in charge 
of jails or magisterial officers shall, wherever practicable, be prepared in the English language 
{Mad. H, C. Pro., 8th February 1867 ; Weir, p. 46), and that all such warrants and orders shoiild be 
addressed to the officer in charge of the jail and sent directed to him. — Mad. H. C. Pro., 9th 
January and 8th February 1867 and 18th March 1868 ; Weir, p. 46. 

A sentence of imprisonment ought to commence from the time the sentence is passed. — In re 
Krishnanund Bhattacharya, 3 B. L. R. Ap. Cr. 50. A definite period of imprisonment must be 
stated. Thus, an order directed a person “ to be Imprisoned until he gives security ” is bad. — 
Mailamdi Fakir v. Taripulla Pramanik, I. L. R. 8 Cal. 644. 

In the case of Shamsonnessa Begum v. Love, I. L. R. 11 Cal. 527 it appeared that a Sheriff’s 
officer delivered over to the officer in charge of the AUpore Jail a judgment-debtor who had been 
duly committed to the Presidency Jail. It was held tWt the imprisonment was unlawful. m 


Warrant, with whom 
to be lod£red. 


385 . When the prisoner is to be confined in a 
jail, the warrant shall be lodged with the jailor. 


This section corresponds with s. 304 of Act X of 1872, omitting the provision that, if the 

i ’ailor should not be in the jail, the warrant should be lodged with his deputy ; and that if he should 
lave no deputy, with any officer then being in the jail, ^e also Act X of 1875, s. 104. 

A separate warrant should be issued in the case of each prisoner. — G. 0., No. 6, 23rd February 
1870 \Wilkm8,g. 8. 

Warrants of imprisonment directed to Superintendents of District Jails should be in the Eng- 
lish language, and warrants directed to the keepers of Sub-divisional lock-ups should issue in the 
vernacular, excepk where the sentence is for imprisonment for a longer term than fifteen days, in 
which case the warrants issued by Sub-divisional authorities should, if possible, be in English. — 
C. O,, No. 10 of 27th August 1873 ; Wilkins, p. 3. 

Act V of 1871 contains the following provisions as to prisoners in the mofussil : — 

Officers in charge of prisons situate outside the local limits of the ordinary original civil 
jurisdiction of the High Courts at Fort William, Madras, and Bombay are competent to give 
effect to any sentence or order or warrant for the detention of any person passed or issued by any 
Court or tribunal acting under the authority of Her Majesty or of the Governor-General in OounoU 
or of any Local Government. — S. 16. 

A warrant under the official signature of an officer of such Court or tribunal is sufficient author- 
ity for holding any prisoner in confinement, or for sending any prisoner for transportation beyond 
the sea in pursuance of the sentence passed upon him. — S. 17. 

Any officer in charge of a prison doubting the legality of any warrant sent to him for execution, 
or the competency of the person whose official seal and signature are affixed thereto pass the sen- 
tence and issue such warrant, shall refer the matter to the liocal Government, by whose order in the 
the case such officer and all other public officers shall be guided as to the future disposal of the 
prisoner. Pending any such reference, the prisoner may be detained in such manner wdth such 
restrictions and mitigations as may be specified in the warrant.—^. 18. 


GHAP. xxvm, s. 386.] lbvt op fines. 

386 . Whenever an offender is sentenced to pay a fine, the Court passing 

the sentence may, in its discretion, issue a warrant for 
^^^arrant for levy of amount by distress and sale of any mov€i- 

able property belonging to the offender, although the 
sentence directs that, in default of payment of the fine, the offender shall be 
imprisoned. 

For form of warrant to levy fine by distress and sale, see Sehed. V, No. 37. 

Any fee which a Criminal Court orders to be repaid to a complainant under s. 31 of the Court- 
Fees Act, 1870, shall be regarded as a fine, subject to the provisions of s. 308 (s. 545 of this Code) of 
the Code of Criminal Procedure. — Bombay Gazette^ 1879, p. 475. 

In the case of Queen v. Jungli BeldaVy 8 B. L. K. Appx, 49, Ainslie, J,, said : ** Directly on 
passing a sentence, which includes a fine leviable by distress, whether that be the only punishment 
or not, and whether any provision be made for imprisonment on default of payment or not, it shall 
be lawful for the Magistrate to issue his warrant for the levy of the fine by distress and sale of 
the goods of the offender— that is, imprisonment and distress may be simultaneously ordered.'* 
See Queen v. Modooaoodun DeVy 3 W. R. Cr. 61. 

Procedure for the Levy of Fines in Bengal. — A warrant issued under s. 386 of the Code of Criminal 
Procedure for the levy of a fine should be directed to a Police-officer, and the authority issuing it 
should set a time for the sale and for the return of the warrant. If no one claims the property 
distrained, the Police have the power of selling it within the time specified in the warrant, 
without any previous reference to the Magistrate ; if a claimant come forward, then the ownership 
of the property distrained must be determined by the Magistrate and not by the Police. If at 
any time subsequent to the return to the warrant, and within the period of six years from th 
nassing of the sentence, the fine or any part thereof remains unpaid (s. 70 of Penal Code), and the 
Magistrate has, from information gamed in any way, reason to think that any moveable property 
belonging to the offender is within his jurisdiction, he should issue a fresh warrant for the attach- 
ment and sale of such property. Such warrant should be made returnable within a certain time.— 
Cal, H, C, C, 0,y No, 8 of 22nd June 1864 ; WilkinSy p. 118. 

The warrant to be sent to the officer in charge of the jail under s. 385 shall set out in full the 
sentence passed. So far as the sentence is for imprisonment, the jailor shall give effect to it 
according to the terms of the warrant. Such portion of the sentence as directs imprisonment in 
default of payment of fine shall be carried into effect by the jailor subject to the provisions of ss. 68 
and 69 of tne Penal Code. It is not the duty of the jailor to levy a fine, nor can he be required 
to receive it. The levy of a fine imposed by a Sessions Judge by distress and sale of the pro- 
perty of the accused is to be made under a special warrant issued for that pu^ose only under 
8. 386, and not under a duplicate of the warrant sent to the jailor under s, 385.— Ca^. H, C, C, 0,, 
No, 1 of dth February 1880 j WilkinSy p, 3. 

Madras, — The following orders as to fines have been issued by the Madras High Court 

(1) The chief ministerial officer of every Court will be held responsible that upon the reali- 
zation of a fine, to the non-payment of which a sentence of alternative imprisonment has been 
attached, immediate intimation be given to the jail authorities. — Mad, H, C, Fro,, 12th March 
1867 ; Weir, p. 12. 

For procedure when the convict is transferred to another jail, and the fine is realized by 
the Court which passed the sentence, vide O. O., l9^/i April and 2&th SepUmber 1876 ; Weir, p. 12. 

(2) When a fine is imposed in addition to transportation and the whole or part of that fine 
is afterwards levied, the fact should be notified to the authorities of Port Blair. — Mad, H, C, Pro,, 
12^4 November 1870 ; Weir, p. 12. 

(3) Memoranda showing the amount of all fees, fines, and penalties levied during the month 
are to be forwarded by every magisterial officer to the District Magistrate on the last day of each 
month, and a general statement is to be prepared by him and forwarded to the Court of Session. 
A complete memorandum will then be forwarded by the Court of Session to the High Court. — Mad, 
H, C. Pro.y 2l8t December 1868 and 2ih February 18^. And this memorandum is not superseded by 
the following proceedings of the High Court, dated 15th December 1874.— Jfod. H. C, Pro,, 2Qth 
February, ‘2Mh March a^ IQth August, 1875 ; Weir, p. 12. 

i 4) The following rules relate solely to fines imposed by Criminal Courts : — * 

a) Fines when paid shall be sent with as little delay as pos'^ible to the nearest treasury : 
b) On the last day of each month. Magistrates of all grades shall transmit to the Session 
^urt, and to the officer in charge of the treasury, a statement in the form prescribed in Appendix 
H, showing the amount of fines actually levied during the month. 

(o) The Sessions Court shall also, on the last day of each month, transmit a statement^^in the 
like form, to the officer in charge of the treasury ; 

(dj The returns received from the Magistrates shall be compiled in the Sessions Court into a 
consolidated statement and transmitted to the High Court under flying seal through the officer in- 
charge of the District Treasury and the Accountant-General. — Vide infra, para. (5), and also H, C, 
Pro,, 12th March 1879 : 

(«) When a sentence of fine is reversed on appeal, an order of refund in the form prescribed in 
Appendix II shall be granted by the Court reversing the sentence : 

(/) When a sentence of fine is reversed on a reference to the High Court, the order of refund 
shall be granted by the Court which referred the proceedings for the orders of the High Court. — 
Mad, H, C, Pro,, ibth December 1874 : Weir, p. 13. 

(5) The consolidated statement oi fines referred to in cl. [d), supra, will be passed on to the High 
Court, a^r bein^ checked in the Accountant-General's office, the Sessions Courts being called upon 
to explain any differences discovered l^ween the statements and the treasury accounts 


260 


CRIMINAL PROCEDURE. 


[part VI, 


When a fine is repaid under an order of refund, the treasury officer shall certify in the refund 
voucher, that the pasrment has been made after comparison with, and note on, the consolidated state- 
ment. In the absence of such certificate, the Accountant-General will not accept charges for refunds 
of fines.— 3fad. JET, C, Pro., 30^h April 1878 and lUh January 1879 ; TTeir, p. 13, 

(6) Whenever a fine or a portion thereof is awarded as compensation, only the nett amount (if 
any) of the fine,— that is to say, the amount of the fine, minus the amount awarded as compensation, 
— shall be entered in column 4 of the monthly statement of fines. 

Column 3 shaU show the amount of fine awarded as compensation and this amount shall be re- 
tained in deposit in the revenue treasury, subject to the order of the Court awarding compensation, 
or of the Court of Appeal or Revision. 

The amount so retained shall be paid to the party entitled to it, on such party producing a 
certificate from the Court which made the award, to the effect that either the sentence and award 
nave been confirmed on appeal, and that no order has been received from a Court of Revision 
modifying or reversing the order ; or that the appeal time has expired, and that no appeal has been 
preferred, and that no order has been received from a Court of Revision modifying or reversing 
the order of compensation. 

When the original Court is unable to certify whether or not an appeal has actually been pre-^ 
ferred, the party entitled to the compensation may apply to the Appellate Court to certify whether 
or not any appeal has been preferred, and on such application, the Appellate Court shall grant the 
required certificate.— ilfad. H, C, Pro., 2nd December 1878 ; Weir, p. 14. 

(7) A sentence must impose a specific fine on each prisoner ; imposing a fine on the prisoners 
individually and collectively is illegal ; certainty is as essential as in a sentence of imprisonment.-^ 
Mad. H. C. Pro., Xith November 1^9 ; Weir, p. 14. 

Bombay.— Bombay, when any Court recovers a fine, or any portion thereof, inflicted upon a 
prisoner who is already in jail, or who is liable to be further detained in jail in default of payment 
of that fine, such Court shall be held responsible for the immediate communication to the jailor of 
the amount of the fine so recovered. —Bom. Cir., 7th May 1881. 

Although s. 70 of the Indian Penal Code gives the power to levy a fine at any time within six 
years, neither that section nor s. 307 (386) of the Criminal Procedure Code requires that the power 
should be exercised in every case. The law is merely permissive, and not imperative. When efforts 
have been made to realize a fine by distress and sale, and when the offender has undergone the 
imprisonment awarded in default of payment of fine, the Court should exercise its discretion, 
according to the circumstances of ea^ particular case, as tp whether, after the release of the 
prisoner, any further steps should be taJken towards the realization of the fine within the period 
allowed by law. If there is reason to believe that the offender was able to pay, and would not, 
preferring to undergo imprisonment, the law should be strictly enforced ; but if it appears that the 
tine was not paid for want of means, or that its realization would be ruinous to the offender or his 
fam^, it is not desirable that further steps should be taken.— p. 108. 

With reference to this point, the following order, issued in the Bombay Presidency under the 
corresponding section of Act X of 1872, is of importance 

The attention of Sessions Judges and Magistrates is called to s. 70 of the Indian Penal Code 
and 8. 307 (380) of the Code of Criminal Proce dure, and to the fact that proceedings are seldom 
taken to recover fines after the imprisonment in default has expired. If, at any time subsequent 
to the return of the original warrant and within a period of six years from tne passing of the 
^ntence, the fine, or any part of it, remains unpaid, and the Court which passed the sentence, from 
information gained in any way, has reason to think that any moveable property belonging to the 
offender is within its jurisdiction, it should issue a fresh warrant] for the attachment and sale of 
that property within a specified period, returnable within a certain time. — Bom. H, C. Cir., No. 44 ; 
Bombay Gazette, 1879, p. 475. 


Punjab.^ In the Punjab, instructions, of which the following is a summary, have been issued 
relating to the realization of fines : see Punjab Gazette, 1879, pp. 9^—99. 

Fines should never be excessive with reference to the means of the offender, and the amount 
imposed should always bo distinctly explained to the person sentenceil. All tines are leviable by 
distress within six years, or during the term of imprisonment of the offender, if this be more than 
six years ; but this provision of the law is permissive, and not imperative, and the Court should 
exercise its discretion as to whether, after the release of the offender, any further steps should be 
tal^ towards the realization of the fine, and should not proceed if it appears that the non-payment 
of the fine was owing to poverty and not to contumacy. 

Every Court should keep a separate register of nnes in the vernacular in the form marked A, 
and a geneml register of fines should be kept at the head-quarters of each district. 

If at the tnue of sentence the prisoner tenders the whole or part of the fine, the amount must 
be received and a receipt given in the form marke<l E. If paid in full, an entry to that effect must 
be m^o on the file of the case. 


Wlmn fine is the only punishment impose<l for a bailable offence, the^offender may be allowed 
a period of gvace, not excelling fourteen days, so as to admit of his making arrangements for the 

payment of the tine. In default of payment, steps must be taken for imprisonment or realization, 
as the case may require. 


I* P®'^d in full at the time of sentence or within the period of grace allowed, the 

Court imposing the fine should proceed as follows t' & f 

(a) If the fine was imposed by a Court of Session, the Judge should, in the absence of any 
« r. special directions to the contrary in the law under which the fine was 

in sesHions Courts. imposed, issue, under s. 307 (386) of the Criminal Procedure Code, 

4 .U 1 ^ warrant in the annexed form (Appendix B) to the Magistrate of the 

1 t ;ci tor the levy of the amount due by distress and sale of the offender’s moveable property. 
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In cases in which the whole er a portion of the fine has ^en awarded in compensation or reward^ 
this should be distinctly noted in the warrant. The Magistrate of the District to whom the warrant 
is addressed will, on receipt, cause the particulars to be entered in the proper page of the general 
fine register, ana the District Registrar of Fines will then be responsible that the proper stops, as 
hereinafter provided, are taken for the realization of the fine. 

(6) If the fine was imposed by a Magistrate, and no period of grace has been allowed, a 
1 4 . i. . separate written order should, in the absence of any special provision 

ten ord^ to issue to the Police 

to demand payment. sealed with the seal of his Court. This order should be in the annex- 

ed form (Appendix C) and should be addressed to the Court Inspector, 
or Naib Court Inspector, or other official discharging the duties of Court Inspector, where the 
Court is provided with such an official; otherwise to the officer in charge of the Police-station 
within whose limits the person sentenced resides. 

A copy of the order should also be given to the person sentenced, and he should be informed tliat* 
in default of voluntary payment within the perioa named therein, a warrant to levy the amount by 
distress will issue. The order, it will be observed, is returnable after fourteen days. If, during that 
period, the tine is paid in full to the Police, the order with an endorsement showing the date of reali- 
zation and also the date of payment into the treasury with the number of the treasury receipt will 
be returned forthwith to the Magistrate, who# when the offender is in prison, will at once notify 
under his hand and seal the payment to the Superintendent of the Jail. Ii, on the other hand, 
the fine is not paid within fourteen days, the warrant will be returned with an endorsement certi- 
fying what has been done under it. In either case the work of the Police is finished. 

Payments certified by the Police will be entered at once in the appropriate columns of the 
Magistrate’s fine register, and the certificate will be attached to the "file of the case. 

Where a period of grace has been allowed, as provided in para. 8, the Magistrate should, after 
the expiry of that period, proceed at once to issue a warrant tor the distress and sale of the offen- 
der’s moveable property, instead of issuing an order to the Police. 

When an order to the Police has been issued under the preceding paragraph, and a return has 
been received thereto that the fine has not been fully realized by the efforts of the Police, a warrant 
should be issued (Appendix D) for the levy of the amount still due by distress and salh of thd 
offender’s moveable property. ITie warrant, should, except when issued by a tahsildar for execution 
in his own tahsil, or as provided by the next paragraph, be addressed to the tahsildar within whose 
jurisdiction the offender resides. Warrants for levv of fines received by the Magistrate of the District 
should also be executed through the tahsildars in the same manner as warrants issued by Magistrates. 

Warrants issued for execution in cantonments must be executed by the officers of the Canton- 
ment Magistrate’s Court. 

Formalities are to bo observed in attachment, sale, and adjudicating upon objections similar to 
those in force in the execution of civil decrees. Agricultural instruments should not ordinarily be 
attoched. 

When an objector comes forward, he should bo warned of the penalties contained in s. 207 of 
the Penal Code against a fraudulent claim to property to prevent its seizure in satisfaction of tine, 
and the objection should then be inquired into and disposed of either by admitting the claim of 
referring the objector to a civil action if his claim seems groundless. 

The officer conducting the sale of attached property is entitled to the following commission ; — 

If the sale-proceeds do not exceed Rs. 5,000, at 5 per cent. 

If the sale-proceeds exceed Rs. 5,000, at 5 per cent, on Rs, 5,000, and at ^ per cent, on the 
remainder. 

Fines realized by tahsildars are to be reported at once to the Magistrate executing the 
sentence. 

All Magistrates and officers in charge of Police-stations, tahsildars, and Superintendents of 
Jails must receive fines when tendered, and give receipts in the form marked E. 

Fines may be paid either in the district in which the offender was sentenced, or in the 
district to which he has been transferred to undergo his imprisonment. Precise directions are 
given as to how sums received by judicial officers and the Police in payment of tines are to be 
disposed of. 

Directions are also given as to the observance of the orders of the account department, the 
duties of the District Registrar of Fines, the returns to be submitted to the Sessions Judge, and the 
duties of Superintendents of Jails on receiving intimation of the payment of fines. 

A careful observance of the foregoing directions will result in the following checks : — 

I. Every fine imposed by Courts exercising jurisdiction in the district will be entered in the 
fine register. 

II. When the fine has been paid into Court, the fact will appear in the proper register under 
the hand of the J ud^^ or Magistrate, and on the file of the case. 

III. When the Police have realized a fine in whole or in part, a certificate of what has been 
done will be with the record, and the amount realized will appear in the fine register. 

IV. When the Police have not realized the fine, this fact will appear from the record, and the 
subsequent proceedings of the tahsildar will show what steps have been taken, for forcible levy. 

V. Each realization will be checked bv the District Itegistrar of Fines. 

VI. The realization of each Court will be checked and certified once a month by the presiding 
officer of the Court, or in the case of fines imposed by the Sessions Court, by the Magistrate of the 
District. 

VII. An inspection of the district register of fines will always at once show every stage of each 
transaction, and if thought proper, quarterly, half-yearly or annual audits can be held of the whole 
fine transactions of the period by comparin|r each entiy of the register with the record of the case 
and the credit in the treasury. The omcer in charge of the fine department should occasionally tets 
the correctness of the entries in the district fine re^ster by comparing some of them with the records 
of the cases to which they relate and with the credits in the treasmy. 
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Senteno6B of whipping as a sole punishment in the North-Western Provinces ordered by any 
Magistrate, are to be carried out, at the Court-house of the Magistrate of the District, in the pre- 
sence of the Magistrate or medical officer at a fixed time at the close of each day. The flogging is 
to be inflicted with as much privacy as may be practicable. — P. Gazette ^ 1878, p. 718. 

Section 1 of Act VI of 1864 (the Whipping Act) directs that, in addition to the punishments 
described in s. 53 of the Penal Ooae, offenders are also liable to whipping under the provisions of 
the said Code, and it has been declared under the authority vested in the Lieutenant-Governor by 
s. 392 of Act X of 1882, that this punishment ** shall, in the case of an adult, be inflicted on the 
breach with a ratan* not exceeding half an inch in diameter.” The Government further enjoins 
that ** on all occasions precautions should be taken to prevent the blows from falling on any other 
part of the person.” — Cal. H, C, C, O., No. 2 of Sth ApHl 1864 ; WUkins, p, 148. 

The following rules are in force in the Punjab : — 

The triangle should be boarded on the side next the offender, so as to prevent the possibility of 
the ratan curling round and touching the front or any other part of his person. 

The punishment is never to be inflicted in public, or in front of the cutcherry, but always with- 
in some walled enclosure, either the jail, lock-up, treasury or any other convenient place, and in 

E resence of a Magistrate, and, when practicable, of a medical officer, Snperintendents of Jails 
ave been invested by the Local Government with powers of a Magistrate of the third class with a 
view to sentences of whipping being executed in their presence. — Smyth^ p. 116. 

391 . When the accused is sentenced to whipping in addition to impris- 
onment in a case which is subject to appeal, the whip- 
ping shall not be inflicted until fifteen days from the date 
tion'to imprlsonmentr* of the sentence, or, if an appeal be made within that 

time, until the sentence is confirmed by the Appellate 
Court ; but the whipping shall be inflicted as soon as practicable after the expiry 
of the fifteen days, or, in case of an appeal, as soon as practicable after the receipt 
of the order of the Appellate Court confirming the sentence. 

The whipping shall be inflicted in the presence of the ofiicer in charge of the 
jail, unless the Judge or Magistrate orders it to be inflicted in his own presence. 
The following rule is in force in Bombay : — 

In returns to writs in cases wherein the punishment of whipping has been awarded in addition 
to imprisonment, it should be certified whether the whipping has been actually inflicted. — Bombay 
Gazette, 1879, pp. 471, 475. 

When a sentence has been carried into effect in the presence of the Magistrate who passed it, 
it is the duty of the Magistrate to record the fact. — Mad. H. C. Pro., Ibth July 1864 ; Weir, p. 47. 

In the Punjab, all Superintendents of Jails are invested with the |)owers of a Magistrate of the 
third class, with a view to sentences of whipping being executed in their presence. — Punjab Gazette^ 
1873, p. 76. 


Mode of 
punishment. 


392 . In the case of a person of, or over sixteen years of age, whipping 

shall be inflicted with a light ratan not less than hali-an- 
infiiotinff diameter, in such mode, and on such part of the 

person, as the Local Government directs ; and, in the 
case of a person under sixteen years of age, it shall be inflicted in the way of 
school-discipline with a light ratan. 

Limit of number of In no case shall such punishment exceed thirty 
stripes. stripes. 

See note to s. 390, mpra. 


Section 6 of the Whipping Act (VI of 1864) provides, that any juvenile offender who commits 
an offence which is not by the Penal Code puni^able with death, may, whether for a first or any 
other offence, be punished with whipping in lieu of any other punishment to which he may be for 
such offence liable under that Code. 

By the term “juvenile offender,” in s. 6 of the Whipping Act,Us meant an offender under 16 years 
bf age. — Emp. v. Din Ali, I. L. R., 6 All. 482 ; see Beg. v. Muhammad Ali, 9 Bom. H. C. R. Or. 9. 


Not to be executed by 
Instalments. 
Bxemptlons. 


393 . No sentence of whipping shall be executed 
by instalments ; and none of the following persons shall 
be punishable with whipping (namely) : — 

(a) females ; 

{V) males sentenced to death, or to transportation, or to penal servitude, or 
to imprisonment for more than five jrears ; 

(c) males whom the Court considers to be more than forty-five years of age. 


* Circular of the Government of Bengal to all Commissioners, No. 1329, dated 29th February 1864, 
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not to be 
Inflicted if offender not 
In flt state of health. 


394. The punishment of whipping shall not be inflicted unless a medical 
Whipping not to be officer, if present, certifies, or, if there is not a medical 

officer present, unless it appears to the Magistrate of 
officer present, that the offender is in a fit state of health 
to undergo such punishment. 

If, during the execution of a sentence of whipping, a medical officer certi- 

fies, or it appears to the Magistrate or officer present, 
tay of execution. offender is not in a fit state of health to under- 

go the remainder of the sentence, the whipping shall be finally stopped. 

395. In any case in which, under section 394, a sentence of whipping 
Procedure If punish- wholly or partially, prevented from being executed, 

ment cannot be inflicted the offender shall be kept in custody till the Court which 
under section 894. passed the sentence can revise it ; and the said Court 

may, at its discretion, either remit such sentence, or sentence the offender, in 
lieu of whipping or in lieu of so much of the sentence of whipping as was not 
executed, to imprisonment for any term not exceeding twelve months, which may 
be in addition to any other punishment to which he may have been sentenced for 
the same offence. 

Nothing in this section shall be deemed to authorize any Court to inflict 
imprisonment for a term exceeding that to which the accused is liable by law, 
or that which the said Court is competent to inflict. 


The former Code did not specify any term for which imprisonment might be awarded in lieu 
of whipping, or of so much of the sentence of whipping as was not carried out. 

The word “ imprisonment” in these sections means a substantive sentence of imprisonment and 
the Court has no power under the section to revise its sentence of whipping by inflicting a fine — 
Emp. V. Sheodin, L L. K. 11 All. 308. 


396. When sentence is passed under this Code on an escaped convict, 

such sentence, if of death, fine or whipping, shall, sub- 

o^resoaped oonTiots* provisions hereinbefore contained, take effect 

immediately, and if of imprisonment, penal servitude or 
transportation, shall take effect according to the following rules, that is to say: — 
If the new sentence is severer in its quality than the sentence which such 
convict was undergoing when he escaped, the new sentence shall take effect im- 
mediately. 

When the new sentence is not severer in its quality than the sentence the 
convict was undergoing when he escaped, the new sentence shall take effect 
after he has suffered imprisonment, penal servitude or transportation, as the case 
may be, for a further period equal to that which, at the time of his escape, re- 
mained unexpired of his former sentence. 

Explanation. — For the purposes of this section — 

(a) a sentence of transportation or penal servitude shall be deemed severer 
than a sentence of imprisonment ; 

(h) Si sentence of imprisonment with solitary confinement shall be deemed 
severer than a sentence of the same description of imprisonment without solitary 
confinement ; and 

(c) a sentence of rigorous imprisonment shall be deemed severer than a 
sentence of simple imprisonment with or without solitary confinement. 


See s. 224 of the Penal Code as to punishments for escape or attempt to escape. 


397. When a 

Sentence on offender 
already jEientenoed for 
another offence. 


person already undergoing a sentence of imprisonment, 
penal servitude or transportation is sentenced to impri- 
sonment, penal servitude or transportation, such im- 
prisonment, penal servitude or transportation shall 
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commence^ at the expii*atioti of the imprisonment, penal servitude or transporta- 
tion to which he has been previously sentenced : 

Provided that if he is undergoing a sentence of imprisonment, and the 
sentence on such subsequent conviction be one of transportation, the Court may, 
in its discretion, direct that the latter sentence shall commence immediately, or 
at the expiration of the imprisonment to which he has been previously sentenced. 

In a case of several offences under one section of the Penal Code, the proper way is to try the 
accused (under separate charges) for each of the several distinct offences under the section which 
nave been clearly proved against him. On conviction on each of these separate chaises, a separate 
sentence on each conviction should be passed^ with a direction under this section that such shall 
take effect on the expiry of the next prior sentence.— v. Sohrai Oowallah, 20 W. R. Or. 70. 

specially fixes the time from which the subsequent sentence shall commence. Sen- 
tences of imprisonment in other cases ought to commence from the time of their being passed.— 
In re Krishnanund Bhuttacharjee, 3 B. L. R. Ap. Cr. 50. 

When a prisoner has been committed to jail under two separate warrants, the sentence in the 
^^^11 • froin the expiry of the sentence in the other; the date of such second sentence 

shall, in the event of the first sentence being remitted on appeal, be presumed to take effect from 
the date on which he was committed to jail under the first or original sentence.— (7. 0., No. 1 of 
%th January 1882 ; Wilkins, p. 120. 


398 . (1) Nothing in section 396 or section 397 shall be held to excuse 

Savingr as to seotlons any person from any part of the punishment to which 
896 and 897. he is liable upon his former or subsequent conviction. 

(2) When an award of imprisonment in default of payment of fine is 
annexed to a substantive sentence of imprisonment or to a sentence of transpor- 
tation or penal {servitude for an offence punishable with imprisonment and the 
person undergoing the sentence is after its execution to undergo a further sub- 
stantive sentence or further substantive sentences of imprisonment, transportation 
or penal servitude, effect shall not be given to the award of imprisonment 
in default of payment of the fine until the person has undergone the further 
sentence or sentences. — [Act X of 1886, s. 10.] 


399 . When any person under the age of sixteen years is sentenced by 
Confinement of youth- Criminal Court to imprisonment for any offence, 

fui offenders In reform- the Court may direct that such person, instead of being 
atories. imprisoned in a criminal jail, shall be confined in any 

reformatory established by the Local Government as a fit place for confinement, 
in which there are moans of suitable discipline and of training in some branch 
of useful industry, or which is kept by a person willing to obey such rules as 
the Local Government prescribes with regard to the discipline and training of 
persons confined therein. 

All persons confined under this section shall be subject to the rules so 
prescribed. 

This section is a general section which empowers any Criminal Court to send any sentenced per- 
son {of either sex) under 16 years of age to a reformatory under the Reformatory Schools Act (y of 
1876) which is a special Act dealing with Reformatory Schools for male youthful offenders. First 
class Magistrates and not Magistrates of a lower grade have power to send youthful offenders to a 
reformatory, A Full Bench in Madras has held that an order by a second class Magistrate directing 
a boy to be sent to a reformatory under s. 399 of the Code is illegal. — Emp, v. Madasami, I. L. R. 12 
Mad. 94. 

The following provisions of Act V of 1876 should be noted : — 

Whenever any youthful offender is sentenced to transportation or imprisonment, and is in the 
judgment of the Court by which he is sentenced (a) under tne age of sixteen years and {b) a proper 
person to be an inmate of a Reformatory School, the Court may direct that, instead of undergoing 
his sentence, he shall be sent to a Reformatory School, and be there detained for a period which 
shall be not less than two years and not more than seven years, and which shall be in conformity 
with any rules made under section twenty-two and for the time being in force. The powers so con- 
ferred on the Court shall be exercised onL by (a) the High Court ; (ft) the Court of Session ; (c) a 
Maristrate of the fii*st class ; and (d) a Magistrate of Pmice or Presidency Magistrate in the towns 
of Calcutta, Madras and Bombay.— 7. 
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Whenever any youthful offender under the a^e of sixteen years has been or shall be sentenced 
to imprisonment, the officer in charge of the jail in which such offender is confined may bring him 
before the Magistrate within whose jurisdiction such jail is situate; and the Magistmte, if ha 
thinks ihe offender (a) under the age of sixteen years and {b) a pr^er person to be an inmate of 
Reformatorv School, may direct him to be sent to a Reformatory School, and to be there detained 
for a period which shall be not less than two and not more than seven years, and which shall be ia 
conformity with any rules made under section twenty-two and for the time being in force. In this 
section, “^Magistrate means in the towns of Calcutta, Madras and Bombay, a Magistrate of 
PoUoe or Presidency Magistrate, and elsewhere a Magistrate of the first class. — S, 8. 

Every youthful offender so directed by a Court or Magistrate to be sent to a Reformatory 
fehool shall be sent to such Reformatoty School as the Local Government may from time to time 
appoint for the reception of youthful offenders so dealt with by such Court or Magistrate, — S. 9. 

For the form of warrant for detention in a Reformatory in force in Bengal, see CaL H, C, O. O,, 
No, 6 of 29th June 1878 ; Wilkins^ p. 76, 

The part of the Poona City Jail set apart for the confinement of juvenile offenders was declared 
to be a Reformatory under s, ol8 of Act a of 1872. — Bombay Gazette^ 1873, p. 98. 

400 . When a sentence has been fully executed, the oflScer executing it 
Return of warrant return the warrant to the Court from which it 

on execution of sen- issued, with an endorsement under his hand certifying 
tenoe. the manner in which the sentence has been executed. 

Return of Warrants. — Every warrant should, after the execution of the sentence, be returned 
to the Court by which it wsis issued, with an endorsement certifying the manner in which such 
sentence has been carried into execution. 

In the case of a sentence, both for corporal punishment and imprisonment, the execution of 
the former part of the sentence should be endorsed on the warrant at the time of inflicting the 
punishment ; but as the warrant in this case cannot be considered to be completely executed untH the 
prisoner has undergone the sentence of imprisonment passed upon him, the officer in charge of the iail 
should retain the warrant until the expiration of the terra of imprisonment, or, if the prisoner dies 
during the course of such term, return it with an endorsement to this effect.-~Cai. H, C, C, O,, 
No, 34 of 19th June 1804 ; Wilkins^ p. 1^. 

The following rules are in force in Bombay : — 

On the receipt of a writ from the High Court, the date of receipt shall be at once endorsed there- 
on ; and when the return is made, the reason shall be stated for any delay that may have occurred 
beyond the period prescribed for the return. 

In the event of the absence of a Sessions Judge from a district where there is not an Assistant 
Sessions Judge, the officer who, under the provisions of s. 35 of Act XIV of 1869, assumes charge 
of the District Court, shall take charge of the current duties of the Sessions JudgOj in so far that 
he shall transmit writs of the High Court to the Magistrates, forward proceedings in cases called 
for by the High Court, submit the usual criminal returns, and receive appeals, petitions, and com- 
mitt^ cases. 

It ia necessary that returns should be made to all writs issuing from the High Court. The return 
shall be made in the form of an endorsement on the Court certifying its execution, or the reasons 
which may have prevented its execution,— jBomfeay Gazette, 1879, pp. 471, 475, 


CHAPTER XXIX. 


Of Suspensions, Remissions and Commutations of Sentences. 

401 . When any person has been sentenced to punishment for an offence, 
Power to Buspend or the Governor-General in Council, or the Local Govern- 
remit sentenoes. ment, may at any time without conditions, or upon any 

condition which the person sentenced accepts, suspend the execution of his 
sentence, or remit the whole or any part of the punishment to which he has 
been sentenced. 


Whenever an application is made to the Governor-General in Council or the 
Local Government for the suspension or remission of a sentence, the Governor- 
General in Council or the Local Government, as the case may be, may require 
the presiding Judge of Ae Court before or by which the conviction was had or 
confirmed to state nis opinion as to whether the application should be granted or 
refused, together with his reasons for such opinion. 
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“ If any condition on which a sentence has been suspended or omitted is, in 
the opinion of the Governor-General in Council or of the Local Government, as 
the case may be, not fulfilled, the Governor-General in Council or the Local 
Government may cancel the suspension or remission, and thereupon the person 
in whose favour the sentence has been suspended or remitted may, if at large be 
arrested by any Police-officer without warrant and remanded to undergo the un- 
expired portion of the sentence. The condition on which a sentence is suspended 
or remitted under this section may be one to be fulfilled by the person in whose 
favour the sentence is suspended or remitted or one independent of his will.” — 
[Act X of 1886, s. 11.] 

Nothing herein contained shall be deemed to interfere with the right of Her 
Majesty to grant pardons, reprieves, respites or remissions of punishment. 

The third and fourth paragraphs have been substituted by Act X of 1886, s. 11, for the third 
paragraph of the section as it orginally stood. 

Uelease-ordera not to he Telegraphed to Judicial officers are prohibited from sending by 

telegraph orders to officers in charge of jails for the release of prisoners in their custody. — Cal, B, G, 
<7. O,, No, 27 o/ ^th July 1878 j WilkinSt p. 122. 

402 . The Governor-General in Council, or the Local Government, may. 
Power to commute without the consent of the person sentenced, commute 
punishment. any one of the following sentences for any other men- 

tioned after it : — 

death, transportation, penal servitude, rigorous imprisonment for a term not 
exceeding that to which he might have been sentenced, simple imprisonment for 
a like term, fine. 

Act X of 1872, s. 322 ; see also ss. 64 and 65 of the Penal Code. After the words * rigorous im- 
prisonment,’ the words ‘ for a terra not exceeding that to which he might have been sentenced ’ have 
Deen added ; and after the words ‘ simple imprisonment,’ the words ‘ for a like term ’ have been 
added. The reason for this alteration was that, under s. 322 of Act X of 1872, it was supposed that 
the Government had the power to commute a sentence of transportation, for instance, to a sentence 
of imprisonment exceeding that for which the offender was liable under the law under which he was 
convicted. 

The following rule is in force in the Punjab : — 

When a Sessions J udge or Magistrate passing sentence sends up a case to Government for re- 
mission or commutation of punishment under s. 322 (402) of the Code of Criminal Procedure, he 
should submit the application with his proceedings through the Chief Court, otherwise the Court 
may hear in appeal a case in which Government has remitted or commuted the punishment without 
knowing of such remission or commutation. — Smyth^ p. 117. 

Under s. 23 of the Prisoners Act, V of 1871, the Governor-General in Council may grant to any 
convict sentenced to be kept in penal servitude a license to be at large within British India or in 
such part thereof as in such license is expressed, and upon such conditions as to the Governor-General 
in Council may seem fit. The Governor - General in Council may at any time revoke or alter such 
license. See ss. 24 and 26 of the same Act. 


CHAPTER XXX. 

Of Previous Acquittals or Convictions. 

403 . A person who has once been tried by a Court of competent juris- 
Person once convicted diction for an offence convicted or acquitted of such 
or acquitted not to bo ofiFence shall, while such conviction or acquittal remains 
tried for same offence. force, not be liable to be tried again for the same 

offence, nor on the same facts for any other offence for which a different charge 
from the one made against him might have been made under section 236, or for 
which he might have been convicted under section 237. 

A person acquitted or convicted of any offence may be afterwards tried for 
any distinct offence for which a separate cnarge might have been made against 
him on the former trial under section 235, paragraph one. 
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A person convicted of any oflFence constituted by any act causing conse^ 
quences which, together with such act, constituted a different offence from that of 
which he w^as convicted, may be afterwards tried for such last-mentioned offence, 
if the consequences had not happened, or were not known to the Court to have 
happened, at the time when he was convicted. 

A person acquitted or convicted of any offence constituted by any acts may, 
notwithstanding such acquittal or conviction, be subsequently charged with, and 
tried for, any other offence constituted by the same acts which he may have com- 
mitted, if the Court by which he was first tried was not competent to try the 
offence with which ho is subsequently charged. 

Explanation. — The dismissal of a complaint, the stopping of proceedings 
under section 249, the discharge of the accused, or any entry made upon a charge 
under section 273, is not an acquittal for the purposes of this section. 

Illustrations, 

(а) A is tried upon a charge of theft as a servant and acquitted. He cannot afterwards, while 
the acquittal remains in force, be charged with theft as a servant, or, upon the same facts, with theft 
simply, or with criminal breach of trust. 

(б) A is tried upon a charge of murder and acquitted. There is no charge of robbery ; but 
it appears from the facts that A committed robbeiw at the time when the murder was committed ; he 
may afterwards be charged with, and tried for, robbery. 

(c) A is tried for causing grievous hurt and convicted. The person injured afterwards dies. A 
may be tried again for culpable homicide. 

(d) A is charged before the Court of Session and convicted of the culpable homicide of B. 
A may not afterwards be tried on the same facts for the murder of B. 

{e) A is charged by a Magistrate of the first class with, and convicted by him of, voluntarily 
causing hurt to B. A may not a afterwards be tried for voluntarHy causing grievous hurt to B oil 
the same facts, unless the case comes within paragraph three of this section. 

(/) A is cnarged by a Magistrate of the second class with, and convicted by him of, theft of 
property from the person of B. A may be subsequently charged with, and tried for, robbery on the 
same facts. 

(gr) A, B, and O are charged by a Magistrate of the first class with, and convicted by him of, 
robbing D. A, B, and C may afterwards bo charged with, and tried for, dacoity on the same facts. 
(See Verankutti v. Chiyamu^ I. L. R. 7 Mad. 557.) 

The acquittal or conviction in order to amount to an effectual defence to the charge, must be by 
a Court of competent jurisdiction. See s. 203, supra, 

A Magistrate may dismiss a complaint if, after examining the complainant and considering the 
result of the investigation under s. 202, supra^ there is in his judgment no sufficient ground for 
proceeding (s. 203, suj^ra)^ or, in inquiries into cases triable by Courts of Session or High Court,, 
discharge an accused if, after taking evidence under s. 208, paras. 1 and 2, and examining the accused, 
he finds there are not sufficient grounds for committing him for trial. — S. 209. 

Where a conviction has been had on one or more of several charges, the withdrawal of the re- 
maining charges under s. 240 has the effect of an acquittal on such charges unless the conviction 
be set aside (s. 240). See Luchi Behara v. Nityanund Dass^ 19 W. R. Cr. 55. Under s. 247, if a 
summons has been issued on complaint, and upon the day appointed for the appearance of the ac- 
cused, or on any day subsequent thereto to which the hearing may be adjourned, the complainant 
does not appear, the Magistrate shall acquit the accused unless he thinks proper to adjourn the 
case ; and under s. 248, if a complainant at any time before a final order is passed in a summons- 
case satisfies the Magistrate that there are good grounds for withdrawing his complaint, the Magis- 
trate may permit him to withdraw the same, and shall thereupon acquit the accused. 

In trials before a jury where the jury is discharged undei* s. 305, and the Judge does not consi- 
der the accused should be re-tried, he may make an entry to that effect, and such entry operates as 
an acquittal. — S, 308, supra. 

Any public prosecutor appointed by the Governor-General in Council or the Local Government 
amy, with the consent of the Court in cases tried by jury before the return of the verdict, and in 
other cases before the judgment is pronounced, withdraw from the prosecution, and upon such 
withdrawal, (a) if it is made before a charge has been framed, the accused shall bo discharged, (6) 
if it is made after a charge has been framed or when under this Code no charge is required, he shall 
be acquitted. — S, 494, post. 

As to the effect of the Advocate-General withdrawing from the prosecution, see s. .333, supra, 
and 8. 146 of Act X of 1875, quote<i in the note to s. 194, supra. It is to be observed that s. 146 of 
Act X of 1875 has not, so far as it relates to informations by the Advocate-General, been repealed. — 
Sched, I (5), post. 

The composition of an offence under s. 345 has the effect of an acquittal. A discharge under 
s. 253 does not amount to an acquittal. A dismissal of a complaint after a charge has been framed 
amounts to an acquittal (In r» Jadubar Mookerjee, 5 C. L. R. 3^) ; but where a charge has been 
drawn up, the Maristrate ought to record an acquittal (s. 2^, supra). In the case of Emp, v. 
Ourdu, 1. L. B. 3 All, 129, where a Magistrate tried and acquitted a person accused of theft without 
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preparing? in writing a charge against him, it was held by Pearson, J., that the omission did not in- 
validate the order of acquittal and render the order equivalent merely to an order of discharge. 

To render a former acquittal or conviction a defence on a second trial, the offence must be the 
same . — Queen v, Dwarkanath Dutt^ 7 W. R. Or. 15 : Kaplan v. Smithy 7 B. L. R. Appx, 25 : (8. 0.) 
16 W. R. Cr. 3. See Sarwar v. Enip,^ Piinj. Rec., 1884, p. 52. 

Where a prisoner is released by the Court of Sessions on the ground that the proceedings had 
in his case were illegal and irregular, there is no bar to his being subsequently tried and convicted 
of the same ofitncQ*— Queen v. Waked AlU 13 W. R. Cr. 42. 

A Court before which a second trial is held has nothing to do with the evidence given in the 
former trial, except for the purpose of ascertaining whether tne offence in the two trials is the same. 
— Queen v. Dwarkanath Dutt^ 7 W. R. Cr. 15 : Queen v. Mu^samut Itwarya, 22 W. R. Cr. 14. 

A person who has been tried for the offence of assault under s. 352 of the Penal Code, and dis- 
chargea, cannot again on the same complaint be tried for causing hnvt,— Kaplan Smithy 7 B. L. R. 
Appx. 25 : (S. C.) IG W. R. Cr. 3 : see Queen v. Dwarkanath Dutt^ 7. W. R. Cr. Rul. 15. 

The distinction between an acquittal and a discharge shown in ss. 215 and 220 [s. 253 (para. 1) 
and s. 258] holds good in all warrant-cases tried summarily, the only difference being that, under the 
ordinary procedure, the charge must be prepared in writing, and under summary procedure must be 
made verbally. A discharge in summary trial no more bars the revival of a prosecution for the same 
offence than it does in a case conducted under the rules of ordinary procedure, — Smyth, p, 101. 

In the case of Verankutti v. Chiyamu, I. L. R. 7 Mad. 557, upon a charge of dacoity, the 
Magistrate having split up the charge, convicted the accused of rioting, using criminal force, and 
misappropriating the property of a deceased person. On appeal, the Sessions Court reversed the 
conviction, holding that the offence, if any, was dacoity. Thereupon a fresh complaint of dacoity 
was lodged, based upon the same facts before another Magistrate. It was held, having regard to 
cl. 4 and Illustration (g) to this section, that the judgment of the Sessions Court was a bar to 
further proceedings. 

In a subsequent case, however, where E, being charged with theft and mischief in respect of 
certain branches of a tree, was tried by a Subordinate Magistrate on the charge of mischief, and 
acquitted on the ground that, as against the complainant, E had title to the tree, on the application 
of the complainant the District Magistrate directed further inquiry to be made, and on a reference 
to the Court of Session, the Sessions Judge held that, as no injjuiry into the charge of theft had 
been had, the order was legal. The High Court hold that the District Magistrate had no power to 
pass the order, and that a trial on the charge of theft was barred by this section of the Code. — 
Emp, V. Erramreddi, I. L. R. 8 Mad. 296. 

There can be no acquittal unless the Court before which the accused is tried has jurisdiction, — 
jRami Jteddi V. Sheshu Beddi,!, L. R. 3 Mad. 48. Where an offence is tried without jurisdiction, 
the proceedings are void under s. 530, post, and the offender, if acquitted, is liable to be re-tried 
under this section. It is not necessary for the High Court to upset the acquittal before the re-trial 
can be had,— Emp v. Hussein Garbu, I. L. R. 8 Bom. 307. If the Court has jurisdiction, there 
can be no re- trial, unless the acquittal has been set aside by the High Court on appeal by the Local 
Government. — Emp, v. Omtac^i Burjorji, I. L. R. 10 Bom. 181. 


PART VII. 


OF APPEAL, REFERENCE AND REVISION. 


CHArTEll XXXI. 

Of Appeals. 

404 . No appeal shall lie from any judgment or order of a Criminal Court 
Unless otherwise pro- except as provided for by this Code or by any other law 
vlded, no appeal to lie. for the time being in force. 

See s. 537, infra, , ^ , 

Limitation , — Under the Limitation Act, XV of 1877, an appeal from a sentence of death by a 
Sessions Judge must be presented within seven days from the date of the sentence (bched. II, Art, 
150) ; from a judgment of acquittal, six months from the date of the judgment appealed a^inst 
(Schd. II, Art. 167). See Emp, v. Jyadullu, I. L. R. 2 Cal. 436. An appeal to any other Court 
than a High Court must be presented within thirty days from the date of the sentence or order 
appealed against (Sched. II, Art. 154) ; and, except in cases provided for by Arts. loO and 157, sixty 
days from the sentence or order appealed against. If the period of limitation prescribed for ai^ 
appeal expires on a day when the Court is closed, it may be presented on the day th^ the Court 
re-opens. And any appeal may be admitted after the period of limitation expires, when the appelmnt 
eatisffes the Court that he had sufficient cause for not presenting the appeal within period. 
Act XV 0/1877, s- 5, In computing the period of limitation prescribed for an appeal, the day from 
which such period is to be recKoned, the day on which the judgment complained of was pronounc^, 
and the time requisite for obtaining a coiw of the sentence or order appealed against are to be 
excluded,— i5., s, 12, See ^Aamwaw, Bun j, Rec,, 1888, p. 9, 
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— For the purposes of the Indian liimitation Act, apijeals and applioations to the 
Special Court shall be deemed to ^ respectively appeals and applications to a High Ooort under the 
C^e of Criminal Procedure. — Act XI of 1889, s» 71. 

The High Court cannot, in the exercise of its powers of extraordinary jurisdiction in criminal 
matters, interfere unless all other remedies provided by law have been previously exhausted. 
Thus, persons convicted by a Magistrate who have a right of appeal to the Sessions Court, cannot 
move the High Court under cl. 16 of the Charter without having first exercised that ri^t of 
appeal. A inslib and McDonell, JJ., Dhenonath Ohattack v. Rajcoomar Singh, I. L. R. 
8 Ual* 673. See also In re Poona Churn Pal, I. L. R. 7 Cal. 447. 

In the High Court under the Letters Patent where two Judges sitting on appeal differ, the 
opinion of the Senior Judge must prevail under s. 36 of the Letters Patent.— v. Kazim Tha- 
Icoor, 2 B. L. R. (F. B.) 25. 

The High Court has no power either by way of appeal or revision to interfere with a sentence 
passed by the Superintendent of Tributary Mehals when exercising jurisdiction over offences 
committed in Mohurbunj, a place not situated within the limits of British India. — Emp, v* 
Hurrohole, I. L. R. 9 Cal. 288 : or in thetributory Mehal of Kheonjur. — In re Bichitran/und Bass, 
I. L. R. 16 Cal. 667. See Emp* v. Keshuh Mahajan, I. L. R. 8 Cal. 985 : and Hursee Mahaputro v. 
JDimibhundu Patro, 1. L. R. 7 Cal. 523. 

Section 27 of the Letters Patent makes the High Court a “ Court of Appeal from the Criminal 
Courts of the Bengal Division of the Presidency oi Fort William and from all other Courts subject 
to its superintendence, ” and s. 28 makes it “a Court of Reference and Revision from the Criminal 
Courts subject to its Appellate jurisdiction,” and in the case just quoted, the High Court held the 
words “ Criminal Courts” to mean Courts established in and for British India. 

A petition of appeal in Madras may be presented by any person authorized by the appellant to 
present it. — In re Suhha Aitala, I, L. R. 1. Mad. 304 ; Weir, p. 3. See s. 419. 

In cases in which the law allows no appeal, the High Court as a Court of Revision will not, 
except on very exceptional grounds, exercise the powers of an Appellate Court ; but whore such 
exceptional grounds exist, as where the conviction is not in any degree supported by the evidence, 
the High Court will exercise its discretion under s. 439, infra, and reverse the conviction and 
sentence. — Emp, v. Sheikh Saheb Badrudin, I. L. R. 8 Bom. 197. 

In the case of Queen v. Chandra Jogi, 9 B. L. R. 6, it was held that a Judge of the High Court, 
sitting alone on the Appellate Side of the High Court, had power to hear and dispose of appeals in 
criminal cases. See the question discussed in the case of Abdul Sobhan, I. L. R. 8 Cal. 63, 
pp. 67—70. 

405 . Any person whose application under section 89, for the delivery of 

Appeal from order re- property or the proceeds of the sale thereof has been 
jeoting application for rejected by any Court, may appeal to the Court to 
restoration of attached -wThich appeals ordinarily lie from the sentences of the 

former Court. 

See In re Michell, 1. C. L. R. 339. 

Section 89, supra, deals with the restoration of attached property. 


406 . Any person required by a Magistrate other than the District Magis- 
Apxmal from order re- trate or a Presidency Magistrate to give security for 
quirinfif security for good behaviour under section 118, may appeal to the 
ffood behaviour, District Magistrate. 

No appeal lies from an order p^sed by a District Judge under s. 123, and, on reference by the 
Magistrate, confirmed bv the Sessions Judge, requiring a person to be detained in prison until he 
should provide security for his good behaviour. ~ Chand Khan v. Emp,, I. L. R. 9 Cal. 878. The 
order is not a conviction on a trial by a Sessions Judge (s. 410), nor a sentence of a Magistrate sub- 
ject to the confirmation of the Sessions J udge [s. 408 (a)]. 


407 . Any person convicted on a trial held by any Magistrate of the 
Appeal from eentenoe second or third class, or any person sentenced nnder 
of MaKistrate of the section 349 by a Sub-divisional Magistrate of the second 
second or third class. class, may appeal to the District Magistrate. 


The District Magistrate may direct that any appeal under this section, or 

any class of such appeals, shall be heard by any Magis- 
® trate of the first class subordinate to him and empower- 
ed by the Local Government to hear such ^peals, and 
thereupon such appeal or class of appeals shall be presented to such Subordinate 
Magistrate, or, if already presented to the District Magistrate, shall be transferred 
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to such Subordinate Magistrate. The District Magistrate may withdraw from 
such Magistrate any appeal or class of appeals so presented or transferred. 

If any Magistrate not being empowered in this behalf decides an appeal, his proceedings shall 
be void . — Section 630 (/), infra, 

Ma^trates of the first class in charge of divisions of districts in the Province of Sind were 
invested with powers to hear appeals from convictions by Magistrates of the second and third classes 
(s. 266) in their respective divisions, subject to such exceptions as might be made and notified in 
particular cases . — Bombay Gazette^ 1873, p. 265. 


Section 349 is as follows “ Whenever a Magistrate of the second or third class, having jurisdic- 
tion, is of opinion, after hearing the evidence for the prosecution and the accused, that the accused 
is guilty, and that he ought to receive a punishment different in kind from, or more severe than, 
that which such Magistrate is empowered to inflict, or that he ought to be required to execute a 
bond under s. 106, he may record the opinion and submit his proceedings, and forward the accused, 
to the District Magistrate or Sub-divisional Magistrate to whom he is subordinate.” 

The Magistrate to whom the proceedings are submitted may, if he thinks fit, examine the 
parties and re-call and examine any witness who has already given evidence in the case, and may 
call for and take any further evidence ; and shall pass such judgment, sentence or order in the case 
as he thinks fit, and as is according to law : Provided that he shall not inflict a punishment more 
severe than he is empowered to inflict under ss. 32 and 33. 

A person against whom an order awarding compensation has been passed under s. 22 of the 
Cattle Trespass Act (I of 1871) is not a “ person convicted on a trial, ” and no appeal therefore lies 
under this section. — Emp, v. Raya Ldkhma. I. L. R. 10 Bom. 230 : Ehiku v. Deno Nath Deb^ I. L. R. 
15 Cal. 712. 

No appeal lies to a District Magistrate from the decision of an Assistant Magistrate with second 
class powers and two or more Honorary Magistrates in a case tried summarily, for any Bench of 
two or more Honorary Magistrates sitting with a salaried Magistrate exercising not less than 
second class powers is vested with first class powers . — Oovemment Order ^ para, 1, Calcutta Gazette^ 
1873, p. 17, and Government Orders^ dated Zlst March 882. See In re Havaldar Roy, I. L. R. 9 Cal. 
96 : (S. C.) 11 O. L. R. 423, and s. 273, ante. 

An appeal lies under this section from a conviction by a Bench of Magistrates invested with 
second or third class powers. — Emp, v. Narayanasami^ I. L. R. 9 Mad. 36. See s. 414, post. 


408 . Any person convicted on a trial held by an Assistant Sessions 

A A. Judffe, a District Magistrate or other Magistrate of the 

Appeal from sentence n ^ a j 

of Assistant Sessions hrst class, or any person sentenced under section by 
Judfire or Magistrate of a Magistrate of the first class, may appeal to the Court 

the first class. Session : 

Provided as follows : — 

(a) when in any case an Assistant Sessions Judge or a District Magistrate 
passes any sentence which is subject to the confirmation of the Court of Session, 
every appeal in such case shall lie to the High Court, but shall not be presented 
until the case has been disposed of by the Court of Session. 

(b) any European British subject so convicted may at his option appeal 
either to the High Court or the Court of Session. 


“ District Magistrate ” includes a District Magistrate invested with powers under s. 30, ante , — 
Per Field, J., Rongai v. Emp„ 1, L. R. 9 Cal. 513, p. 516 : (S. C.) 12 C. L. R. 600. 

In the case of Emp, v. Nadua, I. L. R. 2 All. 53, Stuart, 0. J., however, doubted whether, 
where a person had been convicted by a Deputy Commissioner invested with powers under s. 36 of 
Act X of 1872, and sentenced to a term of imprisonment requiring under that section to be confirm- 
ed by the Sessions Judge to whom such Deputy Commissioner was subordinate, and such sentence 
had been confirmed accordingly, an appeal lay to the High Court against such conviction and 
sentence. See Rongai v. Emp,, I. L, R. 6 Cal. 513 : (S. C.) 12 C. L. R. 500. 

No appeal lies to a District Magistrate from the decision of an Assistant Magistrate with second 
olass powers and two or more Honorary Magistrates in a case trie^i^ummarily, for any Bench of two 
or more Honorary Magistrates sitting with a salaried Magistrate exercising not less than second 
class powers is vested with first class powers . — Government Order, para. 1, Calcutta Gazette, 187^ 
p. 17, and Government Orders, dated 3ls^ March 1882. See In re Havaldar Boy, 1. L. R. 9 Cal. 96 : 
(S. 0.) 11 C. L. R. 423, and s. 273, ante. 

An appeal lies under this section from a conviction by a Bench of Mamstrates invested with 
second or third class powers. — Emp, v. Narayanasami, I. L. R. 9 Mad. 36. See s. 414, post. 

An order under s. 123, ante, requiring a person to give security for good behaviour and directing 
him to be detained until such security has been given is not a conviction, and no appeal lies. — 
Chand Khan v. Emp,, I. L. R. 9 Cal. 878. 

European British Subjects , — The right of direct i^peal under this section is given to European 
British suWeets only. In re Solomon, I. L. R. 14 Bom. 160. Accordingly a person not being a 
European British subject who is tried by a District Magistrate ointly with a European British 
subjei^ cannot claim under s. 462, post, the right of appeal to the High Court. — Ibid, 

Sonthal Pergunnahs .—See Reg. V of 1893, 4 (III). 
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409. An appeal to the Court of Session or Sessions Judge shall be 
Appeals to Court of heard by the Sessions Judge or by an Additional or 
Session how heard. Joint Sessions Judge. 

410* Any person convicted on a trial held by a Sessions Judge, or an 
Appeal from sentence Additional or a Joint Sessions Judge, may appeal to 
of Court of Session. the High Coui*t. 

Section 413, post^ provides that “ notwithstanding anything hereinbefore contained there shall be 
no appeal by a convicted person in cases in which a Court of Session or the District J udge or other 
Magistrate of the first class passes a sentence of imprisonment not exceeding one month^only, or of 
fine not exceeding fifty rupees only, or of whipping only.*’ 

The aggregate of the sentences passed under s. 35 in a case of! simultaneous conviction for 
several offences must be considered a single sentence for the purpose of confirmation or appeal.— 
Beg, V. Bama Bhivgowda^ I. L. B. 1 Bom. 223. See also In re Oolam *Aba8, 12 Bom. . 147 : Emp, 
v. Haradhan Tamuli^ 3 C. L. R. 511. 

Where an Assistant Magistrate decided a case without examining the witnesses for the defence 
named by the prisoners, the Sessions Judge on appeal ordered the evidence of those witnesses tofbe 
token by the Assistant Magistrate, and on the depositions being returned to him, proceeded to deal 
with the case, and confirmed the judgment and sentence passed by the Assistant ?Magistrate. It 
was held, that the judgment of the Sessions Judge (though in form confirming the Assistant Magis- 
trate’s ju^ment and sentence) was in substance an original judgment, and that an appeal lay from 
it to the Iligh Court upon the merits. — Queen v. Mohesh Chunder Chuttopadhia^ 2 W. R. Or. 13. See 
Quern V. Poomo Chunder Dosst 8 W. R. Or. 59. 


411. Any person convicted on a trial held by a Presidency Magistrate 

Appeal ftrom sentence ^^7 appeal to the Hight Court if the Magistrate has sen- 
of Presidency Magis- tenced him to imprisonment for a term exceeding six 

months or to fine exceeding two hundred rupees. 


The words * to imprisonment for a term exceeding six months or to fine exceeding Rs. 200,’ are 
confined in their meaning to substantive sentences, and cannot be extended to include an award of 
imprisonment in default of payment of fine, the operation of which .is contingent on the fine not 
being paid. — In re Jotharam Davay^ I. L. R. 2 Mad. 30. 

Unless there is a substantive sentence of imprisonment exceeding six months or of fine exceeding 
Rs. 2(X) there is no appeal from a sentence of a Presidency Magistrate under this section. There is 
accordingly no appeal from a sentence of six months’ imprisonment and a fine of Rs. 200 or in default 
a further period of three months’ imprisonment. — Schein v, Emp,, I. L. R. 16 Oal. 799. See Bam 
Chunder Shaw v. Emp,, I. L, R. 6 Cal. 575. 


412. Notwithstanding anything hereinbefore contained where an accus- 
No appeal In certain person has pleaded guilty and has been convicted by 

oases when accused a Court of Session or a Presidency Magistrate on such 
pleads firuilty. plea, there shall be no appeal except as to the extent or 

legality of the sentence. 

In the case of Emp, v. Jafar M, Talahy I. L. R. 5 Bora. 85, it was held, that where a person had 
on his own plea, been convicted on a trial by a Presidency Magistote, an appeal to the High 
Court, on the ground that the conviction was illegal, and therefore also the sentence, did not lie 
according to the provisions of s. 167 of Act IV of 1877, albeit that the Magistrate had sentenced the 
person to imprisonment for a term exceeding six months or to a tine exceeding 200 rupees. 

413. Notwithstanding anything hereinbefore contained, there shall be no 

_ 1 4 appeal by a convicted person in cases in which a Court 

oases. *^****^^ ^ of Session or the District Magistrate or other Magistrate 

of the first class passes a sentence of imprisonment not 
exceeding one month only, or of fine not exceeding fifty rupees only, or of whip- 
ping only. 

Explanation. — There is no appeal from a sentence of imprisonment passed 
by such Court or Magistrate in default of payment of fine when no substantive 
sentence of imprisonment has been passed. 

Upper Burma .—In CFpper Burma, except the Shan States, Reg. V. of 1892, Sched. (XI) pro- 
vides that, notwithstanding anjdhii^ in the schedule to that Regulation, or in this Code, an appeal 
shaU not lie in any case in which a District Magistrate or Court of Session passes a sentence for a 
term not exceeding six months or of fine not exceeding 500 rupees, or of whipping, or of all or any 
of those punishments combined. 
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Where several persons are tried together, and some of them are sentenced to undergo rigorous 
Imprisonment for a month, and others for a greater period, a Sessions Judge has no power to deal 
In appeal with the cases of those sentenced to the less imprisonment. The test as to wnether a case 
n H maximum sentence passed in it. — Rag. v. Kalubhai Meghabhai, 7 Bom. H. 

U. K. Ur. So. Where a person is charged with two separate offences in one trial, the amount of the 
Whole punishment must be regarded as one sentence for the purpose of determining whether an 

appeal li^.— v. Haradhan Tamuli, 3 O. L, R. 511. See Beg, v. Ranvx Bhivgowda, I. L. R, 
1 Bom. 223. 

European British Subjects. — See ss. 408 and 416. 

Sonthal Pergunnahs. — See Reg. V of 1893, s. 4, (III). 

414. Notwithstanding anything hereinbefore contained, there shall be no 
No appeal from cer- appeal by a convicted person in cases tried summarily 

tain summary oonvlo- in which a Magistrate empowered to act under section 

260 passes a sentence of imprisonment not exceeding 
three months only, or of fine not exceeding two hundred rupees only, or of 
whipping only. 

Upper Burma .—In Upper Burma, except the Shan States, Reg. V. of 1892, Sched. (XI) pro- 
vides that, notwithstanding anything in the schedule to that Regulation, or in this Code, an appeal 
shall not lie in any case in which a District Magistrate or Court of Session passes a sentence for a 
term not ex(;eeding six months or of line not exceeding 500 rupees, or of whipping, or of all or any of 
those punishments combined. 

Section 2G0 applies only to District Magistrates, Magistrates of the first class, or a Bench 
having the powers of a Magistrate of the first class. Accordingly, an appeal lies, under s. 407, supra^ 
against a conviction by a Bench of Magistrates invested with second or third class powers — Emp, 
V. Narayanasami^ I. L. R. 9 Mad. 36. 

A Bench consisting of two or more Honorary Magistrates and a Stipendiary Magistwite with 
not less than second class powers is vested with first class powers. See In re Havaldar Roy. I. L. R. 
9 Cal. 96 ; (S.C.) 11 C. L. R. 423. 

European British Subjects. — See ss. 408 and 416. 

415. An appeal may be brought against any sentence referred to in sec- 

tion 413 or section 414 by which any two or more of 
sections 418 punishments therein mentioned are combined, but no 

sentence which would not otherwise be liable to appeal 
shall be appealable merely on the ground that the person convicted is ordered to 
find security to keep the peace. 

Explanation. — A sentence of imprisonment in default of payment of fine 
is not a sentence by which two or more punishments are combined within the 
meaning of this section. 


Saving of sentences 
on European British 
subjects. 


416. Nothing in sections 413 and 414 applies to 
appeals from sentences passed under Chapter XXXIII 
on European British subjects. 


417. The Local Government may direct the Public Prosecutor to present 
Appeal on behalf of ajipeal to the High Court from an original or ajipel- 
Govemment In case of late order of acquittal passed by any Court other than 
acquittal. a High Court. 

For definition of ‘ Public Prosecutor,’ see s. 4 (m), ante. Section 492 deals with the appoint- 
ment of Public Prosecutor. 

There is no appeal given by this section from an interlocutory order, e.g.. an order by a Sessions 
Judge refusing to add new charges. See Emp. v. Vajiram^ I. L. R. 16 Bom. 414. 

An appeal by the Local Government from a judgment of acquittal must be presented within 
six months from the date of the judgment appealed Limitation Act. XV o/1877, Sched. //, 

Art, 157. As to limitation, see further notes to s. 404, ante, and Beg, v. Jyadulla. I. L. R. 2 Cal. 
(F. B.) 436. 

The withdrawal of a complaint operates as an acquittal, and the High Court has no authority 
to entertain the matter at all, except upon an application duly made with the sanction of the Gov- 
ernment.— Lwc/ii Behara v. Nityanund Doss. 19 W. R. Cr, 55. 

The words * appellate judgment of acquittal ’ were held under Act X of 1872 to include all 
judgments of an Appellate Court by which a conviction is set aside.— Oovernmeivt of Bengal v. Qokool 
Chunder Chowdhry. 24 W. R. Or. 41. * 

H, C CR P 
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A judgment passed by a Court of Session following the verdict of a jui^ acquitting the prisoner 
was held, under s. 272 of Act X of 1872, to be a jud^ont of acquittal within the meaning of that 
section, although the Judge disagreed with the verdict. — Emp. v. Judoonath Gangooly,!, L. R. 
2 Cal. 273. In.that case the jury, on a charge of murder, had found the accused not guilty of the 
charge, but convicted him of culpable homicide not amounting to murder. The Local Government 
direSed an appeal, which was allowed. 

The High Court has power under s. 427, infra, on an appeal under this section, to order the 
accused to be arrested pending the appeal. — Reg, v. Qohin Tewari, I. L. R. 1 Cal. 281. 

No appeal, it has been held, at the instance of the Local Government lies from an order of 
acquittal in a case which has been tried by a jury, when the questions involved are purely questions 
of fact ; for such an appeal to lie it must be supported upon a ground which is covered by s. 418. — 
Government of Bengal v. Purmeshur MuUick, I. L. R. 10 Cal. 10^. 

In the case of Emp, v. Ala Bnkhsh, 1. L. R. 6 All. 484, it was said that while it was not an 
inflexible rule that where either Government on the one side, or an accused on the other, has a 
right of appeal, and does not exercise it, the powoi’s of the High Court under s. 439, post, cannot be 
exorcised, yet in such cases these powers should be sparingly used, save in very exceptional circum- 
stances, and not at all in reference to questions of fact. See Emp, v. LaJji, Punj. Rec., 1883, p. 41. 
It is, however, the general rule of the (3alcutta High Court not to interfere in revision, under s. 439', 
with an acquittal. — In re Municipal Committee of Dacca v. Hingnoo Ray, I. L. R. 8 Cal. 895. 

Whera the Government appeals and asks for a conviction, it is for them to begin and to satisfy 
the Court that there is a case calling upon the prisoner for an answer. — Reg. v. Ram Churn Qhose, 
20 W. R. Or. 33. 

As to when the High Court will interfere on an appeal by the L^c*al Government, see Emp, v. 
Gnyadin, I. L. R. 4 All. 148: A'mp. v. Uttam, Punj. Rec., 1885, p. 06, and Emj). v. Gobardhan, I. L. R, 
9 All. 528. 

In Emp, V. Bhihhuti Bhusan Bhit, I. L. R. 17 Cal. 485, it was said that the Government have the 
same right of appealing against an acquittal as a person convict€)d has of appealing against a con- 
viction and sentence, and there is no distinction between the mode of proeeuui-e and the principles 
upon which both classes of appeals are to be decided. 

Where, on the appeal of the Government, an order of acquittal is sot aside and sentence passed, 
that sentence will commence to run from the date of the committal of the accused to jail, and not 
from the date of the arrest or of the sentence on api>eal. — Emp. v. Mahaddi, 6 C. L. R, 349. 

The only course to be pursued, where it is sought to set aside an ortler of discliarge made by a 
Presidency Magistrate, it was held under s. 168 of Act IV of 1877, is that laid down in that section, 
and as by that section there was no appeal allowed to a complainant who is a private individual, it is 
not open to him, by invoking the aid of the High Court under s. 15 of the Charter, to obtain under 
the Court’s extraordinary powers that which he might obtain had ho a right of appeal.—//? re Poona 
Chum Pal, I. L. R. 7 Cal. 447. Sec Dhenonath Ghattack v. Rajeoomar Singh, I. L. R. 3 Cal. 573. 

When Government desires to consider the propriety of making an appeal under s. 272 (417) of 
the Criminal Procedure Code, it is ordinarily sufficient that the Public Prosecutor or other officer 
appointed by Government should have an opportunity of taking copies of the record. But in ex- 
ceptional cases in which Government may consider it essential to see any original documents, such 
documents may bo given into the possession of the officer appointcnl by Government to receive them, 
under such precautions for securing their integrity and safe return as to the Goui*t may soem neces- 
sary.— Roniha^/ Gazette, 1879, pp. 471, 473. 

The Punjab Government has issued the following Circular No. 37*1142, dated 16th December 
1884 ^ 

The Lieutenant - Governor will not exercise the right of appeal under s, 417 of the Criminal 
Procedure Code at all in unimportant cases. In cases that are important, it must be most sparingly 
exercised, and only when (1) there is a very high probability that the appeal will result in a con- 
viction ; (2) there are special circumstances in the case which call for the right. These are — 

(a) a gross miscarriage of justice resulting in the acquittal, or 

(b) the production of fresh and credible evidence after the acquittal, or^ 

(c) other reasons rendering an appeal necessary in the interests of justice and of the public. — 
Punj, Rec,, 1884, Government Orders, p, 77. 

In capital cases where the Local Government appeals under this section it is, generally speaking, 
undesirable that the prisoner’s fate should discussed while he remains at large, and the Govern- 
ment should in that case apply for the arrest of the accused under s. 427, post, — Emp, v. Gobardhan, 
I. L. R. 9 All. 528, per Edge, C. J. 

Sonthal Pergunnahs. — See l^g. V of 1893 s. 4 (I.) 

418 . An appeal may lie on a matter of fact as well as a matter of law 
Appeal on what mat- except where the trial was by jury, in which case the 
ters admissible. appeal shall lie on a matter of law only. 

Explanation. — The alleged severity of a sentence shall for the purposes 
of this section be deemed to be a matter of law. 

Act X of 1872, 8. 271, para. 2, as amended by Act XI of 1874, para. 22. Compare Act X of 1877, 

8. 541. 

In dealing with a case submitted under s. Wl supra, i.e,, where the Sessions Judge disagrees with 
the verdict of a jury, the High Court may exercise aiw of the powers which it mav exercise on an 
ap{^l : it may acquit or convict the accused of any offence of which tho jury could have convicted 
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him upon the charge framed and placed before it and, if it convicts him, may pass such sentence as 
might have been passed by the Sessions Court, and that power is not in any way cut down by ss. 418 
and 423. — Emp. v. McCarthy^ I. L. R. 9 All. 420. Under s. 307 the High Court has power to interfere 
with the verdict of a jury where the verdict is perverse or obtuse and the ends of justice require that 
it, should be set aside. Its powers are not thereby limited to interference in trials by jury in questions 
of law only as under s. 418.— 

In a case where the accused in a trial by a jury was convicted of an offence triable by assessors, 
Maclean, J., expressed an opinion that an accuse<l person who would have been entitled to an ap- 
peal on the facts of the case, bad he been tried with the aid of assessors, was not debarred from that 
right merely by the fact that the trial, which was by jury when it ou^ht to have been with the aid 
of assessors, was not invalid. — Emp, v. Mohim Chunder Rai^ I. L. R. 3 Cal. 7(>5. 

The opinion expressed by Maclean, J., seems to bean expansion of the section which gives 
an appeal on matters of law only, where the trial loas by jury. Section 530 provides that if an 
offence triable with the aid of assessors is tried by a jury, the trial shall not, on that ground only, 
be invalid, and if an offence triable by a jury is tried with the aid of assessors, the trial shall 
not, on that ground only, be invalid, unless the objection is taken before the Court records its 
finding. 

In the case of Bhootnath Dey, 4 C. L. R. 405, in a trial by jury before a Court of Sessions 
upon charges, some of which were triable by a jury and some with the aid of assessors, the jury 
by a majority of four to one returned a verdict of “ not guilty ” on all the charges. The Judge 
disagreed with the jury, and directed that the accused should be kept in custody, i)ending a refer- 
ence to the High Court. Subsequently the Judge called upon the pleatlcrs of the accused to 
show cause vvhy the accused should not be punished, the trial being treated as having been held 
with the aid of assessors. No cause having been showm, the Judge recorded his judgment, treating 
the trial as a trial with the aid of assessors, and concurring with the juror constituting the mino- 
rity, ho sentenced them to various periods of imprisonment. It w^as held, that the Judge was not 
competent to treat the trial as a trial with the aid of assessors and to act as he had done. 

Chapter XXIII, su 2 yra, provides as to what offences shall be tried by jury and whaet offences 
with the aid of assessors. Where a Judge, disagreeing with the vcidict of a jury, submits the 
case to the High Court, that Court is empowered to exercise any of the pow ers which it may exer- 
cise on an appeal, and may therefore consider the facts. So, under s. 376, the High Coui't may go 
into the facts upon a case of sentence of death submitted under s. 374 for confirmation. — Rag, v. 
Joiffir Alif 19 W. R. Or. 57 : Queen v. Koonyo Leth, 11 B. L. R. 19. See notes to s. 376, supra. 

The High Court on a point of law, as to the admissibility of rejected evidence reserved under 
cl. 25 of the Letters Patent, 1865, and s. 101 of Act X of 1875, had powTr, it was held, to review 
the whole case, and determine whether the admission of the rejected eviclence would have affect- 
ed the result of the trial, and a conviction should not bo reversed unless the admission of the re- 
jected evidence ought to have vaided the result of the trial . — Iiuperatrix v. Pitamher Jina, I. L. 
K. 2 Bom. 61. See also Queen v. Hurribole Chunder (ihose, I, L. R. 1 Cal. 207 : Reg v, Navroti, 

9 Bom. H. C. R. 355. 

In Gogun Chunder Ohose v. Emp.^ I. L. R. 6 Cal. 247 : (S. C.) 7 C. L. R. 74, where it was held 
that evidence had been improperly admitted in a trial by a jury, the High Court proceeded to 
consider the evidence in the case and ultimately arriv’^ed at the conclusion, that, independently of 
the evidence so improperly admitted, there was not sufficient evidence of guilt. 

Where a Court has omitted to consider, or has given an erroneous or improper reason for dis- 
believing or setting aside as of no value relevant evidence upon the essential question in a case, 
tlie omission or error is a matter of law . — Hurrojtershad Roy Chowdhry v. Umatara Dahi^ 8 C. L. R. 
449 ; (S. C.) I. L. R. 7 Cal. 263. That was a civil case, but the ratio decidendi applies equally in 
criminal cases. 

In a case tried by jury, unless the parties who appeal point out in what respect the law has 
been contravened, the appeal should be rejected . — Queen v. Qopal BhereswallUy 1 \V. R. Cr. 21. 

This section applies also to appeals by the Local Government against acquittal .— of 
Bengal v. Purmesfmr Mullick, I. L. R. 10 Cal. 1029. And in a recent case it was said there is no 
distinction between the mode of procedure and the principles upon which appeals by the Govern- 
ment and appeals by accused persons are to be decided. — Emp, v. Bhibuti Bhusan BfiUt I. L. R. 
17 Cal. 485. White, J. , however, in dealing with the duty of a Court trying a criminal appeal, said : 
“ The sound rule to apply in trying a criminal appeal where questions of disputed fact are in issue, 
is to consider whether the conviction is right, and in this respect a criminal appeal differs from 
a civil one. There the Court must be convinced, before reversing a finding of fact by a lower 
Court, that the finding is wrong .” — Protab Chunder Mookerjee v. Emp,, 11 C. L. R. 25. But see 
Emp» V. Sajiwan Lai, I. L. R. 5 All. 386, per Oldfield, J ; and Eni2^, v. Bhibuti Bhusan Bhit, I. L.R. 
17 Cal. 485. 


419 * Every appeal shall be made in the form of a petition in writing 

presented by the appellant or his pleader, and every 
Fetltlon or appeal. ^ a Tj 

such petition shall (unless the Court to whicli it is pre- 
sented otherwise directs) be accompanied by a copy of the judgment or order 
appealed against, and, in cases tried by a jury, a copy of the heads of the charge 
recorded under section 3G7. 


The procedure where the appellant is in jail is provided for by the next section. 
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In exercise of the power conferred by s. 35 of the Court-Fees Act (VII of 1870), the Governor- 
General in Council has been pleased to remit the fees leviable on copies of judgments or orders 
passed by a Criminal Court, and of a Judge’s charge to the jury furnished to any person affected 
by such judgment or order, provided that such person is in jail, or the Court for some special reason 
sees fit to grant such copy free of expense * — Notijtcationy Government of No, 996 o/Qth June^ 

1873 ; WilJcins, p. 107* 

A petition of appeal, it was held in Madras, in a criminal case may be presented by any 
person authorized by the appellant to present it, whether an authorized pleader or not . — In re 
Subha AitalOy I. L. R. 1 Mad. 304 ; Weir^ p. 3. See Emp, v. Shivram Oundo, I. L. R. 6 Bom. 14r. 

In the Punjab, no petition of appeal or revision may be admitted by a Criminal Court, unless 
it is either submitted through the district or jail authorities or presented by the convicted person 
himself, or by some person authorized by power of-attomey to present it on behalf of the con- 
victed person , — Punjab Gazette^ 1874, p. 146 ; Smyth^ p, 104. 

In a case tried by a jury, unless the parties who appeal point out in what respect the law has 
been contravened, the appeal should be rejected . — Queen v. Gojial Bhereewalla, 1 W. R. Cr. 21. 

In transmitting to the High Court copies of proceedings on appeals. Sessions Judges and 
Magistrates were directed by the Madras High Court to see that the proceedings were accom- 
panied by copies of the judgment or order appealed against — Mad, H, C, Pro., V^th April, 1875 ; 
Weir^ p. 3. 

An English translation of the whole of the evidence given at the time should also be trans- 
mitted.— ifad. H, C, Pro,, Qih and 13th August 1862 ; Weir, p. 33. 

Prisoners applying for copies required for the purposes of appeal should invariably be fur- 
nished with a copy of the judgment or order appealed against, and not merely with a copy of the 
sentence. — Mad, H, C, Pro,, 21.v< December 1874 ; Weir, p. 9. 

Limitation , — See note to s. 404, supra, and Emp, v. Lingya, I. L. R. 9 Mad. 259. 


420 . If the appellant is in jail, he may present his petition of appeal 

and the copies accompanying the same to the officer in 
charge of the jail, who shall thereupon forward such 
j>etition and copies to the proper Appellate Court. 

The officer in charge of the jail should give prisoners every facility to enable them to prepare 
their petitions of appeal . — Nitto Gopal Palit, Petitioner, 13 W. R. Cr. 69. 

Where an appeal preferred under this section has been admitted by the Appellate Court and 
notice has been properly given under s. 422 and the record of the case has been sent for and 
perused under s. 423, the Appellate Court is competent under the last-named section to dispose of 
the appeal though the appellant is not present (as when he is in jail) and is not represented by a 
^deader. The only lirnitation placed by s. 423, on the powers of the Appellate Court before dis- 
posing of the appeal is that it must peruse the record, and if, the appellant is present or is re- 
presented by a pleader the appellant in person must be heard or the pleader must be heard. — Emp, 
V. Pophi, I. L. R 13 All. 171. F. B., Mahmud, J., dissenting. 

In computing the period of limitation prescribed for an appeal from a sentence of a Criminal 
Court, by Art. 154, Sched. II, of the Lirnitation Act, XV of 1877, the time taken in forwarding an 
application by a prisoner for a copy of the judgment, and in transmitting the same from the 
Court to the jail, must be excluded. In the case of appeals by prisoners in jail presentation of the 
petition of appeal to the officer in charge of the jail is, for the purpose of the Limitation Act, equi- 
valeflt to presentation to the Couid;. — Emp, \, Lingya, I. L. K. 9 Mad. 259 : Muhammad, Puni. 
Rec., 1890, p. 90. 

Petitions of Appeal to he sent direct to High Gourt , — Petitions of appeal against the sentences 
or orders of Sessions Judges, presented to officers in charge of jails, shall be forwarded by such 
officers direct to the Registrar of the High Court of Judicature, intimation of the fact being at 
once given in each instance, and in the following form, to the Judge whose sentence or order is 
appealed against : — 

To 

The Sessions Judge op 


The undersigned begs to report, for the infoimiation of the Ses.sions Judge, that an appeal by 

the prisoner against the .Judgtvs sentence or order, 

dated and noted at foot, has this day been presented 

to the officer in charge of the jail, and has been 

forwarded to the High Court, as required by s, 277 of the Code of Criminal Procedure. — Cal, H, 
C, C, O,, No, 9 of 1th August, 1867 ; Wilkins, p. 121. 

As to rec^ds of appealed cases to be forwarded, see Cal, H, C, C, 0,, No, 5 of 2Sth May, 1868 ; 
Wilkins, p. 322. 


The following rules are in force in the Punjab : — 

Every petition of appeal should be accompanied by a copy of the judgment or order appealed 
against ; and, if the person appealing is in jail, the copy should be furnished free of expense. 

Along with the petition of appeal and copy of the judgment, the Deputy Commissioner should 
forward to the Appellate Court the file of the case, so that the appeal may be disposed of with as 
little delay as possible. 
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When the appenl lies to the Chief Court, the Deputy Commissioner should forward the file in 
his office through the Commissioner, so that the files for the Sessions Court and of the committing 
Magistrate may be transmitted together to the Chief Court. 

If the appeal is preferred by a person convicted on a trial held by a Deputy Commissioner 
invested with powers under s. 36, the petition of appeal accompanied by the necessary copy and 
the record of the case may be forwarded direct to the Chief Court, if the sentence is appealable 
to that Court. 

In both cases the file should be sent with an English docket.— p. 103. 

Procedure by Officer of the Jail and Sessions Judge on Appeal being made to the High Oourt,-^ 
Every officer in charge of a jail, on receiving, under s. *277 (4*20) of the Code of Criminal Proce- 
dure, a petition of appeal to the Hiffh Court against a sentence or or<ler of a Sess ons Jinlge, shall 
at once intimate the fact to such Sessions Judge, and at the same time inform him whether the 
petition of appeal is accompanied by a copy in English of the Sessions Judge’s judgment or charge 
to the juty. If the petition ot appeal be not accompanied by such copy, the Sessions Judge shall 
at once forward to the High Court a certified copy of the judgment recorded in the case; and, if 
subsequently the case is caller! for by the High Court, no second copy need be made to accompany 
the fair copy of the Sessions Judge’s proceedings. — Bombay Oazelte^ 1879, pp. 471, 475. 

Petitions of appeal emanating from prisoners in jail should be countersigned by the Superim 
tendent of the Jail.— JIad. H, Pro,, ^th August, 1^4 ; Weir, p. 2. 

421. On receiving the petition and copy under section 419 or section 

420, the Appellate Court shall peruse the same, and, if 
rejection of considers that there is no sufficient ground for inter- 
fering, it may reject the ap])eal summarily ; Provided 
that no appeal presented under section 419 shall be dismissed unless the appel- 
lant or his pleader has had a reasonable opportunity of being heard in support 
of the same* 

Before rejecting an appeal under this section, the Court may call for the 
record of the case, but shall not be bound to do so. 

A petition for appeal presented for admission may be withdrawn, —/w re Chunder Nath Deb, 5 
C. L. K. 372. See In re Dioarka Manjee, 6 C. L. R. 427. 

Reasonable Opportunity. — A general notice posted in a Sessions Court-house that appeals would 
be heard for admission only on the first Court-day after the presentation of the appeal was held not 
to give a reasonable opportunity.— iMra/!an V. Queen, 1. L. R. 5 Mad. 11. The fact that the pleader 
of the accused is present in Court when an order is made admitting an appeal, does not relieve the 
Court from the necessity of giving notice to the appellant of the day fixed for the hearing of the 
appeal. — In re Gopal Chunder Mundle, 10 C. L. R. 57. 

The sound rule, it was said by White, J., in trying a criminal appeal where questions of fact 
are in issue, is to consider whether the conviction is right, and in this respect a criminal appeal 
differs from a civil one. In the latter case, the Court must be convinced, before rewersing a find- 
ing of fact by a lower Court, that the finding is wrong. — Protab Chunder Mukerjee v. Emp., 11 
C. L. R. 25. See, contra, Emp. v. Sajiwan Lai, I, L. R, 5 All. 386, per Oldfield, J. ; and Ernp, v. 
Bhibhuti Bhusan Bhit, I. L. L. 17 Cal 485. 

The following rule is in force in Bombay : — 

In order to carry out the provisions of s. 278 (421) of the Code of Criminal Procedure, which 
requires that an appellant shall have an opportunity of being heard before his petition of appeal is 
rejected, there shall bo posted up in the Appellate Court, in a place accessible to the public, notice 
of the day appointed for considering the petition of appeal. — Bombay Gazette, 1879, pp. 471, 475. 

For rules as to the time within which appeals are to be heard in the Chief Court of the Punjab, 
see Punjab Gazette, 1877, Part III, p. 579. 

An order under s. 278 of Act X of 1872 by the Appellate Court, rejecting an appeal on perusal 
of the petitioner’s appeal and the copy of the judgment or order appealed against, and without 
calling for the record and proceedings of the case, was held to be a final order within the scope of 
s. 285^3.430, infra), and not subject to revision, — Emp. v. Mahomed Yashin, I. L. R. 4 Bom. 101. See 
notes to s. 430, infra. 

•The judgment of an Appellate Court rejecting an appeal under this section should show clearly 
that the judgment appealed against has been perused and the appellant allowed an opportunity 
of being heard.— Jfarf. H. C. Pro., \lth December, 1874 ; Weir, p. 18. 

An appellant in a criminal case has a right to appear and be heard by a mukhtear. — Emp. v. 
Shivram Gundo, I. L. R. 6 Bom. 14 : see Beg. v. Bechar Pitambar, Bom. Cr. Rul. 22nd February, 
1870 ; Emp. v. Samaldas Bechar Lai, ib. 13th January 1881 (unreported) : In re Subba Aitala, I* L. 
R. 1 Mad. 304. 

422. If the Appellate Court does not reject the appeal summarily, it shall 

cause notice to be given to the appellant or his pleader 
and to such officer as the Local Government may 
appoint in this behalf, of the time and place at which such aj^peal will be heard. 
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and shall, on the a[>plication of such officer, furnish him with a copy of the 
grounds of appeal ; 

and, in cases of appeals under section 417, the Appellate Court shall cause 
a like notice to be given to the accused. 

The fact that the pleader of the accused is present in Court when an order is made admitting" 
an appeal, does not relieve the Court from the necessity of giving notice to the appellant of the 
day fixed for hearin:;. — In re Oopal ChunOer Mundle^ 10 C. L. K. 57. 

The following rulos are in force in Bombay : — 

With reference to No. 49 of the Kules relating to the remuneration and duties of law officers 
printed at pp. 743 to 751 of the Government Gazette for 1878, Part I, the High Court considers that, 
when, on the dav fixed for hearing a criminal appeal, the appellant is represented by counsel, the 
Sessions Judge snould adjourn the hearing of the appeal if he considers that suliicient notice has 
not been given to the Government Pleader to enable him to prepare himself in the case. Intimation 
that this will bo the practice of the Court should bo given to the pleaders. - Bombay Gazeitey 1th 
Mayy 1881. 

Notice of the day appointed for hearing appeals in criminal cases should bo posted up in tho 
Courts {Bombay H. C. Clr. G*2 : Bombay GazetfSy 1879, pp. 471, 475) ; but a general notice posted up 
in the Sessions Court-house that ajipeals would be heard for admission only on the first Court-day 
after tho presentation of the ai»peal, was held not to give the appellant a reasonable opportunity of 
being heard in support of his appeal >mder s. 421. —MaUm v. Q}iee)iy 1. L. R. 5 Mad. 11. Sec note to 
H. 42t , eupra. 


423 . The A[)])elhito ( -ourt shall then send for tho record of the case, if 

Powers of Appellate record is not already in Cfenrt. After pei using 

Court in disposing of such record, and hearing the np])ellant or his pleader, 
appeal. app(uirs, and tho Public Prosecutor, if he appears, 

and, in case of an appeal under section 417, the accused, if he appears, the Court 
may, if it considers there is no sufficient ground for interfering, dismiss the 
appeal, or may — 

(a) in an appeal from an order of acquittal, reverse such order and direct 
that fiirtlier inquiry be made, or that the accused be re-tried or committed for 
trial, as the case may be, or find him guilty and pass sentence on him ac^cording 
to law ; 

(h) in an aj)peal from a conviction, (1) reverse the finding and sentence, and 
acquit or discharge the accused, or order him to be re-tried by a Court of compe- 
tent jurisdiction subonlinate to such A])pcllate Court, or committed for trial, or 
(2) alter the finding, maintaining the sentence, or, with or without altering the 
finding, reduce the sentence, or (3) with or without such reduction, and with or 
without ali^ering the finding, alter the nature of the sentence, but not so as to 
onhanco the same ; 

(r) in an appeal from any other order, alter or reverse such order ; 

(d) nothing herein contained shall authorize the Court to alter or reverse 
the verdict of a jury, unless it is of opinion that snob verdict is erroneous owing 
to a misdirection by the Judge, or to a misunderstanding on tho part of the jury 
of tho law as laid down by him. 


Unper Burma : — In Upper Burma, with tho exception of the Shan States, in any case in which 
an appeal lies, tho Appollato Court may enhance any punishment which has been awarded, provided 
that, if the appeal is irom the sentence of a Magistrate of any class, the Appellate Court shall not 
inflict a greater punishment than might have been inflicted by a Magistrate of the first class. — Reg. 
Vof 1892, Sched. (XIII). 

Sout/uil Pergunnahe. — See Beg. V of 1893, s. 4 (IV). 

It is only s. 417 which provides for appeals against orders of acquittal, and that section re- 
quires that such an appeal should be (1) directed by Government, and (2) presented to the High 
Court. Accordingly cl. (a) of this section can only apply to the High Court. See Bungasann v. 
Narisimehuiuy I. L. R. 7 Mad. 213, p. 214. 


It is to be observed that the power of enhancing sentences on appeal no longer exsits. See Azim 
KhaUy Punj. Roc., 1887, p. 110. But the High Court may, on revision, enhance a sentence, so as to 
alter its nature. — Emji, v. Ram Kuria, I. L. R. G All. (F. B.) 622. In the case of Mehter AH v. 
Emp,y I. L. R. 11 Oal. 53(), tho High Court of Calcutta, in dismissing an appeal, directed, as a Court 
of Revision, that the sentence passed should be enhanced. See s. 439, infra. See also s. 537, infra. 
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In Allahabatl it was held that, under s. 439, the High Court has power to revise an order of 
acquittal though not to convert a finding of acquittal into one of conviction. — Einp, v. Balvmnt^ 
I. L. R. 9 Ail. 134, 

A Sessions J udge on appeal can quash an illegal conviction by an Assistant Magistmte. — Beg, 
V, Heramun Singh, 8 W. R. Cr. 30, 

As a Court of Appeal, the High Court has full power to order a re-trial in a case tried with asses- 
sors, — Luckhy Naraiti Nagory, Betitiomr, 24 W, Ji, Cr, 24. So, it was held under s, 2^ of the 
former Code, as amended by s. 28 of Act XI of 1874, that it was competent to a Coui*t of Session 
to order a re- trial of a case which is before it on appeal. — In re Sher Mahomed, 2 0. L. R. 511. 

When a Sessions Judge on appeal annuls the conviction of a Magistrate for want of jurisdiction, 
and omits to order a re trial at the time, under this section, he is not precluded from passing such 
an order subsequently. The order annulling the conviction in such a case does not amount to an 
acquittal. Where sanction is given for a prosecution for perjury and the case is tried by an incom- 
petent Court, and the conviction quashed on appeal, a competent Court may re-try the prisoner upon 
the subsisting sanction without any order of the Appellate Court by whom the conviction is quashed, 
— Rami Reddi v. Seshu Reddi, I, L. R. 3 Mad. 48. 

It i« a general rule of the Calcutta High Court as a Court of Revision not to interfere 
with an order of acquittal. — In re Municipal CommiUee qf Dacca v. Hingoo Raj, I. L, R. 8 Cal. 895. 
The Chief Court of the Punjab has held that it has power to do so, and sot aside an acquittal on 
the ground that it was erroneous in law. — Emp, v. Lalji, Punj. Roc., 188^1, p. 41. 

In the case of Emp, v. Imdad Khan, I. Ij, R. 8 All. liS), under appeal, Petheram, C. J. (p. 
139) said : “I have been pressed to alter the findings so as to convict lindad Khan of some other 
offence under some other provision of law. For my part I have serious doubts as to whether I could 
alter the finding in any case in such a manner. It is, however, enough for mo to say, that in my 
opinion such a course would not be right in the present case. If Imdad is guilty of some other 
offence, he may bo charged and tried for it.” 

The High Court has no power under this section in affirming a conviction of rioting, assault or 
other breach of the peace, — Jam Muhammad v. Emp., Punj. Roc., 1884, p. 38, or in any other 
case, — Aslu v. Emp,, I. L. R. 10 Cal. 779, to add to that sentence an order requiring security to keep 
the peace, the power to take security for keeping the peace not being mentioned among the powers 
given by s. 423 of the Code, Where a Magistrate has refused to take the defence of an accused, the 
proper order for the Appellate Court, wdien it does not consider it necessary to act under s, 428, 
post, is to annul the conviction and direct a new trial.— (^o/mrv. Emp., Punj. Roc., 1884, p. 48, 

The Appellate Court referred to in this section can, on an appeal from a conviction only, it was 
held, order an accused to be committed for trial when it consirlci's that the accused is triable oxclu- 
isively by the Court of Queen- Emp. v. Snkha, I. L. R, 8 All. 14. The meaning of the word.s 

in cl. {h), or order him to be tried by a Court of competent jurisdiction subordinate to such Appel- 
late Court or committed for trial,” is as follows : If in an appeal from a conviction the Appollato 
Court finds that the accused person, who was triable only by a Magistrate of the first class or by 
a Court of Session, lias, by an oversight or under a misapprehension, been tried, convicted and sen- 
tenced by a Magistrate of the second class, the Appellate Court may in that case reverse the finding 
and sentence, and oi*der the accused to be re-trie<l by a Magistrate of the first class or by the Court 
of Session, and in like manner when the appellant who was triable solely by the Court of Session 
has been tried by a Magistrate of the first class, the Sessions Judge, in disposing of the appeal, is 
empowered to reverse the finding and sentence, and to order the accused to be committed for trial. — 
76., per Broduuhst, J. But in a later case, where the accused was tried by a Presidency Magis- 
trate and sentenced under s. 326 of the Penal Code to rigorous imprisonment for two years, the Local 
Government being of opinion that the sentence was inadequate, moved the High Court under s. 4;i5 
to quash the Magistrate’s proceedings and order the accused to be committed to the High Court. It 
was hold that the High Court under s. 323 (6) had power, as an Appellate Court, to order the accused 
to bo committed when it considered that that was the procedure which should have been adopted by 
the Magistrate in the case. — Emp. v. Abdul Rahiman,!. L. R. 16 Bom, 580. Emp, v. SukJiu, 
I. L. R. 8 All. 14. 

White, J., in dealing with the duty of a Court trying a criminal appeal, said: “The 
sound rule to apply in trying a criminal appeal where questions of disputed fact are in issue, 
is to consider whether the conviction is right, and in this respect a criminal appeal differs from 
a civil one. There the Court must l>e convinced, before reversing a finding of fact a lower Court, 
that the finding is wrong.” — Protap Chunder Mookerjee v. Emp., 11 C. L. R. 25. But see Emp. v, 
Sajiican Lai, I. L. R. 5 All. .386, per Oldfielh, J., and Emp. v. Bhibuti Tthusan Rhit, I. L. R, 
17 Cal. 485. In the last case the Court expressed its opinion that there is no distinction between 
the mode of procedure or the principles upon which appeals by the Local Government or by accused 
persons are to be decided. 

“It is not competent to an Appellate Court to find a prisoner on appeal ^ilty of a graver 
offence than that with which ho was charged at his trial, unless an opportunity is afforded to him 
of defending himself against the altered charge. — In re Dwarka Manjee, 6 C. L. R. 427. In this 
case the Court (Tottenham and Maclean, JJ.) doubted whether a petition of appeal against a 
conviction could be withdrawn after the Appellate Court had perused the evidence. But in the c^o 
of Chunder Nath Deb, 5 C. L. R. 372, it was held that a petition of appeal presented for admission 
might be withdrawn. 

The officer deciding an appeal shall, if he reverse or modify the finding of the lower Court or 
interfere with its sentence, record his reasons for so doing, a copy of which shall bo transmitted to 
the Magistrate, whose decision was appealed against, or his successor in oliice. Except where the 
petition requires a stamp, it is not material whether the appeal of several convicted persons in the 
same case is made jointly in one petition or separately. Where a stamp is required, the petitions 
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must be separate, and separately numbered, and be accompanied by separate copies of the judgment 
or order appealed against.— fiombay/ Gazette^ 1879, pp. 471, 475. 

Rfiference to High Court under s. 307, supra, — Under s. 307 the High Court has power to inters 
fere with the verdict of the jury where the verdict is ^r verse or obtuse, and the ends of justice 
require that such perverse finding should be set right. The power is not limited to interference on 
questions of law, and the provisions of s. 357 are in no way cut down by ss. 418 and 423. — Emp, v. 
McCarthy f I. L. R. 9 All. 420. 

Appeal by Prisoner in Jail — Procedure .—Where an appeal has been admitted, and notice has 
been properly given under s. 422, and the record has been sent for and perused under s. 423, the 
Appellate Court is competent under the last-mentioned section to dispose of the appeal though 
the appellant is not present (as when he is in jail) and is not represented by a pleader. The only 
limitation placed in the power of the Appellate Court is that before disposing of the appeal it 
hiust peruse the record, and if the appellant is present or represented by a pleader, the appellant 
in person must be heard or the pleader must be heard. — Emp. v. Pophi^ I. L. R. 13 All. 171, F. B* 
Mahmud, J., dissenting. 


424 . The rules contained in Chapter XXVI as to the judgment of a Cri- 
minal Court of original jurisdiction shall apply, so far 
as may be practicable, to the judgment of any Appellate 
Court other than a High Court : 

Provided that, unless the Appellate Court otherwise directs, the accused 
shall not be brought up, or required to attend, to hear judgment delivered. 

Section 367, supra, provides what a judgment must contain and specify. The following judg- 
ment of a Sessions Judge : “ I have gone through the case, but 1 see no rearSon to interfere. The 
witnesses for the defence would not support the accused, and after the evidence of two was taken, 
the rest were withdrawn by the barrister of the accused, ” was held not to comply with the provi- 
sions of ss. 367 and 424. The case was returned to his Court in order that he might pass judgment 
according to law. — Hakim Singh v. Emp,, Punj. Rec., 1884, p. 54. In a similar case the High Court 
of Calcutta held that such a judgment was not a proper compliance with the law. — Kamiruddin Dai 
V. Sonatun Mundul, I. L. R. 11 Cal. 449, That case was followed under similar circumstances in the 
cases of Ram Das Maghi, 1. L. R, 13 Cal. 110, and In re Shwappa, I. L. R. 15 Bom. 11. See 
also Emp. v. Ram Narain, I. L. R. 8 All. 514: Rohimuddi \, Emp,, I. L. R. 20 Cal. 353; and 
s. 367, antSi 


425 . Whenever a case is decided on appeal b^ the High Court under 
6rder by High Court Chapter, it shall certify its judgment or order to the 

on appeal to be certified Court by which the finding, sentence or order appealed 
to lower Court. against was recorded or passed. If the finding, sen- 

tence or order was recorded or passed by a Magistrate other than the District 
Magistrate, the certificate shall be sent through the District Magistrate, 

The Court to which the High Court certifies its judgment or order shall there- 
upon make such orders as are conformable to the judgment or order of the High 
Court ; and, if necessary, the record shall be amended in accordance therewith. 


The following rules as to orders passed in Criminal Appeals have been in force in the Punjab : — 

1. The Chief Court will certify its decision to the Court from whose judgment the petition of 
appeal or revision was preferred : Provided that if such judgment was that of a Court subordinate 
to the Magistrate of the District, the decision of the Chief Court will be certified to the Magistrate 
of the District. 

2. The Court to whom the decision is certified will, in case of rejection of appeal or confirma- 
tion of sentence, cause the appellant to be informed and in case of alteration, reversal or enhance- 
ment of sentence, shall issue a warrant accordingly to the officer in charge of the district in which 
the trial was held. 

If the original sentence was one of fine only, such warrant shall be addressed to the person to 
whom the original warmnt was addressed. 

3. The Sessions Court will in all cases certify its decision passed in appeal to the Magistrate 
of the District in which the trial was held, with whom it rests to issue information or warrant, as 
the case may be, in the manner described in para. 2. 

4. The Magistrate of the District will himself issue information in the mode prescribed in 
para. 2, in pursuance of all orders passed by his own Court on appeal. 

5. The Magistrate of the District will, in communication with the Superintendent of the 
prison, arrange that no prisoner is removed from the jail in which the prisoner has been confined 
by order of the Court sentencing him to imprisonment until the period of appeal has expired, or if 
at that time an appeal is pending, until the decision of the Appellate Court is known. 

6. If, for any reason, an exception has been made to the above rule, and a prisoner has been 
transferred before the order of the Appellate Court is known, it will rest with the Superintendent 
of the Jail of sentence to forward the information or warrant of the order of the Appellate Court 
to the Superintendent of the Jail to which the prisoner has been transferred, and the latter officer 
having executed his order, will report execution to the Court issuing the information or wari'ant 
Punjab Gazette, 1874, p. 146. 
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The following rules h£lve been fi’ametl in Bombay to provide for the due certifying and execu- 
tion of orders of Coui*ts of Appeal, Reference, or Revisions : 

(i) When a sentence on a prisoner is reversed or modified on appeal, a fresh warrant will be 
issued by the Appellate Court to the officer in charge of the jail for execution, and its order will 
be communicated to the lower Court for record. 

(ii) When an appeal is rejected, or a sentence confirmed, an intimation to that effect will be 
sent to the officer in charge of the jail by the Appellate Court, and its order will be communicated 
to the lower Court for record. 

(iii) When a case is revised by the High Court, the Court or Magistrate to which the High 
Court certifies its order under s. 299 (425) of the Code of Criminal Procedure will proceed under that 
section to issue a fresh warrant or order to the jailor. 

(iv) When a prisoner has applied to the High Court in revision to have the sentence passed on 
him revised, and the High Court rejects the application, intimation to that effect will be made 
direct to the Superintendent of the Jail. 

(v) In cases referred by the Court of Session for the confirmation of a sentence of death by the 
High Court, the High Court will send a copy of its order to the Court of Session, which will then 
issue warrants to the officer in charge of the jail, as provided in s. 301 (3S1) of the Code of Criminal 
Procedure. 

(vi) In all cases in which a sentence or order is modified or reversed, whether in appeal or 
revision, a separate warrant should be issued as regards each prisoner whose sentence has been so 
modified or reversed. In revision cases, the Court to which the order is certified will issue the 
warrants as provided in para. 3. 

(vii) In all cases the Superintendent of the Jail will acknowledge by letter the receipt of any 
warrant or order or intimation, and will inform the prisoner of the result of his appeal Or applica- 
tion, and report the fact in the letter. 

(viii) In all cases in which a fresh warrant has been issued, whether in appeal or revision, 
the warrant should be returned to the Court issuing it when it has been fully executed,— Bombay 
Gazette^ 1879, pp. 471, 475. 

The following rules to provide for the duo certifying and execution of orders on appeal, refer- 
ence, and revision have been passed in the N.-W. Provinces : — 

I. The Api»ellate Court shall in every case certify its decision, which shall include the judg- 
ment or final order, to the Court from whose order the appeal was preferred. 

II. When a sentence on a prisoner is reversed or modified on appeal, and the Appellate Court 
has not proceeded under the next succeeding rule, the Court to which the decision is certified shall 
issue a fresh warrant or order conformably thereto. 

III. The Appellate Court can, if it sees fit itself, issue a fresh warrant or order conformable to 
its decision, and if it do so, shall notify the fact to the Court from whoso order the appeal was pre- 
ferred when certifying its decision under rule I. 

IV. When an appeal is lejected or a sentence confirmed, the Court to which the decision is certi- 
fied shall intimate the same to the officer in charge of the jail of the district in which the prisoner 
was convicted. 

V. When a case is revised by the High Court, the Court of Session or Magistrate to whom the 
High Court certifies its order under s. 299 (425) of the Code of Criminal Procedure (Act X of 1872) 
will proceed under that section to issue a fresh w'arrant or order. 

VI. When a prisoner has applied to the High Court in revision to have the sentence passed on 
him revised, and the High Court rejects the application, intimation to that effect will be made to 
the officer in charge of the jail through the Court of Session by which, or the Magistrate of the 
District in which, the sentence was passed. 

VII. In cases referred by the Court of Session for the confirmation of sentence of death hy the 
High Court, the High Court will send a copy of its oixler to the Court of Session, which will then 
issue a warrant to the officer in charge of the jail as provided in s. 301 (381) of the Code of Crimi- 
nal Procedure (Act X of 1872), and forward a cojiy of the same to the Magistrate of the District 
for information. 

VIII. In all cases in which a sentence or order is modified or reversed, whether in appeal or 
revision, a separate warrant or order shall be issued as regards each prisoner whose sentence has 
been so modified or reversed, and the original warrant shall be recalled. 

IX. A serial number shall be assigned to each trial in every Court. Each Court shall have its 
own yearly series of numbeis to be so assigned; but a Court which exercises summary jurisdiction 
may, if it please, keep a separate series for its summary trials and a separate series for its ordinaiy 
trials. A Court of Session exercising criminal jurisdiction over more than one district may use a 
similar discretion. 

X. Every warrant shall bear the number of the trial in which the commitment was ordered, and 
in any proceeding recalling a warrrnt, the number it bears shall be specified. 

XI. In all cases the officer in charge of the jail will acknowledge by letter the receipt of any 
warrant or order or intimation, and will inform the prisoner of the result of his appeal or appli- 
cation, or communicate the same to him through the officer in charge of the jail where he may be 
undergoing his sentence at the time. 

XII. In all cases in which a fresh warrant has been issued, whether on appeal or in revision, the 
warrant shall be returned to the Court issuing it when it has been fully executed and with an 
endorsement to that effect. — Circular Order ^ Ao. 4 of 1880, N, W, P, Gazette y 1880, p. 1210. 

The following rule is in force in Bengal. — 

Decision on Appeal to he certified to Lower Court,— The Appellate Court shall in very case, except 
as otherwise heroin provided, certify its decision to the Court or Magistrate from whose decision 
the appeal has been preferred, and it will bo the duty of such Court or Magistrate either to issue 
such warrant as may bo necessary in consequence of the decision of the Appellate Court, or to 
inform the appellant in imHting, through the officer in charge of the jail, of the result of his 
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appeal.— H. C, C, 0 , No. 6 of 'Ind July 1869 ; Wilkins, p 123. Explanation.-^TXxo Appellate 
Court should at once communicate the decision arrived at to the Court which has to carry out its 
order, A copy of the formal order passed and of the judgment on appeal should, however, 
always be attached by the Appellate Court to the record of the original Court, and returned to it 
therewith.— C'aL H. C. G. O., No. 4 of 30/A March 1878 Wilkins, p. 123. 

Exception . — In cases where an order passed by an officer in charge of a Sub-division other than 
the Sudder Sub-division is reversed or modified on appeal, the Appellate Oonrt shall certify its deci- 
sion to the Magistrate of the District, who will issue a warrant to the officer in charge of the jail to 
give effect to the orders of the Appellate Court, and will inform the Court, from whose orders the 
appeal was peref erred, of its result. — Cal. H. C. G. O., No. 6 of 2nd July, 1869 ; Wilkins, p. 123. * 

426. Pending any appeal by a convicted person, the Appellate Court may 

SuspenBion of sentence reasons to bo recorded by it in writing, order that 
pendinsr appeal. the execution of the sentence or order appealed against 

Release of appellant be sus})ended and, if he is in confinement, that he be 
on ball. released on bail or on his own bond. 

The power conferred by this section on an Appellate Court may be exercised 
also by the High Court in the case of any appeal by a convicted person to a 
Court subordinate thereto. 

When the appellant is ultimately sentenced to imprisonment, penal servitude 
or transportation, the time during which he is so released shall he excluded in 
computing the term for wliich hci is so sentenced. 

A sentence of imprisonment cannot be suspended to take effect at a future period, but must com- 
mence fr.jm the time that the soiitoncc is passed. Where a Deputy Magistrate postponed the exe- 
cution of a sentence of irnprisoniiieiit fora stated period at the request of the accused to allow the 
accused to appeal, it was held that the sentence was bad in law and could not be carried into exe- 
cution . — In re Kishen Soonder Bhuttacharjee, 12 W. R. 47. See In re Krishnanund Bhuttucharji, 
3 B. L. R. Ap. Or. ,10. 

The natural effect of suspending a sentence of rigorous imprisonment is to relax the severity of 
the sentence, and to cau-^o the piisoncr’s simple detention in custody. The same effect follows 
from suspending a sentence of simple imprisonment, the prisoner whose .sentence is so suspended 
being placed in the position of a piasonor remanded for trial.— Mad. N. C. Pro., loth April, 1808 ; 
Weir, p. 38. 

The following rule is in force in Bombay. — 

Whenever under the provisions of s. 281 (of the Criminal Procedure Code) the Court of Session 
directs an appellant to be released on bail, the Sessions Judge shall order such bail to bo given before 
the Nazir of the District Court or before such Magistrate as the Judge may think most convenient.— 
Bombay Gazette, 1879, pp. 471, 475, 

As to High Court’s power of revision, see s. 4.39, infra. 


427. Wlien an appeal is presented under section 417, the High Coart may 

issue a warrant directing that the accused be arrested 

Arrest of accused In })i^Q^|odit before it or any subordinate C?onrt, and 

appeal from acquittal. a Pi r i * i i • i i i. *! i • 

the i^onrt botore wliicli he is brought may commit him 

to prison pending the disposal of the ap})eal, or a<lmit him to bail. 

See The Queen v. Oohin Tewari, I. L. R. 1 Cal. 281 : Emp. v. Mangu, I. L. R. 2 All. 340 : 
Emp. V. Karim Bakhsh, I. L. R. 2 All. 386. See also s. 439, infra. 


In capital cases where the Local Government appeals from an order of acquittal it was said to 
be generally si>eaking undesirable that the prisoner’s fate should bo discussed while he is at 
large and that the Government should in such cases apply for the arrest of the accused.— A’mjo. v. 
Qooardhan, I. L. R. 9 All. 528. 


Scandalous Where a prisoner applied to the High Court to be admitted to bail pending 

the disposal of the appeal and the petition contained defamatory allegations consisting [inter alia) 
of irrelevant attacks on the trying Magistrate and other officers in the service of the Government of 
India, the Bombay Court refused to allow the petition to be filed and ordered it to be returned— 
In re Durant, I. L. R. 15 Bom. 488 — and in so doing appears to have followed the practice in Eng- 
land in such matters— See Ex-parte Simpson, 15 Ves. 416 : Cracknall v. Janson, L. R. 11 Ch. D. 1 : 
Butt V. Conan, 8 Bro. and Bing., p. 587. 


428. In dealing with any appeal under this Chapter, the Appellate Court 
Appellate Court may think additional evidence to be necessary, may 

take farther evidence or either take such evidence itself, or direct it to be taken 
direct it to be taken. ]jy ^ Magistrate, or, when the Appellate Court is a High 
Court, by a Court of Session or a Magistrate. 
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When the additional evidence is taken by the Court of Session or the 
Magistrate, it or he shall certify such evidence to the Appellate Court, and such 
Court shall thereupon proceed to dispose of the appeal. 

Unless the Appellate Court otherwise directs, the accused or his pleader shall 
be present when the additional evidence is taken ; but such evidence shall not be 
taken in the presence of jurors or assessors. 

The taking of evidence under this section shall, for the purposes of Chapter 
XXV, be deemed to be an inquiry. 

This section does not authorise the examination of the accused as a witness. — Emp. v. Subhayya, 
I. L. R, 12 Mad. 451. 

When an Appellate Coui*t directs further evidence to be taken by a subordinate Court, it is 
competent to the subordinate Court before which such evidence is given, if any offence against pub- 
lic justice as described in s. 195 is committed before such Court by a witness whose evidence is being 
recorded therein, to send the case for investigation to a Magistrate under the provisions of s. 476. 
— Reg. v. Buktear Maifaraz^ 15 W. H. Or. 64. 

See s. 4.39, infra^ and v. Fateh, I. L. R. 5 All. 217, p. 221. 

Where proceedings arc submitted under s. 374 for confirmation of sentence of death, the High 
Court has power to take further evidence itself or direct the Sessions Court to do so,— 375, supra. 

Where an Assistant Magistrate decided a case without examining the witnesses for the defence 
named by the prisoners, the Sessions Judge on appeal ordered the evidence of those witnesses to be 
taken by the Assistiint Magistrate, and on the depositions being returned to him, proceeded to deal 
with the case, and confirmed the judgment and sentence passed by the Assistant Magistrate. It was 
held, that the judgment of the Sessions Judge (though in form confirming the Assistant Magistrate's 
judgment and sentence) was in substance an original judgment, and that an appeal lay from it to 
the High Court upon the merits. — Queen v. Mohesh Chunder Chuttopadhia, 2 W. R, Cr. 13. See 
Queen v. Poorno Chunder Doss, 8 W. R. Cr. 59. 

See Emp, v. Bam Lull, I. L. R. 15 All. 130. 


429 . When the JuJo^os com[)osing the (Jonrt of Appeal are equally 

Procedure where opinion, the case, with their opinions thereon, 

Judges of Court of ap^ ^ha\\ be laid before another Judge of the same Oourt, 
peal are equally divld- and such Judge, after such examination and such hearing 

(if any) as he thinks tit, sliall deliver his opinion, and 
the judgment or order shall follow such opinion. 


Under s. 36 of the Letters Patent 1805, which is the same in respect of each of the three Presiden- 
cies, if a Division Court is composed of twoor more Judges “ and the Judges are divided in opinion as 
to the dcci.sioii to be given on any point, such point shall bo decided according to the majority of the 
.Judges, if there shall be a majority ; but if the Judges should be equally divided then the opinion of 
the Senior Judge shall prevail.” Whore the Jiulgos of the Hombay High Court differed in opinion in a 
ease referred by a Sessions Judge to the High Court, unders. 507, supra, the Court directed that the 
ease should be laid before a third Judge, being of opinion that the Code overrules the provisions 
el. 36 of the Letters Patent 1805. — Emp. v. Dada Ana, I. L. R. 15 Bom, 452. 


430 . Judgments tiiul ord(‘rs passed by an x\ppollato Court upon appeal 
Finality of orders on shall b(^ finnl, (‘xcopt in the cases provided for in section 
appeal, 417 and (diapter XX XII. 

An order by an Appellate Court rejecting an appeal on a perusal of tho petition of appeal and 
the copy of the judgment or order appealed against, and without calling for the record and pro- 
ceedings in the case, is a final order within the scope of this section and is not subject to revision, — 
Emp, V. Mahomed Yashin, I. L. R. 4 Bora. 101. 

Sonthal Pergimnahs : — Under s. 4 (cl. 1) of Act XXXVII of 1855 (which is still in force in the 
Sorthal Pergunnahs) all sentences passed in criminal cases are final. Accordingly an order under 
that Act sentencing an accused to imprisonment is not open to revision under Chap. XXXII, — Dular 
Dat Itai v. Nijahat Hossein, I. \j. R. 12 Cal. 536. See lleg. V of 1893, s. 2. 

DecAsion on Appeal to he certified to Lower Court, — Appellate Court shall in every case, 
except as otherwise herein provided, certify its decision to the Court or Magistrate from whoso deci- 
sion the appeal has been preferred, and it will be the duty of such Court or Magistrate either to 
issue such warrant as may be necessary in consequence of the decision of the Appellate Court, or to 
inform the appellant in writing, through the officer in charge of the jail, of the result of bis 
appeal. — H, C. C. O., No. 6 of 2nd July, 1869; Wilkins, p. 12^3. Ex 2 )lanation. — Tho Appellate 
Court should at once communicate the decision arrived at to the Court which has to carry out its 
order. A copy of the formal order passed and of tho judgment on appeal should, however, always 
be attached by tho Appellate Court to the record of the original Court, and returned to it there- 
with. Cnl. 11. a. C, {)., No. 4 of?,{)lh March, 1878 ; Wilkins, p. 122. 
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Exception,~~‘lxi cases where an order passed by an officer in charge of a Sub division other 
than the Sudder Sub-division is reversed or modifiea on appeal, the Appellate Court shall certify its 
decision to the Magistrate of the District, who will issue a warrant to the officer in charge of the jail 
to give effect to the orders of the Appellate Court, and will inform the Court, from whose orders 
the appeal was preferred, of its result.—C^aZ. C, 0., No, 6 of 2nd July 1869; Wilkins^ p. 123. 


431. 


Abatement of appeals. 


Every appeal under section 417 shall finally abate on the death of 
the accused, and every other appeal under this Chapter 
shall finally abate on the death of the appellant. 


In the case of Imperatrix v. Dongaji Andaji, I. L. R. 2 Bom. <564, it was held, that Act X of 
1872 gave no right to the heir, devisee, executor, or any other representative of a deceased convict 
to lodge an appeal, or continue and prosecute an appeal already lodged. It was also held, that an 
appeal lodged by a convict abates on nis death, but that the High Court nevertheless might call for 
and examine the record of the case with a view to revision and rectification, and might make such 
order thereon as it might consider just* 


CHAPTER XXXIL* 


Of Reference and Revision. 

432* A Presidency Magistrate may, if he thinks fit, refer for the 
Reference by Presi- opinion of the High Court any question of law which 
denoy Magistrate to arises in the hearing of any case pt^nding before him. 
High Court. Qj. gjyg judgment in any such case subject to the 

decision of the High Court on such reference ; and, pending such decision, 
may either commit the accused to jail, or release him on bail to appear for 
judgment when called upon. 

On a reference under this section as to whether on the facts stated any offence has been com- 
mitted by an accused person, it lies on the prosecution to make out that an offence has been 
committed and, under the circumstances, the prosecution must begin. — Emp, v. Haradhan. I. L. R. 
19 Oal. 380. 

433. When a question has been so referred, the High Court shall pass 

Disposal of case ac- order thereon as it thinks fit, and shall cause a 

cordinff to decision of copy of such order to be sent to the Magistrate by whom 
High Court. reference was made, who shall dispose of the case 

conformably to the said order. 

The High Court may direct by whom the costs of 
such reference shall be j)aid. 

434. When any person has, in a trial before a Judge of a High Court con- 

Power to reserve listing of more J udges than one and acting in the exercise 
questions arising in ori- of its Original (kiminal Jurisdiction, been convicted of 

n offence, the Judge, if he thinks fit, may reserve and 

^ * refer for the decision of a Court consisting of two or 

more Judges of such Court any question of law which has arisen in the course 
of the trial of such person, and the determination of which would affect the 
event of the trial. 

If the J udge reserves any such question, the person convicted shall, pending 
Procedure when ques- the decision thereon, be remanded to jail, or, if the 
tion reserved. J uJge thinks fit, be admitted to bail, 

and the High Court shall have power to review the case, or such part of it 
as may be necessary, and finally determine such question, and thereupon to 


Direction as to costs. 
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alter the sentence passed by the Court of Orioinal Jurisdiction, and to pass such 
judgment or order as the High Court thinks fit. 

The power exercised by a High Court sitting as a Court to decide questions of law reserved in 
criminal cases under this section is the power of review, and the Court is a Court of Reference and 
Revision. — Emp. v. Avpa Subhana Mendre^ I. L. R. 8 Bom. 200. Where a question is reserved, 
the prisoner’s counsel has the right to begin. —Tb. 

In connection with this section els. 25 and 26 of the Letters Patent may be read. They are as 
follows : — 

Section 25.— And we do further ordain that there shall be no appeal to the said High Court of 
Judicature from amr sentence or order passed or made on any criminal trial before the Courts of 
Original Criminal Jurisdiction which may be constituted by one or more Judges of the said High 
Court. But it shall be at the discretion of any such Court to reserve any point or points of law 
for the opinion of the said High Court. 

Section 26. — And we do further ordain that on such point or points being so reseiwed as afore- 
said, or on its being certified by the said Advocate-General that, in his judgment, there is an error 
in the decision of a point or points of law decided by the Court of Original Criminal Jurisdiction, 
or that a point or points of law which has or have been decided by the said Court should be further 
considered, the said High Court shall have full power and authority to review the case, or such part 
of it as may be necessary, and finally determine such point or points of law and thereupon to alter 
the sentence passed by the Court of Original Jurisdiction and to pass such judgment and sentence 
as to the said High Court shall seem fit. 

The High Court, on a point of law as to the admissibility of rejected evidence, reserved under 
cl. 25 of the Letters Patent, 1865, and s. 101 of Act X of 1875, had power, it was held in Bombay, 
to review the whole case, and determine whether the admission of the rejected evidence would have 
affected the result of the trial, or a conviction should not be reversed unless the admission of the 
rejected evidence ought to have varied the result of the trial, — Imperatrix v. Pitamber Jina, I. L. 
R. 2 Bom. 61. See Hurribole Chunder Ohose, I. L. R. 1 Cal. 207. In Emp. v. G^Hara, I. L. R. 17 
Cal. 642, upon a review under cl. 26 of the Letters Patent, the Full Bench did not consider it neces- 
sary to deal with the question raised as to what the powers of the Court were acting under cl. 26 of 
the Letters Patent, but quashed the conviction on the ground of improper reception of evidence and 
misdirection. See cases cited in the last-mentioned case. 

In England in a criminal trial if any evidence not legally admissible afi^inst the prisoner is left 
to the jury, and they find him guilty, the conviction is bad, and this notwithstanding that there is 
other evidence before them properly admitted and sufficient to warmnt a conviction. — Reg* v. 
Gibson, 18 Q. B. D. 537. 

Section 167 of the Evidence Act provides that the improper admission or rejection of evidence 
shall not be ground of itself for a new trial or reversal of any decision in any cases if it shall appear 
to the Court before which such objection is raised that independently of the evidence objected to 
and admitted, there was sufficient evidence to justify the decision, or that, if the rejected evidence 
had been received, it ought not to have varied the decision. 

The High Court under s. 369, supra, has no power to review an order dismissing an application 
by an accused person for revision, and the only remedy is by an appeal to the prerogative of the 
Crown, as exercised by the Local Government. — Emp. v, Durga Charan, I. L. R. 7 All. 672 : 
Emp. V. Fox, I. L. R. 10 Bom, (P. B.) 176. The provisions of s. 369, so far as they affect the 
High Court, apply merely to questions of law arising in its original criminal jurisdiction, and 
which are reserved and subsequently disposed of under the provisions of s. 4134 and the Letters 
Patent. — Emp. v. Durga Charan, I. L. R. 7 All, 672, per Brodhurst, J. See Reg* v. Godai 
Raout, 5 W, R. Cr. 61. 

435 . The High Court or any Court of Session, or District Magistrate, 
Power to call for re- or any Suhdivisional Magistrate empowered by the 
cords of inferior Courts. Local Government in this behalf, may call for and 
examine the record of any proceeding before any inferior Criminal Court situate 
within the local limits of its or his jurisdiction, for the purpose of satisfying 
itself or himself as to the correctness, legality or propriety of any finding, 
sentence or order recorded or passed, and as to the regularity of any proceed- 
ings of such inferior Court. 

If any Subdivisional Magistrate acting under this section considers that 
any such finding, sentence or order is illegal or improper, or that any such 
proceedings are irregular, he shall forward the record, with such remarks there- 
on as he thinks fit, to the District Magistrate. 

Orders miule under sections 143 and 144 and proceedings under section 
176 are not proceedings within the meaning of this section. 

The first part of this section corresponds with Act X of 1872, ss. 294, 295, para. 1, using the 
word * proceeding ’ for ‘ case,’ and conferring powers on Subdivisional Magistrates, when empowered 
by the Local Government. Instead of the words “ inferior Criminal Court,” s. 295 of the old Code 
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U 8 ed tho words ** Ooui't subordinate to such Court or Magiatmte.” As to the last paragraph, see 
Act X of 1872, s. 520. See also In re Ghunder Nath Sen, I. L. R, 2 Cal. 5^5 : Bradley v. Jameson, 
I. L. R. 8 Oal. 580, and Charter Act, 24 and 25 Vic. 104, s. 15. 

Section 143 deals with orders against the repetition of public nuisances, s. 144 with orders in 
am urgent cases of nuisance, and s. 176 with inquiries ii ' 


certain 


inquiries into the cause of death. 


U%rmr Burma In Upper Burma, with the exception of the Shan States, Reg. V of 1892, 
sched. XII, ^ovidea : — 

( 1 ) The District Magistrate may in any case in which he has himself called for, or a Sub- 
divisional Magistrate has forwarded to him, the recoixl of a proceeding before a Magistrate of the 
B 0 c 6 nd or third class pass such order as in tho case he thinks fit, pro\ddod that he shall not pass a 
severer sentence for tho offence which, in his opinion, the accused has committed, than might have 
been passed for such offence by the Magistrate who tried the case, and that no order shall be made 
to the prejudice of the accused unless he has had an opportunity of showing cause against it. 

12) The 


in 


(2) The Governor-General in Council or the Local Government may at any time by notihcation 
the official Gazette direct that this section shall cease to be in force in any district 


any district with effect 


from a date to be specified in tho notification. 

See as to the subordination of Courts, s. 17, supra. 

— An order of a Magistrate altering a sentence of six months’ imprisonment to 
one of five years’ detention in a reformatory under s. 8 of Act IV of 1876 is a judicial proceeding. — 
Emp. V. Manaji, I. L. R. 14 Bom. 381. 

A Magistrate of a District is competent under this section to call for and deal with the record 
of any proceeding before any Magistrate of whatever class in his own district. After a consider - 
able conflict this has now been decided by Full Benches of tho High Courts of Calcutta, Madras, 
and Allahabad {Opendro Nath Ohose v. Dukhini Bewah, I. L. R. 12 Cal. 473 : In re Padmanabha, 
I, L. R. 8 Mad. 18 ; Emp. v. Laskari, I. L. R. 7 All. 853), by a Division Bench of the High Court 
at Bombay {Emp. v. Priya Gopal, I. L. R. 9 Bom. 100), and by the Chief Court in the Punjab. — 
Shumsuddin v. Pir All, Punj. Roc., 1885, p. 82. 

^ •^oint Sessions Judge cannot exorcise the powers of a Sessions Judge under this Chapter {In 
re Musa Asmal, I. L. K. 9 Bom. 164) ; nor can matters be referred to him so as to enable him to 
dispose of them . — Reference by Judge of Surat, I. L. R. 9 Bom, 352, See s. 193, cl. 2, supra, which 
contemplates only cases for trial. 

A . ^ ■^/'oinrfj -0 Noahyo v. Rung Lai Jhah, 25 W. R. Cr. 21, it was hold that e. 2a5 of 

Qi ^ apphod only to the Sessions Judge of the District and not to Joint Sessions Judges, 
uimer 8 ., -ji, however, Joint Sessions Judges have the same powers as to sentences as those 
possessed by Sessions Judges and Additional Sessions J udges, and there seems to be no reason why 
the provisions of this section should not apply equally to them. 


^ Sessions Judge has called for tho record of an inferior Coui’t, he ought, before refer- 
^ ^9*' orders, to call upon the inferior Court for an explanation of 

Tifo-S should submit such explanation together with tho rest of the record to the 

High ^QaYt,-~Mailarmli v. Taripulla Paramanik, I. L. R. 8 Cal. 644. 

J f 20 W. K. Cr. 01, it was held by Glovee, 

orke™ Act X of 1872 was limited to sentences and 

ment comW distinct from judgments of such Courts, and that a judg- 

unleL W law gave an appeal upon the facts! 

could* not it Was contrary to law. Pontipex, J., held that the High Court 

theconvfcHon had been some material error of law rendering 

the conviction illegal and improper. See also Beg. v. Bindu, 8 W. R. Cr. 60. 

coniM determines, on an application by a prisoner for 

and therefore n defence, whether the documents are necessary or not; 

of papers necessary for hifrlT?^ aside where the Magistrate refused to grant the prisoner copies 
or papers necessary for his defonce.-->S/i ^06 Per shad Pandah, Petitioner, lAW. R. Cr. 77, ^ 

manl^r^^resLflb^Tv law^ unless they are conducted in tho 

cured by^anv waivor^or substantially bad in themselves, the defect will not be 

I. L. R. 2 Cal ^ ^ ^ ^holanath Sein,2^W. R. Cr. 67 :(S. C.) 

Emp. V. Morarii I L ^ accused can consent to nothing.— 

M^mp. V. juorarjt, i. L. R. 13 Bom. p. 391 ; AUornmj-Qeneral v. Bertrand, 36 L. J. P.C. 51, p. 57. 

RevS^^^ais If exceptional cases that the High Court sitting as a Court of 

on a question of disturbs or supplements the finding of a lower Court 

Z>W l! L R 12 I- L- H. 8 Bom. 197 : Bhawto Jivaji v. Mutji 

intereks of iustice whpro iha Bayaram, 1. L. K, 14 Bora. 3.31. It will clo so in the 

Cal. 1047 w^An « has been fjmlty .— KrUhna v. Bassick Lull, I. L. R. 10 

record, comes to a eonriluainn^i^nfn^^’ a careful and deliberate weighing of the evidence on the 
terfering uTder ^he accused, the High Court is not justified in in- 

the evidence iBea v contrai-y opinion as to the value of 

OourtXs Dowefin^^^ (S.C.) 20 W, R. Cr. 61), for although the High 

coses in which it fin^s thiS unaer this section, it will only exercise the power in 

Mookeriee v Bassick Lnlf ^ in cf justice to do so.— Jw re Nobin Krishna 

thHower to n h h \ 1^7. In that case the High Court exorcised 

R) £, h R 2 i 5 A? V ^ T® ^fT(*>rucknath Mookerjee, 19 W. R. Cr. 30 : (S. 0 .) 

i3. 1 .. K. 280 . In Beid v. Richardson, I. L. R. 14 Oal. 301, the High Court dealt with the 
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whole of the evidence in the ca'^e, and the Magistmto Imving made an order under s. 14.5, whereas 
the proper order was under s. 146 of the Code of Criminal Procedure, the High Court made the 
order which the lower Court ought to have made. 

The High Court is not debarred from interfering in cases requiring the exercise of discretion 
if it appears on the face of the proceedings that the Magistrate has exercised no discretion or has 
exercised his discretion in a manner wholly unreason-aole . — In re Juggut Chunder ChuckerbuUyt 
I. L. R. 2 Cal. 110. 

In the case of In re Mohesh Miatree^ I. L. R. 1 Cal. 282 : (S. C.) 25 W. R. Or. .30, 80, it was 
held, under the old Code, dissenting from a decision of the Bombay High Court in the case of Sidya 
bin Satya, referred to in Mr. Justice Prinsep’s 5th edition of the Criminal Procedure Code, p. 269, 
under s. 295 of Act X of 1872, that where a case of improper discharge came before a District 
Magistmte, the proper and only course for him was to report, the case for orders to the High Court, 
which, if of opinion that the accused was improperly discharged, might, under s. 297, direct a 
letrial. See In re Dijohur DuU^ I. L. B. 4 Cal. 647 : In re Troylukhyonalh Mitter^ 1 C. L. R. 
8.3 Apparently now the procedure, which ou^t ordinarily to be followed in such a case, is that 
laid down by this and the next two sections. The Court oi Session or District Magistrate would 
have power under s. 438, m/ra, to report the case to the High Court. 

Acquittal . — In a case where a private prosecutor sought to have a judgment of acquittal revised 
by a Sessions Court, the High Court said : “ An appeal against an acquittal by way of revision is, in 
oiir opinion, not contemplated by the Code and should, we think, on public grounds bo discharged. 
— Thandavan v. Perianna^ I. L. R. 14 Mad. 363. 

The High Court has no power to intei’fere where there is a difference of opinion between the 
Magistrate and the Judge as to the credibility of certain witnesses. — Shaik Oodla v.Barkat, IS W. R. 
Cr. 7. 

It seems doubtful whether the High Court as a Court of Revision has any power to reduce the 
amount of recognizances which may have been forfeited. The Magistrate of the District should, in 
such a case, address the Government. See In re Noor-ool-Buk^ 2 C. L. R. 408 : (S. C.) I. L. R. 
.3 Cal. 757. 

A Sessions Judge has no power to direct a Division Magistrate to cancel his proceedings re- 
viewing the calendars of Magistrates subordinate to him. — Pro., IHh Auguet, 1873 ; 7 Mad. H. C, R, 
Ai)px. xxvii. 

The Magistrate of the District has jurisdiction to call up to his own Court any criminal case 
without limitation as to the stage of proceeding at which it may be called. If the Magistrate of 
the District having, in the exercise of his authority, withdrawn any case, finds that it does not 
come within the jurisdiction of his Magistracy, ho is not merely competent, but bound to refuse 
to proceed further with the case . — Vilaetee Khanum v. Meher Ali^ 24 W. R. Cr. 4. 

Under the former Code it was held that a Magistrate is not competent to refer the proceedings 
of a superior Court to the High Court . — In re Dacid^ 6 C. L. R. 245 : J 71 re Ham Loll. I. L. R. 8 
Cal. 875. Under the present Code the Allahaba<i Court in order to avoid confusion and conflict of 
decision has laid down a rule that where the Sessions Judge has made an order under s. 4.37, a Dis- 
trict Magistrate ought not to pass a contrary order on the matter being brought before him, if he 
thinks the order of the Judge is wrong, but that he should submit the matter to the High Court. — 
Emp, V. Pirthi, I. L. R. 12 All. 434. But it was also pointed out by the same Court that where a 
District Judge considers there hasheen a miscarriage of justice in the Court of Sessions, he ought 
not to refer to the High Court for orders under s. 438, posty but should communicate with the Public 
Prosecutor and invite his assistance to move the High Court with regard to the matter. — Emp. v. 
Shere Sing^ I. L. R. 9 All. 362. But he should only do so in very special cases. — Emp. v. Zor Singh, 
I. L. R. 10 All. 146. 

Where a Subdivisional Magistrate (a Joint Magistrate), after perusing the calendar of a case 
tried by a Magistrate subordinate to him (a second class Magistrate), sent for the record and 
passed an order under s. 195, aupra. sanctioning the prosecution of a witness in the case for perjury, 
it was held that the order was illegal. The Court said : “ If the Joint Magistrate wished himself 
to direct a prosecution, ho should have acted under s. 476 of the Code of Criminal Procedure, and 
after some preliminary inquiry, including, I should think in this case, notice to the accused, he 
should have sent the case for inquiry to the nearest Magistrate of the 1st class . — Queen v. Yendava 
Chandramma, I. L. R. 7 Mad. 189. It may further be doubted whether the Joint Magistrate 
would have jurisdiction, even under s. 476 of the Code of Criminal Procedure, as the matter did 
not come under his notice in the course of a judicial proceeding as defmed by s. 4 [d] of the Code 
of Criminal Procedure. — Emp. v. Kupper, I. L. R. 7 Mad. 560. There it appeared that one Nutehi 
had been charged under ss. 457 and 380 of the Indian Penal Code, and that the Magistrate disbeliev- 
ing the evidence had discharged him on the ground that the case had been concocted. There was 
no complaint before the Joint Magistrate. ' 

The working of the provisions of this section is somewhat limited by the extremely general 
terms of s. 537, which says that, subject to the provisions thereinbefore contained, no finding, 
sentence or order by a Court of competent jurisdiction shall be reversed or altered under Chapter 
XXVII, or on appeal or revision, on account of any error, omission, or irregularity in the com- 
plaint summons, warmnt, charge, judgment, or other proceeding before or during trial or in any 
inquiry or other proceeding under this Code, or of the want of any sanction required by s. 195, or 
of the omission to revise any list of jurors or assessors in accordance with s. .324, or of any misdirec- 
tion in anv charge to a jury, unless such error, omission, irregularity, want, or misdirection had 
occasioned a failure of justice. The effect of that section is to leave it entirely to the discretion 
of the i^vising or AppelLate Court, whether it will interfere, and while some Benches are ready 
to admit the possibility of an accused person having boeii prejudiced by errors, omissions or other 
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irregularities, other Benches refuse to exercise their powers under s. 435, unless there is the clearest 
ground shown for alleging prejudice. 

Where an offence is tried by a Court without jurisdiction, the proceedings are void under s. 530, 
infra. See Emp, v. Hmein Gaibu^ I, L, R. 8 Bora. 307. 

A Collector as such, it has been held, is not subject to the revisional jurisdiction of the High 
Court, and that Court in the exercise of such jurisdiction is not competent to deal with an alleged 
illegal order made under the Penal Code by a Collector. In re Deanut Hosen^ 10 C. L. R. 14. In 
that case the Collector in certain but\<^ra proceedings fined a mukhtoar under s. 182 of the Penal 
Code for making false statements in support of a petition presented by his client. 

Sessions Judges are to be guided by, but not to go beyond, the following instructions in com** 
munications with Magistrates : — 

District Magistrates are to comply with all requisitions for records, returns, and information 
made by Sessions Judges with regard to any case appealable to them or referable by them to the 
High Court, whether decided by the District Magistrate or by the other Magisterial officers of 
the district, or made by Sessions Judges under the orders of the High Court in the exercise of 
their duty of superintendence over subordinate Courts. District Magistrates are also to render 
any explanation which Sessions Judges may require from them, and to obtain and submit any 
explanation which Sessions Judges may require from Subordinate Magistrates, in order to assist 
the Appellate Courts in resp^et, of the tbr<^e classes of cases above referred to. — Cal, H, C, C, O,, 
. 4 of IQth December 1 1876; Wilkins ^ p. 124. 

Upper ;--Keg. V of 1892 provides as follows : — 

(1) The District Magistrate may in any case in which he has himself called for, or a Sub- 
divisional Magistrate has forwarded to him, the record of a proceeding before a Magistrate of the 
second or of the third class pass such order in the case as he thinks tit. 

Provided that he shall not pass a severer sentence for the offence which, in his opinion, the 
accused has committed than might have been passed for such offence by the Magistrate who tried 
the case, and that no order shall bo made to the prejudice of the accused unless he has had an 
opportunity of showing cause against it. 

(2) The Governor-General in Council or the Local Government may at any time, by notifica- 
tion in the official Gazette, direct that this section shall cease to be in force in any district with 
effect from a date to be specified in the notification. 

The following rules are in force in Bombay : — 

When the High Court calls on a Magistrate for the record of a case, which record has already 
been sent to the Sessions Court in appeal, the Magistrate shall make a return accordingly to the 
writ. When a case is called for at the same time both on appeal and by the High Court, in revi- 
sion, the Magistrate shall comply with the order of the Court of Appeal, and make a return accord- 
ingly to the writ of the High Court. 

In order to provide that a proper return to a writ of the Court of Session calling for records and 
proceedings may be made, no Magistiute shall part with the custody of the original papers of a case 
which it may be necessary to forward to the Police Commissioner, until the periorl within which 
an appeal can be made has expired, or the appeal has been disposed of. — Bombay Gazette, 1879, pp. 
471, 475. 

Copy of Appellate CourVs Order to he certified with Proceedings called for by the High Court . — 
When proceedings are called for by the High Court from any Magistrate, the copy of any order 
made by the Appellate Court and transmitted to the lower Court shall be forwarded to the High 
Court with the record and proceedings of the Magistrate.— Gazette, 1879, pp. 471, 475. 

436 . When, on examining the record of any case under section 485 or 

otherwise, the Court of Session or District Magistrate 
considers that such case is triable exclusively by the 
Court of Session, and that an accused person has been 
improperly discharged by the inferior Court, the Court of Session or District 
Magistrate may cause him to be arrested, and may thereupon, instead of direct- 
ing a fresh inquiry, order him to be committed for trial upon the matter of which 
he has been, in the opinion of the Court of Session or District Magistrate, im- 
properly discharged : 

Provided as follows — 

(a) that the accused has had an opportunity of showing cause to^such (^ourt 
or Magistrate why the commitment should not be made : 

{h) that, if such Court or Magistrate thinks that the evidence shows that 
some other offence has been committed by the accused, such Court or Magistrate 
may direct the inferior Court to inquire into such offence. 

The words ‘case triable exclusively by the Court of Session* are used instead of the words 
‘ Sessions case,* which were used in the former Code. This alteration has been made apparently in 
consequence of the cases of Reg, v. Seetul Pershad, 6 All. 168 : Joy Kurn Singh v. Man Patuck, 21 
W. R. 42 : Emp, v. Kanchun Singh, I. L, R. 1 All. 413; Emp, v. Hary Doyal Karmokar, I, L. B. 
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4 Oal. 16 : (H. C.) 3 0. L. R. 263 : Emp, v. Tarachurn Bagdiy 7 C. L. R. 168, whore the term ‘ Sessions 
case * in s. 296 of Act X of 1872 was held to refer to oases triable by a Court of Session only. 

The Hiffh Court has power under this section and ss. 439 and 423, if it consider that an accused 
person has been improperly discharged, to order him to be committed for trial. —iS’mp. v. Bamlal 
Singhy I. L. R. 6 All, 40, but in one case it was said, only where it considers that the accused is 
triable exclusively by the Court of Sessions. — Emp. v. Sukhay I. L. R. 8 All. 14. In a later case, 
however, it was held that the High Court had power to direct the commitment, where it considered 
that that was the order which should have been passed by the Magistrate. — Emp. v. Abdul Rahman , 
I. L. R. 16 Bom. 5^. 

The necessity for altering a conviction from one section to another for cognate offences when 
the accused has not been prejudiced is no sufficient ground for a reference to the Court of Revi- 
sion. — E7tip. V. Ishan Chundra Dey I. L. R. 9 Cal. 847. 

Fresh Inquiry. — In a case triable exclusively by the Sessions Court a District Magistrate under 
s. 436 is not restricted to order the commitment of the accused who may have been discharge<l, as 
that section contemplates a fresh inquiry being held. — Etnp. v. Maniruddin, I, L. R. 18 Cal. 77.^ 

But where a District Magistrate refers a case to a Subordinate Magistrate for further inquiiy, 
the Subordinate Magistmte having previously discharged the accused, the District Magistrate has 
no right to fetter him in his discretion as to whether he should commit the case or not.—JE'wp. v. 
Munisamiy I. L. R. 15 Mad. 39. 

As to the use of tei*m “ inferior Court ” in this section, sec note to preceding section. 

Proviso (a) to this section is new. It is an exception to the general i-ulo laid down by s. 440, post. 
It follows the ruling in the case of In re Biindhooy 22 W. R. Qr. 67, where it was said that it is a 
general principle of English law that no person shall be affected in his personal liberty without having 
an opportunity given him to answer the charge or matter of complaint for which he is arrested ana 
put in prison ; and that, acting upon this principle, the High Court, although there was nothing in 
s. 296 (of the old Code) with regar<l to summoning or giving notice to an accused person, almost 
never exercised its jiowers of revision to the detriment, or a<lver8ely to the interests, of any person 
without first giving him an opportunity of being heard in the matter. See also /w re Nowaliy 24 
W. R. Cr. 70 : In re Dioarkanath Bhuttacharjedy 1. C. L. R. 93 : Reg. v. Devoma. I. D. R. 1 Bom, 
64 : /w re Khamiry I. L. R. 7 Cal. 662 : (S. C.) 10 C. L. R. 8. In tlie last-mentioned case it was held, 
that the Court had power to direct the subordinate Court to inquire into any offence for which jt 
considered a commitment should be ordered. Where an accused person bad been discharged by a 
Subordinate Magistrate, and the District Magistiuto directed tlie committal of the accused to the 
Court of Session under this section without calling upon him to show cause why he should not bo 
committed, it was hold that the order of (jommittal and commitment made tliereunder were illegal. 
— Reg. V. Kanjamalai Fadayachi, I. L. R. 6 Mad. 372. 

A Sessions Judge may, under this section, after a Magistrate has dischai’ged an accused person, 
order the Magistrate to commit the accused person to the Sessions. — Syud Musinud AH Chotodhryy 
FeHtio^ieVy 7 W. R. Cr. 38. Whether ho will do so or not is within liis discretion, with the exer- 
cise of which the High Court will not interfere. — Reg. v. Sheetm'nm Cltowdry. 2 W, R. Cr. 44. 

Under the old Code it was held, that a Sessions Judge could direct a commitment only for some 
offence with which the accused was substantially charged in the complaint, or which was specified 
in the warrant, or which was framed as a formal charge by the Magistrate at the preliminary hear- 
ing. — Reg. V. Taruck Nath Mookerjee, 19 W. R. Cr. 30 : (S. C.) 10 B. L. R. 285 : Joy Kurn Singh v. 
Man Patuck, 21 W. R. Cr. 41. Otherwise, under the old Code, a man might have been committed 
by the Judge for trial of an offence, of which he had never been accused or never oven heard a word, 
until he was apprehended under the commitment. Now, under proviso (a) he would have an oppor- 
tunity of showing cause. A commitment made under this section without giving such an oppor- 
tunity is illegal. — Reg. v. Kanjamalai Padayachiy I. L. R. 6 Mad. 372. 

Where an order on the face of it appears to have been made without jurisdiction, no subse- 
quent explanation can make it good. — In the matter of Abdool v. Lucky Narain Munduly I. L. R. 5 
Cal. 132, per Broughton, J. 

In cases exclusively triable by the Court of Session this section empowers the Court of Session 
or District Magistrate to order a discharged person to be committed for trial by the Court of Ses- 
sion or District Magistrate. But there is nothing in the section to show that, when such order is 
made the commitment thereupon must necessarily bo made by the Magistrate who has discharged 
him, whilst the first proviso to it shows that it may be made by the Court of Session or by the 
District Magistrate according as the power under the section happens to be exercised by one or the 
other. v. Krishnabhaty I. L. R. 10 Bom. 319. A Court of Session may try a prisoner so com- 
mitted to itself. — Ib, 

Section 101 of the Mutiny Act (41 Viet. cap. 10) does not deprive the Criminal Courts of jurisdic- 
tion over British soldiers committing offences within the territorial limits of such Courts, nor ren- 
der the exercise of their jurisdiction dependent upon the sanction of the Comraander-in-Chief, and 
is merely permissive of a military trial being held. — In re Felix MaguirSy 4 C. L. R. 432 : (S. C.) 
I. L. R. 5 Cal. 124. 

See the Andaman and Nicobar Islands Reg. Ill of 1876, s. 13. 


437 . On examining any record, under section 435 or otherwise, the 

High Court or Court of Session may direct the District 
Magistrate by himself or by any of the Magistrates 
subordinate to him to make, and the District Magistrate 
may himself make, or direct any Subordinate Magistrate to make, further inquiry 


to order in- 


H, C Cll r 
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into any complaint which has been dismissed under section 203, or into the case 
of any accused person who has been discharged. 

As to subordination of Magistrates, see s. 17, supra ^ and the note to s. 236, supra* 

This section mves the Sessions Court and District Magistrate the power (which was exercised 
solely by the Hi^ Court under the former Code of Criminal Procedure) of reviving a prosecution 
once d^t with by the Magistrate. See Emp. v. Papadu, I. L. R. 7 Mad. 45l, p. 457 : In re 
Troylokhyanath Hitter y 1 C. L. R. 83. 

The section is general and applies to the case of any accused person who has been discharged, 
whether the case is exclusively triable by a Court of Sessions or not.— Emp. v. Maniraddiny I. L*. R. 
18 Cal. 75. 

It would seem that where further evidence is procurable, any Magistrate who has discharged 
an accused person might revive criminal proceedings before himsolf. -Ewip. v. Donnellyy I. L. R. 2 
Cal. 405. See cases cited in that case. 

In the case of Ewjp, V. Bhup Singhy I. L. R, 2 All. 771, a Sessions Judge, after having asked 
the assessors their opinion in a case which was being tried, suspended the trial of the case, and 
made a reference to the High Court on a question of jurisdiction which had arisen in the case ; 
and it was held, that it was not intended that the section should so be used, and that the Sessions 
J ndge was bound to dispose of such question himself. 

A Deputy Magistrate placed in charge of the current duties of the District Magistrate’s office 
is not thereby vested witli jurisdiction under this section.— iJama/iMwd Mahton v. Koylash Mahtony 
I. L. R. 11 Cal. 236. 


Further Inquiry » — There appears to have been some slight conflict in the decisions of the High 
Court as to the circumstances under which “further inqiiiiy” may be oixlered. In the case of 
Chundi Bhattacharjeey 1» Li. R. 10 Cal. 207, Mitter and Fikld, JJ., held, that the “ further in- 
quiry” contemplated by the section was an inquiiy upon further raateiials and not a re-hearing 
upon the same evidence which was before the Magistrate who held the first inquiry. So in the case 
of Jeehun Kristo Roy v. S?iib Chunder IJass, I. L. R. 10 Cal. 1027, Tottenham and NoRRiS, JJ., 
held that the law allowed a “ further inquiry ” <mly where there had not been a full inquiry, and 
where further evidence was disclosed. In that csiso there had been a full inquiry, and after all the 
evidence for the prosecution had been taken, the Deputy Magistiute, who disbelieved the evi(ien(! 0 , 
discharged the accused under s. 253, Tlie District Judge ordered a further inquiry on the ground 
that he considered that there was sufficient evidence to support the case of tne prosecution, and 
that the Deputy Magistrate’s order was “a long and laboured effort to explain away the evidence 
for the prosecution.” See Darsun Lall v. Jumuk Lolly I. L. R. 12 Cal. 522. 

These cases, it need hardly be pointed out, turned entirely upon the evidence. It is quite pos- 
»ible, however, that an order dismissing a complaint under s. 203, or discharging an accused person 
under s. 253 of the Code, may have been the result of the Magistrate liaving omitted to take 
portions of the evidence into consideration, or having taken an entirely wrong view of the law appli- 
cable to the facts in evidence. It would seem not unreasonable in such case for the Court exercising 
powers under this section to point out the omission or in what respect the view taken of the law was 
wrong, and to direct a further inquiry i^on the same evidence, regard being had to the order made 
by the Court directing tho inquiry. This view was apparently^ adopted by the High Court at 
Calcutta in two unreported cases, in both of which the cases of Chundi BhuttacharjeOy I. L. R. 
10 Cal. 207, and Jiban Kristo Roy v, Shib Chunder DaSy I. L. R. 10 Cal. 1027, were cited. The former 
{In re Bolaki Hajjam, Criminal Rule from Beguserai, No. 0 of 1885, decided 29th January 18^) 
of these cases was decided by McDonell and Macpherson, JJ. 

In the other unreported cose referred to {In re Shea Narainy Criminal Rule from Sarun, No. 147 
of 1885, decided 23rd May, 1885), a Joint Magistrate discharged the accused who were charged with 
riot, grievous hurt, and assault. They pleaded an alibi. The alleged riot had reference to a narrow 
strip of land, and an issue was raised as toiwhetherit belonged to the complainant or to the accused. 
There was a considerable body of evidence to show that it belonged to the complainant ; but there 
was no evidence on the recom (although an extrajudical order of another Magistrate was relied on 
to prove it which it did not) to prove that it belonged to the accused. The Magistrate held that there 
was no evidence that the land did belong to the complainant, but that from the nature of the situa- 
tion of the strip of land, it must be assumed to have belong^ to the accused, who held the adjoin- 
ing land, and disregarding the plea of alibi set up, he discharged the accused on the ground that 
they had acted in self-defence. There had been a full inquiry, ^1 the witnesses for the prosecution 
having been called and examined. Tho High Court (Mitter and McDonell, J J.) reversed the 
order. The rule upon which tho High Court acted was ^nted by Prinsep and PlGOT, JJ. 

In the case of Emp. v. Amir Khauy I. L. R, 8 Mad. 336, the Madras Court, while it held that 
where a person had been discharged, futher inquiry could not be directed under s. 437 on the ground 
that the Magistrate had not rightly appreciated the credit due to the witnesses, considered that 
further inquiry should only be directed when other witnesses might have been examined, or when 
witnesses hs^ not been properly examined, and that, inasmuch as the section (437) does not direct 
that the evidence already taken should be taken a^in, the further inq^uiry should ordinarily 1^ 
made hy the Magistrate who made the original inquiry. Turner, C.J., in delivering the judgment 
of the Court, said : “ The conclusion at which we arrive as to the meaning of ‘ further inquiry ’ is in 
accordance with the decisions of the Calcutta High Court.” 

Where a Deputy Magistrate discharged a person accused of an offence on the ground that the 
evidence was insufficient for a conviction, the Magistrate of the District recorded an order, stating 
that in his opinion the accused had been improperly discharged, and directing under s. 437 that 
further inquiry should be made, and the accused called upon to enter upon his defence. He was tried 
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by the Ma^strate of the District, convicted and sentenced; but the witnesses for the prosecution were 
not re called. It was held the subsoquont proceedings of the District Magistrate wore bad, inas* 
much as the conviction was based practically upon evidence not recorded in the course of a “ fur- 
ther inquiry ” before him, but upon evidence recorded by the Deputy Magistrate. — Emp* v. Hasnu^ 
I. L. R. 6 All. 367. 

In the case of Dhania v. Clifford^ I. L. R. 13 Bora. 376, where on revision it appeared to the 
High Court that the Ma^strate who had discharged the accused had wrongly omittea to take into 
consideration the admission made by the accused, the High Court considered that the inquiry was 
necessarily incomplete and imperfect, and directed a further inquiry. So in Emp. v. Bala»umatamhiy 
I. L, R. 14 Mad. o34, it was held, the term inquiry was not restricted in its ordinary acceptation to 
the mere taking of evidence, but it included also a consideration of its effect in relation to the com- 
plaint forming the subject of the inquiry, and that there was no reason why the expression “ further 
inquiry” should not signify as well a fresh consideration of the effect of the evidence already re- 
corded as a supplemental inquiry upon fresh evidence. 

In Hurt Dcls8 iSanyal v. Saritulla^ I. L. R. 15 Cal. 608, it was held by a majority of the Full 
Bench that after an inquiry by a Subordinate Magistrate and the discharge of an accused person a 
Sessions Judge or District Magistrate has jurisdiction under s. 437 to order a “ further inquiry ” or 
a re- hearing upon the same materials which were before the Subordinate Magistrate, i.e., when no 
further evicfence is forthcoming; but, Prinsef J., dissenting, that the words “further inquiry” in that 
section mean the inquiry preliminary to trial which regularly results in a charge or discharge and do 
not include a trial, and if on the evidence taken the accused ought to be committed, then in a case 
triable only at the Sessions, the proper course is to commit under s. 436, in other cases to refer to the 
High Court. Wilson, J., in delivering the judgment of the majority of the Court, said : “The re- 
sult is that, in my opinion, this Court or the Court of Sessions or the District Magistrate has juris- 
diction on any sufficient ground to set aside an order of discharge, and direct either an additional 
investigation of the facts, ora reconsideration of the evidence, by the Magistrate whose order is sot 
aside, ora new inquiry before another Magistrate; and among such sufficient grounds are the omis- 



Emp, V. Ghotu, I. L. R. 9 All. 5*2. 

“ But although the jurisdiction of this Court and of the Court of Session and of the District 
Magistrate is upon this view a very wide one, the discretion tlms conferred is a judicial discretion. 
No Coui't can properly set aside an order of discharge withour having and assigning solid and suffi- 
cient reasons for doing so. And if there is reason to set aside an order of discharge, it is the duty 
of the Court whi(!h has to deal with the matter in each case to make such order as is appropriate to 
the facts of the case. In a case triable only by tlic Sessions Court, to which s, 436 applies, if tho 
Sessions Judge or the District Magistrate is satisfied that on the evidence taken there is a clear 
case for a committal, and there is no reason for desiring a further consideration by a Magistrate, 
I think it would ordinarily be his duty to direct a committal under s. 436, and not to order a fur- 
ther inquiry under s. 437. In the same way, in a case not triable only by the Court of Sessions, 
if the Sessions Judge or the District Magistrate is satisfied that on the evidence taken there is a 
clear case for charging and trying the accused, and there is no reason for desiring further magis- 
terial examination, I think it is ordinarily his duty to refer the case to this Court, which can make 
a suitable order, and not to direct a further inquiry by a Magistrate.” Petheram, C. J., and 
Ghose j., were of opinion that it was not intended that the further inquiry should bo granted 
simply for the reconsideration of the evidence, but that it should be confined to cases in which tho 
revising officer is satisfied that the subordinate officer has proceeded on insufficient materials, and 
that with a more exhaustive inquiry further material would be foi'thcoraing. 

In the case of Emp. v. Dorabji Hormasji^ I. L. R. 10 Bom. 131, it was held that, where a 
complaint hail been dismissed under s. 203 of the Code, or an accused person discharged by a Subor- 
dinate Magistrate, the District Magistrate bad jjower under s. 437 to direct any Magistrate subor- 
dinate to him to make further inquiry into the complaint dismissed, or into the case of tho accused 
person discharged, even if there were no additional evidence disclosed or allegation that such existed, 
“ further inquii*y” not being restricted to “inquiry upon further materials or additional evidence.” 
In that case the cases of Chundi Chilr 7 i Bhuttacharjee v. Hem Chunder Banerjee^ I. L. R. 10 Cal, 
207 : Jeebun Kristo Roy v. Shib Chunder HaSy I. L. R. 10 Cal. 10*27 : Emp. v. HasnUy 1. L. R. 6 All. 
367, and Emp. v. Arair Khan, I. L. R. 8 Mad. 336, were commented on. See Sahib Kour v. 
Kasirny Punj. Rec., 1891, p. 41, and Harbnj Ropy Punj. Rec., 1887, p. 174. 

In Allahabad the Full Bench held that the High Court or Court of Session in such a case had 
lurisdiction to direct further inquiry on the same materials, and a District Magistrate might, under 
like circumstances, himself hold further inquiry or direct further inquiry by a Subordinate Judge. — 
Emp. y. ChotUy I. L. R. 9 All. 52. Tho Court there dissented from Em}), v. Bhole Singhy Weekly 
Notes, 1883, p. 150 : Emp. v. HamUy I. L. R. 6 All. 367 : Chwidi Churn Bhuttacharjee v. Hem 
Chunder BanerjeSy I. L. R. 10 Cal. *207 ; Jeebun Krislo Roy v. Shib Chunder DasSy I.L.R. 10 Cal. 1027 ; 
Darsun Lall v. Jamuk Lally I. L. R. 12 Cal. 5*22 : Emp, v. Amir Khan, I. L. R. 8 Mad. 330. Tlie 
Madras High Court has also lately held that a Sessions Judge has power to direct a further inquiry to 
be held where additional evidence is not forthcoming. — Emp. v. Balafoirnatambiyl. L. R. 14 Mad. 334. 

A District Magistrate who directs a Subordinate Magistrate who has previously discharged an 
accused to make a further inquiry is not justified in interfering with his discretion as to whether ho 
will commit or not after making the fresh inquiry. — Emp. v. Munisami, I. L. R. 14 Mad. 39. 

- In the case of Emp. v. Papadu, I. L. R. 7 Mad. 455, an order directing a further inquiry was 
held to bo good, where the Magistrate on tho original hearing had taken the evidence of the accused 
and his witnesses, and disbelieving that evidence, had discharged tho accused. In considering, it 
was held under s. 297 of tlie former Code, whether a person, has been improperly discharged by a 
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Magistrate, the High Court is not restricted to an error of law only, but may order a trial where 
primd facie the evidence establishes a case against the accused to which he shoiild be required to 
enter in his defence. — In re Troylokhoyanath 1 0. L. R, 83, See In re Moheeh Mielree^ I. L, 

B. 1 Cal. 282 : In re Nohin Kishun Mookerjee v. Bussick Lai LahUt I. L. R. 10 Cal. 1047. 

In the case of Emp* v. Erramreddi^ I. L. R. 8 Mad. 296, the atjcused, being charged with 
theft and mischief in respect of (pertain branches of a tree, was tried by a Subordinate Magistrate 
on the charge of theft, and acquitted on the ground that as against the complainant he had title to 
the tree. On the application of the complainant, the District Magistrate directed further inquiry 
under s. 437, and on reference to the Court of Sessions, the Sessions Judge held that as no inquii’y 
into the charge of theft had been held, the oi’der was legal. The High Court held that the District 
Magistrate had no power to pass such an order. 

High Court at Allahabad apparently considers that notice calling upon an accused 
person to show cause why action should not be taken against him before an advei’se order is made 
under this sectiom directing a further inquiry, is necessary.— v. Hasnu, I. L. R. 6 All. 367 : 
Emp, V. Chotu, I. L R. 9 All. 52 (F.B.). In the case of Ckundi Churn Bhattacharjee, I. L, R. 10 
Cal. 207, Mitter and Field, J. J., expressed an opinion that in that case the accused ought to have 
had notice in order to enable him to appear and show cause why an order should not have been 
made under s. 437 against him. In a subsequent case, Nobin Kristo Mookerjee v. Bmswk Lall 
LahUy I. L. R. 10 Cal. 268, see p. 273, however, where that case was considered. Field, J., explain- 
ed that it was not intended in the case of Chundi Chur7i Bhuttacherjee to lay down a general rule, 
and that the opinion expressed by the Court in that case had reference to the particular facts of 
the case. 

The question as to whether the notice is necessary before directing further inquiry was dis- 
cussed in Emit* v. Darabji Hormasjiy I. L. R. 10 Bom. 130 ; and it was held not to be absolutely 
necessary, though the Court considered that in such cases it is well that notice should be given. The 
general principle of criminal junsprudence is.that no order prejudicially alfecting an accused person 
should be passed without giving him an opportunity of being hoard. 

Section 440 provides that “ no party has any right to be heard either personally or by pleader 
before any Court when exercising its powers of revision : Provided that the Court may, if it 
thinks fit, when exercising such powers, hear any party either personally or by pleader, and that 
nothing in this section shall be deemed to affect s. 4.39, paragraph 2,” and the Court expressed an 
opinion, in the case of Nohin Kristo Mookerjee v. Bussick Lall LahUy I. L. R. 10 Cal. 268, that, 
as a matter of strict law, the accused was not entitled to be heard by a District Magistrate before 
he granted order directing an inquiry under s. 437. See Bey. v, Devamay I. L. R. 1 Bom. 64. 

The powers conferred by s. 4.37 should be used sparingly, with great caution and circumspection 
especially in case where the questions involved are more matters of fact.— Emp, v. ChotUy I. L. R. 
9 All. 52 (F. B.). See Emp. v. GayadtUy I. L. R. 4 All. 148. 

In the case of Emp, v. PapadUy I. L. R. 7 Mad. 455, the accused six in number, were 
charged with rioting. The Magistrate took the evidence of complainant and of his witnesses, and 
having recorded that the charge was not proved, discharged the accused under s. 253, supra. The 
Sessions Judge under this section ordered a further inquiry, and the Magistrate took tne case on 
his file again, and the complainant called further witnesses, and it was found there had been no riot, 
but that two of the accused had committed an assault. It was held that the Magistrate had power 
on the further inquii’y to convict these two of assault. It will be observed that in this case further 
inquiry was ordered after the complainant and his witnesses had been examined. 

While in the case of Chundi Churn Bhuttacharjecy I. L. R. 10 Cal. 207, it was said that a 
Sessions Judge has no power under this section to direct a particular Magistrate by name to make 
the further inquiry contemplated by the section, in the case of Emp. v. A7nir Khan, I. L. R. 8 
Mad. .336, the Court expressed an opinion that ordinarily the further inquiry should be maJe by 
the Magistrate who made the original inquiry. 

Practice, — In Allahabad in order to avoid confusion and conflict of decision the High Court 
made a rule that where a Sessions Judge has passed order under s. 437 a District Magis- 
trate, ought not on the matter being brought before him to, pass a contrary order if he think the 
Judge’s order wrong, but should submit the case to the High Court. — Emp, v. Pirthi, I. L. R. 12 
All. 434, See Emp, v. Shere Singh, I. L. R. 9 All. 362. 


438 . The Court of Session or District Magistrate may, if it or he thinks 

fit, on examining under section 435 or otherwise tlie 

Report to High ourt. proceeding, report for tli(^ orders of the 

High Court the results of such examination, and, when such n^port contains a 

recommendation* that a sentence he reversed, may order that the execution of 

such sentence be suspended, and if the accused is in confinement, that he be 
released on bail or on his own bond. 


Upper Burma .—In Upper Burma, except the Sham States, Reg. V, of 1892, Sched. (XII) 
provides : — 

(1) The District Magistrate may in aiw case in which he has himself called for, or a 
„ , . , .OK ... AQfi\ Sub-divisional Magistrate has forwarded to him, the record of a 

BovlsJon (Sections 485 to 488 ). proceeding before a Magistrate of the second or of the third class. 

pass such order in the case as he thinks fit ; 
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Provided that he shall not pass a severer sentence for the olFenco which, in his opinion, 
the accused has Coulmitted, than might have been pas^sed for such offence by the Magistrate who 
tried the case, and that no order shall be made to the prejudice of the accused, unless he has had 
an opportunity of showing cause against it. 

(2) The Governor- General in Council or the Local Government may at any time, by notifi- 
cation in the Official Gazette, direct that this section shall cease to be in force from a date to be 
specified in the notification. 


The provision empowering the Court reporting to the Hi^h Court, when the report recommends, 
that the sentence be reversed, to suspend the execution of tiie sentence and to release the accused 
on bail, is new. Such power was by s. 297 of Act X of 1872 conferred on the High Court only. 

The Court would have no power under this section to admit the accused person to bail if the 
report did not recommend that the sentence be reversed. See Kanhai Sahu's Case^ 23 W. R. Cr. 
40 : Mohesh Mundul v. Bholanath Mundul^ 3 C. L. R. 404. 

If a District Magistrate in a case in which he is not competent to report to the High Court, 
makes such a report, an order by him admitting the accused to bail is bad, — Hiratmii De v. 
Earn Kuinar Ain, I. L. R. 18 Cal. 186. 

A Sessions Court, in referring a case under this section, may possibly, however, under s. 498, 
injray admit the accused to bail, 

A Joint Magistrate of a District has no power to make a reference to the High Court under 
this section. Such references can be made only by a Sessions Judge or by a Magistrate of a Dis- 
trict.— iZeg. V. Chooramoni Sant^ 14 W. R. Cr. 25. 

As to bail, see Chap XXXIX, infra. 

Where an offence is tried by a Court without jurisdiction, the proceedings arc void under 
s. 530, and it is not necessary, in case of an acquittal, for the High Court to upset the acquittal 
before a re-trial can be had under s. 403. — Emp, v. Hmein OaibUy I. L. R. 8 Bom. 307. 

In a case where a Sessions Judge has called for the record of an inferior Court, he is, before 
referring the case to the High Court for orders, bound to call upon the inferior Court for an ex- 
planation of the order passed, and should transmit such explanation together with the rest of 
the record to the High Court. — Mailamdi Fakir v. Taripullah Prarnaniky I, L. R. 8 Cal. 644. 

Section 440 provides that “ no party has any right to be heard either personally or by pleader 
before any Court when exorcising its powers of revision : provided that the Court may, if 
it thinks fit, when exercising such powers, hear any party either personally or by pleader, 
and that nothing^ in this section shall be deemed to affect s. 439, paragraph 2,* and the Court 
expressed an opinion, in the case of Nobin Kristo Mookerjee v. Russick Lall LahUy I. L. R. 10 Cal. 
268, that, as a matter of strict law, the accused was not entitled to be heard by a District Magis- 
trate before he granted an order directing an inquiry under s. 437. See Keg, v, Devamay I. L, R. 
1 Bom. 64. 

When a Sessions Judge considers that a judgment or order is contrary to law, or that the 
punishment is too severe, ne should report the proceedings to the High Coui’t in the manner pre- 
scribed by the Circular Order of the 15th July 1863, which is applicable to references under this 
section.— Raj Paul v. Nityanund Pauly 20 W. R. Cr. 50. 

If the Sessions Judge is competent to deal with a case appealed to him, he should not refer it 
to the High Court ( In re Sree KuseUy 9 W. R. Cr. 5 : Reg. v. Nusseeroodden Shazwaly 11 W. R. Cr. 
24) : and a Magistrate should exercise a discretion as to whether he will refer a case to the High 
Court, and is not bound to refer every case in which he may detect an error, — Nibarun Chunder 
Does V. Bhuggobutty Churn Chatterjeey 20 W. R. Cr. 40. 


A District Magistrate who considers that there has been a miscarriage of justice in the 
Sessions Court ought not to report the case under this section to the High Court but should 
communicate with the Public Prosecutor or Legal Remembrancer as to the case in which he 
thinks the miscaiTiage has occurred and with his assistance to move the High Court with 
regard to it. — Emp, v. Slier e Singh, I. L. R. 9 All. 362 : Hiraman De v. Ram Kumar A w, I. L. R. 
18 Cal. 186. But he should only do so in very special cases. — Emp. v. Zor Singh, I. L. R. 10 All. 
146. Where, however, a Sessions Judge has made an order under s. 437 which the District Magis- 
trate upon application being made to him considers wrong he ought not to pass a contrary order, 
but should r^ort the matter to the High Court so as to avoid conflict of decision. — Emp. v. 
Pirthiy 1. L. R. 12 All. 362. 

Sentence, — Having regard to the terms of the section it seems doubtful whether this section 
would apply in the case of proceedings where no sentence is passed— ^.^7,, proceedings under s. 
145, supra. 


Reports under this section should always be accompained by the records of the base to which 
they relate and by an English letter commencing: “Tinder s. 438 of Act X of 1882, I herewith 
transmit the record of the case noted in the margin, to bo laid before the High Court, with the 
following report.” There will then be stated — 

brief analysis of the case. 

2nd — The order recommended for revision. 

3rd. — In what particular portion of that order the Court making the roferenco#on8ider8 
an error on a point of law to exist. 

Ath. — The grounds upon which, in the opinion of such Court, the order should be reversed. 

Unless there be any particular reason why delay should be avoided, the explanation of the 
Magistrate who passed the order should be called for and accompany the reference, — Cal, H, C, 
C, O.y No, 18 of \Wi July, 1863 ; Wilkins, pp. 124, 125. 
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In Madras, the following orders have been passed by the High Court : 

A reference should contain the opinion of the officer referring the proceedings and the grounds 
upon which such opinion is based {Mad. H. C. Pro.t 4dh November^ 1864), and a copy of the proceed* 
ings, if in English, .or if in the vernacular, an English translation thereof, must be sent up with 
all cases referred. — Mad. H. C, Pro.., V^fh December ^ 1865. 

The fact of there being no evidence to support a conviction is a question of law and affords 
ground for a reference. The fact of the evidence being insufficient is a question of fact and affords 
no such ground, — Mad, H. C, Pro., '30f.h October ^ 1867 ; Mad. H. C. Pro., ^th November, 1869. See also 
In re Kisken Soonder Buttacharjee, 12 W. R. Cr. 47. 

A District Magistrate is not bound, in opposition to his own opinion, to report proceedings 
for the oixiors of the High Court. —Mad. H, C. Pro., IWi March , 1873. 

References in cases in which accused persons have been illegally sentenced to imprisonment and 
whipping should state whether the sentence of whipping has been carried into execution or not. — 
Mad, JS. C, Pro., 5th November, 1878. 

In all references only the material parts of the record need bo sent up to the High Court. — 
Mad. H. C. Pro., IWi September 1879 ; Weir, p. 3.3. 

In Bombay, all references submitted to the High Court under this section are to be accom- 
panied by the referring officer’s opinion, by the record of the case, and a statement of the case in 
jEnglish, giving — 

1. A brief abstract of the case. 

2 The sentence or order of the lower Court, and the name of, and powers exercised by, the 
Magistrate passing it. 

3. The particular portion of the sentence or order in which an error on a point of law is 
believed to exist. 

4. The grounds upon which the order of the lower Court should be reversed or modified. 

Note. — It should also be stated how much of the sentence the accused has undergone, and if he 
has been sentenced to fine or whipping, whether the fine has been realized or the whipping has been 
intlicted. — Bom. H. C. Cir., 46a. 

Ajffidavits in support of Applications to the High Court by whom to be verified , — When any 
person desires to make any application to the Hgh Court in its civil or criminal jurisdiction, and 
to support the same by an affidavit or statement on solemn affirmation, any Court, or Magistmte, or 
the Clerk of a Distri(!t Court, shall, on apidication, take such affidav it or statement on solemn affirma- 
tion and authenticate the same by mgnd,i\ivo.— Bombay Gazette, 1879, pp. 471, 475. 

The following rules are in force in the Punjab 

Cases submitted to the Chief Court for revision of sentence should always be accompanied by 
the records and by a statement of the case in English, ^dving— a brief abstract of the case ; 
secondly, the sentence or order of the lower Court, and the name of, and the powers exercised by, 
the Magistrate passing it ; thirdly, the particular portion of the sentence or order in which an error 
of law was believed to exist ; fourthly, the grounds upon which the order of the lower Coui’t should 
be reversed or modified. It should also be noted how much of the sentence the accused has under- 
gone, and if he has been sentenced to fine or whipping, whether the fine has been realized or the 
whipping inflicted. 

A distinction should be drawn between illegal sentences and irregular procedure. The former 
must in all cases be sent up to the Chief Court, because no other Court is competent to alter a sen- 
tence or order except on appeal. In the latter class of cases, it is discretional with the Commis- 
sioner or Deputy Commissioner to refer the proceedings to the Chief Court for orders. 


Cases should be reported for I’evision in the annexed form : — 
Revision Side. 


Criminal. 


Cases reported by , Commissioner (or Deputy Commis- 
sioner) , with No , of... under section 296 of 

Criminal Procedure Code. 

The Crown versus Accused. 

Charge : 

The facts of this case are as follows 

The accused, on conviction by,.. exercising the powers of a 

Magistrate of in the district, was sentenced under 

section of the Indian Penal Code to The proceedings are 

forwarded for revision on the following grounds. 


The 

-Smyth, p. 103. 


. Officer 


{Here state grounds.) 

Commissioner {or Deputy Commissioner). 


When the District Magistrate has, by forwarding the proceedings of a first class Magistmte to 
the High Court under this section, put it out of the power of an appellant to obtain a copy of the 
judgment, the Sessions Court should accept the petition of appeal, though not accompanied by a 
copy of the judgment, as required by law. The Sessions Court should then immediately write to 
the High Court, stating that an appeal has been made, and asking for the return of the record and 
proceedings. The High Court will, thereupon, stay the exercise of its rcvisional jurisdiction, and 
await; a report from the Sessions Court of the result of the appeal.-- 7^/i May, 1881, Bom, Cir., p. 15. 
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439 . In the case of any proceeding the record of which has been called 

for by itself, or which has been reported for orders, or 
I powers otherwise comes to its knowledge, the Hiiih 


I powers otherwise comes to its knowledge, the High 

Court may, in its discretion, exercise any of the powers 
conferred on a Court of Appeal by sections 195, 423, 426, 427, and 428, or on 
a Court by section 338, and may enhance the sentence, and, when the Judges 
composing the Court of Revision are equally divided in opinion, the case shall be 
disposed of in manner provided by section 429. 

No order under this section shall be made to the prejudice of the accused 
unless he has had an opportunity of being heard either personally or by pleader 
in his own defence. 


Where the sentence dealt with under this section has been passed by a 
Magistrate acting otherwise than under section 34, the Court shall not inflict 
a greater punishment for the oflfence which, in the opinion of such Court, the 
accused has committed tlian might have been inflicted for such ofiFence by a Presi- 
dency Magistrate or a Magistrate of the first class. 

Nothing in this section applies to an entry made under section 273, or shall 
be deemed to authorize a High Court to convert a finding of acquittal into one of 
conviction. 


Compare Act X of 1872, s. 297. The second, third, and fourth paragraphs are new. This sec- 
tion, like s. 435, is not in terms’eonfined to ‘ judicial proceedings,’ but refers to ‘ any proceeding.’ In 
addition to the powers of revision which may bo exercised by the High Court, the powers coiimrred 
on a Court of Appeal by s. 195, or on a Court by s. .338 and the power of enhancing a sentence have 
been conferred. 

The second paragraph of the section is an exception to the rule laid down by the next section. 


Acquittah — The last paragraph of the section makes it clear that the High Court cannot under 
this section-convert a finding of acquittal into one of conviction. In many cases under the former 
Code the High Court refused to intorfero with an acquittal, the reason being that the Government 
had the right to appeal, and that if it did not choose to do so, the Court would not set aside the 
acjcmittal.— v. Toyab Sheikh, 5 W. U. Cr. 2 : Ueg. v. Mahi, ih. 32 : Req, v. Dorabji Palabhi^ 

11 Born., H. C. K. 117 : Reg. v. Hatoo Khan, 21 W. R. Cr. 21: (S.C.) 12 B. L. K. Appx. 22 : Reg» v. 
Oolam Ismail I. L. R. 1 All. 7 : Emp. v. Miyaji Ahmed, I. L. R. 3 Bom. 150 : Knip v. Chedi Rai, 7 
C. L. R. 142. Even where the acquittal was an error of law, the Court refused to interfere. — In re 
Hardeo, I. L. R. 1 All. (F.B.) 139. 

But while the High Court has no power to convert a finding of acquittal into a one of conviction, 
it has power to revise an order of acquittal. It may in case of an acquittal on appeal by a Sessions 
Court reverse the order and direct a redrial of the appeal. — Emp. v. Bahrant, I. L. R. 9 All. 134 (F.B.) 
As, however, there is an appeal on behalf of Government from an acquittal, attempts to obtain virtu- 
ally an appeal from such a finding in proceedings for revision should on public grounds he dis- 
counaged. — Thandavan v. Perianna, I. L. R. 14 Mad. ,303. Ordinarily the High Court will not 


interfere with such an order in the exercise of its revisional jurisdiction. -77 v. Framji, 
I. L. R. 15 Bom. 349 ; Emp. Ala Baksh, I. L R. 6 All. 484. See Emp. v. LaJji, Punj.Rec., 1883 p. 41. 
It is the rule in the Calcutta HighCourt not to interfere in revision with an acquittal. — In re Muni- 
cipal Committee of Dacca v. Hingoo Ray, I. L. R. 8 Cal. 895. 


Section 195 deals with sanction to prosecute in case of offences in contempt of the lawful 
authority of public servants, or against public justice or relating to documents given in evidence ; 
8. 423 gives the powers of Appellate Courts in disposing of appeals ; s. 426 relates to the suspension of 
sentence pending appeal and to releasing appellants on bail ; s. 427 gives the Court power to arrest 
an accused in case of an appeal from an acquittal ; s. 428 empowers the Court to take further 
evidence or direct it to be taken, and s. 338 gives the Court power to direct a tender of pardon. 

The provisions of this section in no way affect the powers of the High Court as a Court of Re- 
vision vested in it by the High Courts’ Act.— 7n re Chakowri Lall v. Moti Kurmi^ 13 C. L. R. 275. 

Interference with Findings of Fact : — The Court will not, as a rule, on revision, go into the evi- 
dence and examine the conclusions of the Court below, otherwise an appeal would virtually lie 
against every decision of the subordinate Courts, which was clearly not intende<l by the Legis- 
lature. It is only where there are exceptional grounds for its interference in the interests of justice 
that the High Court interferes in the exercise of its revisonal jurisdiction with the findings of fact 
of inferior Courts. Emp. v. Chagan Dayaram, I. L. R. 14 Bom. .3.31 : Reid v. Richardson, I. L. R. 14 
Cal. 361. See Raga Baboo v. Muddon Mohun Lall, I. L. R. 14 Cal. 169 : Emp. v. Sheikh Sahib Badne- 
din, I. L. R. 8 Bom. 197 • Bhawoo v. MtUji, I. L. R. 12 Bom. 377 : Nobin Krishna Maker jee v. Russick 
Lall, I. L, R. 10 Cal. 1047 : Emp, v. Balwant, I. L. R. 9 All. 134 : Emp. v. Ala Baksh, I. L.R, 
6 All. 485. 

It is not beep-use circumstances occur to the Magistrate of a District which would render neces- 
sary a more severe sentence than that passed, or a different charge than that framed by a Deputy 
Magistrate that the High Court should interfere. There must be matter on the record of the case 



CniMlNAL rtlOCJSlDTTllE!. 


296 


rpAllf Vlt, 


showing that the charge has been improperly framed, or that the sentence passed is clearly inacie-‘ 
quate to the offence. -iJ^f/, v. Hurnath Sing, 20 W. K. Or. 22. 

A valid conviction, arrived at by a Magistrate who had jurisdiotion in the matter, cannot be 
set aside simply because subsequent to the trial and conviction fresh evidence has been discovered 
which may tend to convict the accused of an offence other than that for which he was convicted. — 
Beg, V. Banuioyal Mahara, 21 W* II. Or. 47. 

Certain persons wore convicted by a Magistrate of the first class of assault. The case was 
brought to the knowledge of the High Court by the complainant preferring a petition to it, to- 
gether with a copy of the Magistrate’s order. This petition was laid before a Judge of the High 
Court, who, observing that the case was one in which the Magistrate should have taken security 
from such persons for keeping the peace, directed the Magistrate to summon them to show cause 
why they should not be required to enter into a bond to keep the peace. The Magistrate accord- 
ingly issued summonses which purported to bo issued “ under the orders of the High Court.” Evi- 
dence was taken, and an order made requiring such persons to enter into a bond. They then, hav- 
ing knowledge of the order of the Judge, applied to the High Court to set aside the order requiring 
them to keep the peace, on the ground that the Magistrate had not proceeded of his own motion, 
but under the Judge’s order, which, they contended, was made without jurisdiotion, and also, that 
the summonses had not set forth the report or information on which they were issued. It was held, 
that the Judge’s order was one which he was competent to make as a Court of Session ; and that, 
inasmuch as the applicants had not been in the slightest degree prejudiced by the defect in the 
summonses which were issued, the defect mentioned was not a ground upon which to set aside the 
Magistrate’s order. — Ernp, v. Mahamed J ajlr, I. L. R. 3 All. 545. 

Enchancement of Sejitence.—^y s. 423 supra, the power which an Appellate Court, as such, had 
under s. 250 of the repealed Code, to enhance a sentence has been expressly removed, and its capa- 
city to interfere with the punishment awarded by the trying Court is now limited among other 
matters to altering the nature of the sentence, “ but not so as to enhance the same.” This seijtion 
(439) confers on High Courts (and on High Courts only) the power to do all that may be done by an 
Appellate Court under ss. 42il and 426, and in terms declares that they may do what an Appellate 
Court cannot, namely, “ enhance the sentence.” Accordingly it has been held by a Full Bench of 
the Allahabad High Court that a High Court in the exercise of its powers of revision can enhance 
a sentence so as to alter its nature. — Emp. v. Bum Kuria, I. L. R. 6 All. (F. B.) 622. 

In the case of Emp, v. Mehter All, I. L. R. 11 Cal. 530, a Police Head Constable, convicted 
under s. ^of the Penal Code, was sentenced by a Sessions Court to three months’ simple imprison- 
ment. In dismissing the appeal, Pkinsef and PIOOT, JJ., enhanced the sentence to six months’ 
rigorous imprisonment. On tlie attention of the Court being called to s. 42.5, supra, they hold that 
they were competent to enhance the sentence under this section, the provisions of which must be read 
with 8. 4^. 

The practice of the Punjab Chief Court with regard to enhancing sentences is fully stated in 
the case of Emp, v. Chunni Lall, — Punj. Rec. 1889, p. 44. 

YHiere the Local Government being of opinion that a sentence passed under s. 326 of the Indian 
Penal Code by a Presidency Magistrate was inadequate and moved the High Court to quash the 
proceedings and order the accused to be committed for trial to the High Court, it was contended 
that as the offence was not exclusively triable by the 00014; of Sessions the High Court had no power 
under 423 (h) to order the accused to be committed. The High Court held, dissenting from Emp. v. 
Sukha, I. L. R. 8 All. 14, that it had the power to order the commitment where it considered that 
that was the procedure which ought to have been adopted by the Magistrate. — Emp, v. Abdul Bahim, 
I. L. R. 16 Bom. 580. 

Paragraph 1 of s. 297 of Act X of 1872 provided that when it appeared to the High Court, that 
there had been a ‘material error’ in any jmlicial proceeding of any Court subordinate to it, 
it might pass such sentence, judgment or order thereon as it thought fit. The words ‘material 
error” do not occur in the present Code, hut the following cases will be found of use in considering 
whether a case had been made out for the inteifference of the Court. 

‘ Material error ’ means an error in law or procedure which affects the decision {Debt Churn 
Biswas, Petitioner, 20 W. R. Cr, 40), or has occasioned a failure of justice. — Beg, v. Bamkanoo, 19 
W. R. Cr. 28 : Sonaton Dass v. Gooroo Churn Dewan, 21 W. R. Cr. 88. 

A decision given on evidence winch was in some parts discirepant, and about the credibility of 
which there might be considerable question, would not, even if the High 0)01114 thought the evi- 
dence doubtful, be a material error in a judicial proceeding within the meaningjof this section, — Huri 
Pershad, Petitioner, ‘24 W. R. Cr. 60 ; and see In the matter of Aurokiam. I. L. R. 2 Mad. 38. 

A Magistrate ought not himself to be a witness in a case in which ne is solo judge of law and 
fsbct*— Emp. v. Donnelly, I. L. R. 2 Cal. 405 : Queen v. Mukta Singh, 4 B. L. R. Ap. Cr. 15. In the 
former case the following remarks were made by MaRKBY, J. : — “In ray opinion the evidence of the 
Judge being practically incapable of challenge or conti’adiction ought not to have been taken. 
Moreover, a Court of Appeal is not a check in the same way that Judges sitting together are a 
check upon each other . . . . . Upon this ground the conviction is bad.” Prinsep, J., however, was 
of opinion that the conviction was not absolutely bad upon this ground, but that it was open to the 
Court to uphold the conviction, if it were of opinion that, after rejecting the M[agistrate’8 evidence, 
there was other evidence sufficient, if believed, to support the conviction. See Wood v. The 
Corporation of Calcutta, I. L. R. 7 Cal, 322. But the mere circumstance that a trying Magis- 
trate is the master of the complainant does not deprive the Mf^istrate of his jurisdiction, though 
it is expedient that the case should be referred to another Magistrate. — In re Basapa, I. L. R. 9 
Bom. 172. See Wood v, Corporation of Calcutta, I. L. R, 7 Cal. 322 : Dimes v. Proprietors of the 
Gran i Junction Canal, 3 H. L. Cas. p. 793, and note to s. 555, infra. 

Under the provisions of this section the High Court may exercise its powers of revision upon 
information in whatever way received.— /w re Aurokiam, 1. L, R. 2 Mad. 38. In that case it 
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appealed that) in the course of a serious riot, one S was killed by a shot from a gun. The first 
prisoner and others were charged with murder.' The Sessions Judge, believing the statement of 
the first prisoner and his witnesses that he had fired in self-defence, acquitted him of the charge. 
Upon a ^tition presented by the widow of the accused praying the Court to exercise their powers 
of revision, the Court held, that it had jurisdiction under s. 297 of Act X of 1872. See In the 
matter of llardeo, I. L. R. 1 All. 139. 

The Court can deal by way of revision with the case of a prisoner who does not appeal, and is 
authorized to pass such * order,’ sentence or judgment as it thinks i\t»— Queen v. Ja^r Alif 19 W. 
R. Cr. J7. 

Although the Code of Criminal Procedure gives no right to the heir, devisee, executor, or any 
other representative of a deceased convict to lodge an appeal or continue an appea' already lodged, 
the High Court may call for the record of the case under s. 423 witii a view to revision and rectifica- 
tion, and may make such order thereon as it may consider just. — Emp, v. Dongaji AndafU !• U. R. 
2 Bom 5d4. See notes to s. 431, supra. 

In In the matter of A urokiam, I. L. R. 2 Mad. 38, the Madras High Court held, that it was 
not intended by the Legislature that the powers given by cl. 1 of s. 297, Criminal Procedure Code 
should be exercised only in particular instances of error, and in the particular manner given in the 
succeeding clauses which are merely intended to show the particular course which may taken 
in those particular instances of error. It also held, that it was not a ground for revision by the 
High Court that all the evidence for the prosecution which might have been brought before the 
Sessions Judge had not been brought before him. 

The High Court has the power to order not only the accused to be tried, but also that he be 
committed for trLal. — Prosnnna Coomar Ohose^ 19 W. R. Cr. 5fi ; see also Lukhy Narain Nagory^ 
24 W. R. Cr. 24 : Emp. v. Ahdul Rahiman, I. L. R. 16 Bom. 580. It has power also to annul what 
is illegal while passing a legal sentence, — e.g.y to set aside so much of a sentence which imposes a 
daily fine in addition to a subtantive fine. — Kristodhone Dutt v. The Chairman of the Municipal 
Corporation of Calcutta^ 25 W. R. Cr. 6. 

A Divisional Bench of the High Court has no power under this section to review its judgment 

f renounced in a criminal case. — Emp. v. Fox^ I. L. R. 10 Bom. (F. B.) 176 ; Emp v. Durga CAarn, 
. L. R. 7 All. 672. See In re Abdul Sobhan, I. L. R. 8 Cal. 63. 

Under the old Code it was held that, in considering whether a person has been improperly dis- 
charged by a Magistrate, the High Court was not restricted to an error of law only, but might order 
a trial where primd the evidence established a case against the accused as to which he should be 
required to enter on his defence.— /w re Troylokhyanath Milter, 1 C. L. R. 83, where In re Mohesh 
Mistree, I. L. R. 1 Cal. 282, was dissented from on the ground that it was beyond the power of 
the Court to make the order made therein. See Lachman v. Juala, I. L. R. 5 All. 161. 

Where a prisoner was charged with giving false evidence in a judicial proceeding, and being 
found guilty under s. 193 of the Indian Penal Code was sentenced to pay a fine of Rs. 100, or in 
default to be imprisoned, the High Court annulled the sentence under s. 297, cl. 6, of the former 
Criminal Procedure Code (X of 1872) on the ground that it was imperative in such a case that some 
term of imprisonment should bo awarded. — Emp. v. Khodai Singh, 3 C. L. R. 527. 

A sentence, where there are a number of prisoners, must impose a specific fine on each prisoner 
The High Court of Madms annulled a sentence imposing a fine of Rs. 300 on the prisoners indivi- 
dually and collectively. — Pro., llth-November 1869, 5 Mad, H. C. R, Appx. v. 

When a prisoner is convicted by a subordinate tribunal of an offence within its jurisdiction, but 
the evidence discloses an offence of a graver character beyond the jurisdiction of that tribunal, the 
High Court may quash the conviction and sentence for the minor offence, and direct a trial before a 
tribunal having jurisdiction over the gi eater. Whether it would do so or not, is a question not of law 
but of expediency upon the facts of a particular case.— J/dd. H, C.Pro,, l^tMay, 1872; Weir p. 

Consent of Accused. — A prisoner on his trial can, it has been said, consent to nothing. — Einp, v. 
Murarji Gokuldas, I. L. R. 13 Bom. p. 391 : Attorney-general y. Bertrand, 31 L. J. P C. 51, at p. 57. 

Criminal proceedings are bad unless they are conducted in the manner prescribed by law, and 
if they are substantially bad in themselves, the defect will not be cured by any waiver or consent of 
the accused.— v. Bholanath Sein, I. L. R. 2 Cal. 23 ; (S. C.) 25 W. R. Cr. 57. See s. 537, infra. 

The High Court may interfere with a conviction notwithstanding that the sentence has ex- 
pired.-— v. Sinha, l.lj. R. 7 All. 135. In many cases a man’s status is altered by a con- 
viction (as in convictions under Chaps. XII and XVIl of the Penal Code), and his prospect of future 
employment may depend upon the existence or annulment of the conviction. 

The High Court has no power, either by way of appeal or revision, to interfere with a sentence 
passed by the Superintendent of the Tributaiy Mehals when exercising jurisdiction over offences 
committed in Mohurbunj, a place not situated within the limits of British India. — Ernp. v. Hurro 
Kole, I. L. R. 9 Cal. 288 : see Emp. v. Keshub Mahajun, I. L. R. 8 Cal. 985 : Hursu Mahapatro v, 
Diruibundhu Patro, I. L. R. 7 Cal. 523. 

WTiere a Magistrate wishes to show cause against a rule issued by the High Court, the proper 
course for him to adopt is to apply to the Legal Remembrancer to cause an appearance to be m^e 
for him in Court, and not to address the Registrar by letter.— /w re Hurro Soo'ndery Chowdhrain. 

It has been held that it is the duty of lower Courts, where there is a conflict between different 
High Courts, to follow the concurrent decisions of the Court to which they are subordinate, and 
that they are not at liberty to adopt a contrary opinion expressed by another High Court.— iforhan 
Ally Mirdha v. Sharoda Proshad Aitch, I. L R. 10 Cal. 82. 
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Interlocutory Orders.-^Tho re visional powers under the section do not apply to interlocutory 
orders, by which no penalty is imposed on the accused, while the trial is still pending.— Aziwi Khan 
V. Emp,, Punj. Rec., 1885, p. 103. 

Under this section the High Court has power to alter or reverse an order whether made under 
8. 195 or 476 of the Code directing a prosecution. — In re Khepu Nath Sikdar^ I. L, R. 16 Cal. 
730 : Chaudhuri Mahomed^ I. L. R. 20 Cal. 349, or, where an order which might have been made 
under s. 146 has improperly been made by the lower Court under s. 145, to make the order which 
the lower Coui’t ought to havfe made.- v. Richardson^ I. L. R. 14 Cal. 561. 

Section 439, read with ss. 435 and 423 (c), supra, enables the Court to reverse an illegal order 
on an application under s. 135, supra. — Ram Kala v. Oanda, Punj. Rec., 1885, p. 89. 

So under the powers conferrea by s. 439, and by s. 15 of the Charter Act the High Court nis^ set 
aside an order made without jurisdiction. — Ananda Chundra Bhuttacharjee v. Stephen, I. L. R. 19 
Cal. 127. 

When the High Court either (1) sentences on appeal a person who has been acquitted by a 
subordinate Court, or (2) passes in revision a sentence involving re-imprisonment on a person who 
has already completed the term of imprisonment awarded by a subordinate Court ; if the accused 
person appears, the High Court will immediately, upon passing sentence of imprisonment, order 
the arrest of the convict, and a warrant will be issued in the usual form to the keeper of the common 
jail in Bombay, or to the officer in charge of some district jail (generally that of Tnana) ; and imme- 
diate orders will thereupon be issued to the Sheriff for the conveyance of the convict to the place of 
imprisonment ; if the accused person does not appear, the High Court’s sentence or order will bo 
sent to the Court by which the trial was had, and it will thereupon be the duty of such Court to 
carry into effect the sentence or order of the High Court in the same manner as if such sentence or 
order had been passed by itself.— Romftay Gazette, 1th May, 1881. 

The following rules under Act X of 1872 to provide for the due certifying and execution of 
orders of imprisomaent in < riminal cases are in force in Bombay : — 

1. When a sentence on a prisoner is reversed or modified on appeal, a fresh warrant will be 
issued by the Appellate Court to the officer in charge of the jail for execution, and its order will be 
communicated to the lower Co irt for record. 

2. When an appeal is rejected or a sentence confirmed, an intimation to that effect will be sent 
to the officer in charge of the jail by the Appellate Court, and its order will be communicated to 
the lower Court for record. 

3. WTion a case is revised by the High Court, the Court or Magistrate to which the High Court 
certifies its order under s. 299 (442) of the Code of Criminal Procedure will proceed under that 
section to issue a fresh warrant or order to the jailor. 

4. When a prisoner has applied to the High Court in revision to have the sentence passed on 
him revised, and the High Court rejects the application, intimation to that effect will be made 
direct to the Superintendent of the Jail. 

5. In cases referred by the Court of Session for the confirmation of a sentence of death by the 
High Court, the High Court will send a copy of its order to the Court of Session, which will then 
issue warrants {vide Forrns 46 and 47, page 290, High Court Circular Order Book) to the officer in 
charge of the jail, as provided in s. .301 (381) of the Code of Criminal Procedure. 

6. In all cases in which a sentence or order is modified or reversed, whether on appeal or revi- 
sion, a separate warrant should be issued as regards each prisoner whose sentence has been so mo(li- 
fied or reversed. In revision cases, the Court to which the order is certified will issue the warrants 
as provided in para. 3. 

7. In all cases the Superintendent of the Jail will acknowledge by letter the receipt of any 
warrant or order or intimation, and will inform the prisoner of the result of his appeal or applica- 
tion and report the fact in the letter. 

8. In all cases in which a fresh warrant has been issued, whether in appeal or revision, the 
warrant should be returned to the Court issuing it when it has been fully executed.— j5om. H, C. 
Cir., 62, Gazette, 1874, p. 557. 

When the High Court calls on a Magistrate for the record of a case, which record has already 
been sent to the Sessions Court in appeal, the Magistrate should make a return accordingly to 
the writ. 

WTien a case is called for at the same time both in appeal and by the High Court in revision, 
the Magistrate should comply with the order of the Court of Appeal and make a return accordingly 
to the writ of the High Court. — Bom. H. C, Cir., 46a. 


440 . No party has any right to be heard either personally or by pleader 

before any Court when exercising its powers of revi- 
Oourt . Provided that the Court may, if it thinks fit, 


sion 


when exercising such powers, hear any party either 
personally or by pleader, and that nothing in this section shall be deemed to 
affect section 439, paragraph two. 


Under the preceding section no order can be made to the prejudice of the accused, unless he 
has had an opportunity of being heard, either personally or by pleader, in his own defence. See 
Reg, V. Devama, I. L. R. 1 Bom. 64. Under s. 436, tne accused is entitled to an opportunity of 
showing cause before an order can be made against him under this section. See In re Nohin Kristo 
Mookerjee, I. L. R. 10 Cal. 268. 
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Under a. 340, every person arccuaed before any Criminal Court may of right be defended by a 
pleader. See notes to that section. 

Under the former Code a private prosecutor was not allowed to appear on a reference to the 
High Court. See Qvsen v. Bam^ai Mazumdar^ 6 B. L. R. Apx. 46 : In the matter of Chandi Charan 
Chatterjee v, Chundra Kumar Ohose^ 5 B. L. R. Apx. 70. 

^ In the case of Thandavan v. Perianna^ I. L. R. 14 Mad. 363, the Madras High Court in exercise 
of its discretionary power under this section declined to hear counsel who appeared in support of 
a petition to revise an order of acquittal. 


441 . When the record of any proceeding of any Presidency Magistrate 
Statement toy Presi- called for by the High Court under section 435, the 


denoy Masrlstrate of 
errounds of his decision 


Magistrate luiiy suhiuit with the record a statement 
setting forth the grounds of his decision or order and 
any facts which he thinks material to the issue ; and the 
Court shall consider such statement before overruling or 
setting aside the said decision or order. 

442 . When a case is revised under this Chapter by the High Court, it 

shall certify its decision or order to the Court by which 

High Court’s order finding, sentence or order revised was recorded or 

to toe certified to lower , i ai / 1 l • a a. a i i ai i * 

Court or Magistrate. passed, and the Court or Magistrate to which the deci- 
sion or order is so certified shall thereupon make such 
orders as are conformable to the decision so certified ; and, if necessary, the 
record shall be amended in accordance therewith. 


Whenever a case is decided on appeal by the High Court under this Chapter, it shall certify its 
judgment or order to the Court by which the finding, sentence or order appealed against was 
recorded or passed. If the finding, sentence or order was recorded or passed by a Magistrate other 
than the District Magistrate, the certificate slnxll be sent through the District Magistrate. 

The Court to which the High Court certifies its judgment or order shall thereupon make such 
orders as are conformable to the judgment or order of the High Court; and, if necessary, the 
record shall be amended in accordance therewith.-— 425, supra. 


PART VIII. 

SPECIAL PROCEEDINGS. 


CHAPTER XXXIir. 


Criminal PROCEnmNGs against Europeans and Americans. 


Unper Burma In Upper Burma, except in the Shan States, Sched. (XVII) of Reg. V of 1892 
imovides that nothing in tho schedule thereto with respect to procedure in inquiries or trials, or 
with respect to sentences or appeals therefrom or the enhancement or execution thereof, shall be 
construed to affect tho Code in its application to European British subjects. 


443 . No Magistrate, unless he is a Justice of tho Peace, and 'except in 
^ ^ tho case of a District MaaisWate or [Act III of 1884. 

inquire into and try Pie.sideiicy Magistrate^ unless he is a M^agis— 

charges against Euro- trate of the first class and an European British subject, 
pean British subjects. inquire into or try any charge against an Euro- 

pean British subject. 


For the definition of ‘ European British subject,’ see s. 4 (w). 


The provisions of this Chapter relating to the kind of Court which shall have jurisdiction to 
inquire into a complaint and try a charge against an European British subject are not so much 
words taking away jurisdiction entirely as words which confer on tho British subject a right to bo 
tried by a certain class of Magistrates or Judges and by no other (see In the matter (f Quiros, I. L. R. 
6 Cal. 83 : (S. C.) 6 C. L. R. 463), which right tho Code enables him to give up. See s. 454, infra. 

Section 111 provides that ss. 109 and 110, supra (as to security for good behaviour), shall not 
apply to European British subjects in cases where they may be dealt with under the European, 
Vagrancy Act, 1874. 

Nothing in this section applies to proceedings against European British subjects under s. 480, 
infra. In other respects the provisions of this Code, except as provided by htis Chapter, apply 
to European British subjects. — S. 463, infra. 

To make out a plea to the jurisdiction of a Mofussil Court on the ground that the accused is a 
European British subject, it is necessary to prove not only legitimate descent but also nationality. 
Hearsay is not admissible to prove nationality. H, C, Pro., 0 Mad H. C. R. 7 ; Weir, p. 20. 
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The following? opinion of the Officiating Advocate-General has been circulated by the Bengal 
Government for the information and guidance of Magistrates in Bengal : — 

* I have come to the conclusion with considerable hesitation, that the words “inquire into or tiy 
any charge ” in s. 443 of the Criminal Procedure Code, 1882, do applv to proceedings under s. 107. 
I think it is impossible for any one to give a confident opinion on the point, when it is a (Question 
arising upon language so obscure. No doubt the word “ charge” is quite wide enough to include, 
and would, I think, ordinarily mean anything which could be made the subject of a charge so as to 
expose a person to the penalties or punishments provided by the Code, whether that charge was an 
act of omission or of an intention to commit an act, provided each was punishable. The difficulty 
arises when we come to s. 445, which appears to be intended to restore the Jurisdiction taken away 
by s. 443 under certain restrictions, but employs different language, speaking only of an offence. 
It seems absurd- that the jurisdiction should ^ restored when an offence is in question and with- 
held when an intention to offend is alleged. The terms used in s. 445 would tnerefore seem, on 
considering the scope of the Code, to be intended to cover the same ground as those used in s. 443. 
The question then arises, is the wider meaning to be given to “ offence ” or the narrow meaning to 
“charge ” ? No doubt “ offence ” is defined, while “ charge ” is not, but the definition allows the real 
meaning to be gathered f !*om the context. I can see no reason whv, when a European is charged 
with an intention of committing an offence, when his mind has to be dived into and its inclination 
inferred from acts generally of a doubtful character, the Legislature should have entrusted the inquiry 
to a class of officers less qualified to judge of such intentions, while prohibiting that class from judg- 
ing with regard to accomplished facts. I should therefore conclude that “offence” in s. 445 is intend- 
ed to correspond with “charge” in s. 443, and means any matter laid to the charge of a person which, 
upon conviction, renders him punishable. The matter dealt with in s. 107 is, I think, one for which 
a punishment is provided. In the first place, I think it must be considered a punishment to have to 
find security; and if security is not forthcoming, the defaulter is to bo committed to prison. In the 
second place, the committal to prison is itself a punishment for the original offence of harbouring 
an unlawful intent, and is not merely a punishment for default in furnishing security when order^ 
by a competent authority so to do. It is really on the same footing as a fine with imprisonment in 
default of payment. I therefore think that the matter is one for which punishment is provided, 
although such punishment is only preventive in its object. 

‘ It is also to be borne in mind that the only process to compel appearance and the only inquiry 
or trial are with respect to the necessity for requiring security; and that, if that matter is not 
beyond the jurisdiction of a Native Magistrate, the subsequent imprisonment, which follows without 
further trial, is within his competence ; so that the Native Magistrate could imprison a European 
for a year under s. 123 ; while under s. 446 he could not sentence him for an accomplished crime to 
more than three months’ imprisonment ; the imprisonment under s. 446 being the direct punishment, 
while under s. 123 it is the virtual punishment, although not a sentence of the Court. I think that 
such a result as this was not intended, and therefore I am of opinion that a Native Magistrate 
cannot inquire into or try cases under s. 107. 

‘ (Sd.) A. Phillips.* 


444 . 1^0 Judge 

Sessions Judgre to be 
an European British 
subject 

Assistant Sessions 
Judge to have held office 
for three years and to be 
specially empowered. 


presiding in a Court of Session except the Sessions Judge 
(Act III of 1884, s. 4) shall exercise jurisdiction over an 
European British subject unless he himself is an Euro- 
pean British subject ; and, if he is an Assistant Sessions 
Jud^e, unless he has held the office of Assistant Sessions 
Jud^e for at least three years, and has been specially 
empowered in this behalf by the Local Government. 


445 . Nothing in section 443 or section 444 shall prevent any Magistrate 
Ooffnlzance of offence from taking cognizance of an offence committed by any 
oommlted by European European British subject in any case in which he could 
British subject. take cognizance of a like offence if committed by another 

person : 

Provided that, if he issues any process for the purpose of compelling the 
appearance of an European British subject accused of an offence, such process 
shall be made returnable before a Magistrate having jurisdiction to inquire into or 
try the case. 

The Magistrates who are ordinarily competent to take cognizance of offences are Presidency 
Magistiates, District Magistrates, Siibdivisional Magistrates, and anv other Magistrate specially 
empowered by the District Magistrate or Local Government in that behalf. See s. 191, suprut and 
s. 480, infra. 


446 . Notwithstanding anything contained in section 32 or section 34, no 
Sentences which may Magistrate other than a District Magistrate or [Act III 
be passed by Provincial of 1884, s. 5] Presidency Magistrate shall pass any 
Magristrates. sentence on an European British subject other than 
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imprisonment for a term which may extend to three months, or fine which may 
extend to one thousand rupees, or both. 

“ And a District Magistrate shall not pass any such sentence other than 
imprisonment for a term which may extend to six months, or fine which may 
extend to two thousand rupees, or both.” [Act III of 1884, s. 5.] 

Sections .S2 and 34 deal with the sentences which Magistrates may pass. The former section 
gives a Magistrate power to pass the following sentences, — viz, imprisonment for a term not exceed- 
ing two years including such solitary contineinent as is authorized by law ; Hne not exceeding one 
thousand rupees and vdiipping. That power is now curtailed in the case of European British sub- 
jects. See Emp. v. Berril, I. L. R. 4 All. 141. 

A Magistrate is not bound to ask an accused person categorically whether he claims his rights 
as a European British subject, nor to explain his rights to him as such. — Tobin v. Emp,, Punj. [[fee., 
1885, p. 11. See s. 454, post, 

447 When an European British subject is accused of an offence before 
When commitment is ^ Magistrate, and such offence cannot, in the opinion of 
to be to Court of Session such Magistrate, be adequately punished by nim, and 
and when to Hifi^h Court, is not punishable with death or with transportation for 

life, such Magistrate shall, if he thinks that the accused ought to be committed, 
commit him to the Court of Session, or, in the case of a Presidency Magistrate, 
to the High C/Ourt. 

When the offence which appears to have been committed is punishable with 
death or with transportation for life, the commitment shall be to the High Court. 

‘High Coui*t’ means, in reference to proceedings against European British subjects or per- 
sons charged jointly with European British subjects (s. 214, supra), the High Courts of Judicature 
at Fort William, Madras, and Bombay, the High Court of Judicature for the North-Western Prov- 
inces, the Chief Court of the Punjab, and the Recorder of Rangoon.— m 4 (i), supra. Section 
185, supra, also provides that in British Burma, when the offender is an European British subject, 
the Recorder of Rangoon, and in all other cases the Judicial Commissioner, shall, for the purposes 
of this section, be deemed to he the High Court. As to Upper Burma, see Reg. VII of 188o and 
Act XI of 1889, ss. 46, 48 and 66. 

Whore a person outside the Presidency towns is accused of having committed an offence con- 
jointly A\ith an European British subject who is about to be committed for trial, or to be tried be- 
fore the High Court on a similar charge arising out of the same transaction, and the Magistrate 
finds there are grounds for committing the accused for trial, tho commitment must be to the High 
Court and not the Court of Session.— 214, supra. 

Instructions as to European British Subjects committed to the High Court. — (a) Magistrates 
making commitments to tho High Court in its original criminal jurisdiction should promptly send 
the records of cases to tho Clerk of the Crown, and not delay doing so until tho commencement of 
the Sessions at which the cases are to be tried. The practice of so delaying couses great inconvenience 
to all concerned, and deprives the Judge generally of the opportunity, which ho ought to have, of 
looking over the depositions of the witnesses before the case goes to trial. 

(5) A copy of the warrant of commitment should always form part of the record sent to the 
Clerk of the Crown. 

{c) All witnesses should bo hound, in the usual form, to attend at the Couid house on a day 
specified, which should be the.^rs^ day of the Sessions for which the prisoner is committed ; and this 
should be the next Sessions after the commitment, if there is a suniciont interval of time between 
the commitment and the next Sessions ; and if not, then the next following Sessions. Much incon- 
venience is often occasioned by and to witnesses from the Mofussil in consequence of their want of 
information as to the means getting quarters, if they are poor and strangers, and as to the means 
of obtaining their expenses. They should be informed that tho Commissioner of tho Police of Cal- 
cutta (and not the Clerk of the Crown) has charge of these matters. 

{d) In cases where Magistrates require advice or direction (except as to what merely concerns 
the office of Clerk of the Crown), they should apply direct to the Solicitor to Government. — Cal, JET. 
C. C. 0., No. 5 of 6th May 1864 ; Wilkins, pp. 125, 126. 

Warrants to be sent with European British Subjects committed to the High Court, — (a) The 
warrant of commitment in the following form should be directed to the Superintendent of the Presi- 
dency Jail in Calcutta: — 

To the Supermtendent of the Presidency Jail. 

Whereas of is (or are) chatted 

with {state qfence) and has (or have) been committed to take his (or their) trial before the High 
Court : 

You are hereby required to receive the said into your 

custody and to have the body (or bodies) of the said before the said 

High Court for trial at the Sessions of the Court next ensuing the date hereof. 

Dated the 18 


{Signature.) 

{Office and powers.) 
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(ft) The warrant of commitment oucht always to be delivered to the officer in whose custodv the 
prisoner is sent, in order that it may be made over vdth the prisoner to the Superintendent of the 
Presidency Jail as his authority to receive and detain the prisoner. Failure of justice has been 
caused in many cases through neglect to adopt this course, and the Court trust that Magistrates 
will be careful as well in this respect as in taking proper steps to ensure the attendance of the neces- 
sary witnesses at the Sessions. In addition to the warrant of commitment, a warrant should be 
directed to the Police-officer in charge of the prisoner, and should direct such officer to take the 
prisonf r and deliver him to the Superintendent of the Presidency Jail. Such warrant may be in 
the following form : — 

Form of Warrant. 

To {the name of the officer or oficers sent in charge (f the prisoner) and to all other Peace officers 
of the Empress of India in the Provinces and Districts oi Bengal, Bohar, and Orissa, and places 
subordinate thereto, whom this may concern. 

Whereas of 

is charged with ( state the offence as in warrant of commitment)^ and has been committed by me, the 
undersigned Magistrate, to the Superintendent of the Presidency Jail for trial before the High 
Court of Judicature at Fort William in Bengal, you are therefore hereby required to receive the said 
into your custody, and to deliver him into the custody of the Superinten- 
dent of the Presidency Jail at Calcutta, to be there safely kept until he shall bo thence delivered 
by due course of law. 

Dated the day of 

—Calc, H, C, C, O., No, 8 ofUh August 1866 ; Wilkins, pp. 126, 127. 

The following rules are in force in the Punjab : — 

“Any Magistrate or Justice of the Peace committing a European British subjectfor trial be- 
fore the Chief Court of the Punjab shall, in conformity with ss. 20 and 27 of Act IV of 1866, direct 
a warrant to some jailor or other officer having authority to receive and keep prisoners, and the 
same shall be in the form (C) given in the second Schedule to the Code of Criminal Procedure, and 
referred to in s, 303 (384) thereof. 

2. “Whenever the Chief Court shall have given notice of its intention to hold sittings at any 
place, whether at the scat of Government of the Punjab, or elsewhere, in the exercise of the origi- 
nal criminal jurisdiction, the Deputy Commissioner of the District, within which such place may 
be situate, shall cause to be brought before the Chief Court at its sittings all such accused persons 
as may be in the custody of the jailor or other officer having authorityr'in such district to receive 
and keep prisoners committed for trial before the Chief Court, unless the Court in any particular 
case shall otherwise order. 

3. “ When the accused person is brought before the Coui*t, according to the requirements of 
8. 237 (271) of the Code of Criminal Procedure, he shall remain, until after the trial, in the custody 
of such person as the Deputy Commissioner of the District may appoint for his custody. 

4. “ Every person committed for trial before the Chief Coui't, who shall be delivered by the 
jailor or other officer having authority to receive and keep pi isoners to the Deputy Commissioner 
of the district for the purpose of being brought before the Chief Court, in conformity with the said 
s. 237 (271) of the Code of Criminal Procedure, shall be deemed to have been delivered from jail in 
due course of law. 

5. “All persons committed or bailed for trial at any time other than during the sittings of 
the Court shall bo tried at the sittings held next after the date of the de'ivery of the charge to 
the Registrar, unless the Court shall otherwise order ; and all persons committed or bailed during 
any sittings of the Court shall be tried at such sittings unless the Court shall otherwise order. 

6. “As soon as notice shall have been given by the Chief Court of the place of trial of any 
European British subject committed for trial befoie it, the committing officer shall send intimation 
to the officer in charge of the jail, to which the accused is to be committed for intermediate custody, 
of the probable time of arrival of the accused. Notice should at the same time be sent the Deputy 
Commissioner of the District within which the place of trial may be situate. 

7. “At all trials before the Chief Court some proof must be forthcoming that the accused is 
a European British subject and amenable to the jurisdiction of the Court. For this purpose the 
committing Magistrate should forward some evidence in proof of the status of the accuseef, unless 
the a cused has made a statement before the Magistrate to the effect that he is a European British 
subject. The fullest proof is not required as if the question were in issue.”— p. 100. • 

The following rules regarding the commitment of Europeans and others to the High Court 
Sessions were publised in Bombay : — 

1. It shall be the duty of committing Magistrates, at the time of commitment, to take recog- 
nizances from prosecutors and witnesses for the prosecution whoso attendance may be necessai'y at 
the trial, binding them to be present at the High Court on the first day of the particular Sessions 
to which the case is committed. 

2. The Sessions will commence on the following dates 
Ist, — The 2nd of Februai’y, 

2nt/. — The 10th of April, 

Srd,~ The 27th of June. 

^th , — The 10th of September, 

5th. — The 20th of November, 

unless any such date shall fall on Sunday, when the Sessions will begin on the following Monday. 

3. Witnesses for the defence shall, under s. :158 (216) of the Code of Criminal Procedure, be 
summoned by the Magistrate to attend at the High Court on the first day of the Sessions to wliich 
the accused is committed. 

4. It shall further be the duty of the Magistrate to forward to the Clerk of the Crown, with 
the record of his proceedings, a list of the witnesses for the prosecution fi’om whom recognizances 



303 


CHAP. XXXIII, ss. 448-451.] trial of Europeans. 


have been taken, and also of the witnesses for the defence to whom summonses have been issued, 
v’ith a note of the date on which such witnesses have been required to be in attendance at the High 
Court. 

5. Should the Ma^strate in his discretion consent to summon other witnesses on behalf of the 
accused at any time subsequent to the commitment, he shall transmit to the Clerk of the Crown a 
supplemental list without delay. 

6. It shall further bo tne duty of the Magistrate, upon receiving from the Clerk of the 
Crown a letter stating the day on which the Criminal Sessions are to be held and requesting him 
to cause the witnesses to be served with notices to attend on the day named, to cause the witnesses 
to be served with such notices in sufficient time to ensure their attendance on that day, and to take 
any other proceedings that may be necessary for the purpose. 

7. When an accused person is sent to Bombay in custody to await his trial at the Criminal 
Sessions of the High Court, the warrant for his detention shall be addressed to the Superintendent 
of the House of Correction.— jBcmfea?/ Gazette^ 1879, pp. 471,475. 

As to the trial of European British subjects in Travancore and Cochin, see Gazette of India, 
1875, p. 404. 


448. Where any person committed to the Hi^h Court under section 447 

is charged with several offences Of which one is punish- 
auie with death or transportation for life and the others 
with a less punishment, and the High Court considers 
that he should not he tried for the offence punishable 
with death or transportation, the High (Jourt may never- 
theless try him for the other offences. 


Trial of offences of 
which one Is, and the 
others are not, punish- 
able with death or trans- 
portation for life. 


449. Notwithstanding anything contained in section 31, no Court of 
Sentences which may Sessions shall pass on any European British subject any 

be passed by Court of sentence other thai) a sentence of imprisonment for a 
Session. term which may extend to one year, or fine, or both. 

If, at any time after the commitment and before sigjiing judgment, the 
Procedure when Ses- ])residing Judge thinks that the offence which a})pear8 
sions Judge hnds his to be proved cannot be ade(|uately punished by such a 
powers inadequate. Sentence, he shall record his opinion to that effect and 

transfer the case to the High Court. Such Judge may either himself bind over, 
or direct the committing Magistrate to bind over, the complainant and witnesses 
to a])})ear before the High Court. 

Compare s. 76 of Act X of 1872. 

The second paragraph of that section empowered the Court to transfer the case at any stage 
of the proceedings. Now the transfer must be after commitment and before signing judgment. 

As to the procedure to be adopted when a commitment to the High Court is made under this 
section, sec ss. 217 and 218, mijra* 

450. If the Judge of the Sessions Dlvisioji unthin which the offence is or^ 
Procedure when Ses- dlnarilij triahle is not an European British subject^ the 

sions Judge is not an case shall be reported by the committing Magistrate for the 
European British sub- orders of the Idqhest Court of criminal appeal for the 

ieCt • ' • 7 • *^ 7 * 7 7 7 - ' • • • 

** * promnee wdhin which such division is situate. 

In British Burma the Court of the liecorder of liangoon shalf for the pur~ 
poses of this section, be deemed to be the highest Court of Criminal Appeal, 

This section has been repealed by A.ct III of 1884, s. 6. 


451. “ (1) In trials of European British subjects before a High Court 

Jury or assessors be- Court of Session, if before the first juror is called 
fore High Court or and accepted, or the first assessor is a))pointed, as the 
Court of Session (.^se may be, any such subject requires to bo tried by a 

mixed jury, the trial shall be by a jury of which not less than half the number 
shall be Europeans or Americans or both Europeans and Americans. 

“ (2) When any such trial before a Court of Session would in the ordinary 
course be with the aid of assessors, the European British subject accused, or, 
where there are several European British subjects accused, all of them jointly, 



304 


CRIMINAL PROCEDURE. 


[part VIII. 

may, instead of claiming to be tried by a mixed jury under sub-section (1), 
require that not less than half the number of the assessors shall be Europeans 
or Americans or both Europeans and Americans.” 

[Act III of 1884, s. 7.] , 

See 8. 269 as amended by Act X of 18:6, 8. 9, tupra, and 8. 460, post. 

As to the number of persons of which a jury may consist, see note to s. 274, supra. 

In the case of the trial of a person not being a European or American, a majority of the jury, 
if he so desires it, shall consist of persons who are neither Europeans nor Americans.— 275, 
supra, 

451 A. “ (1) In trials of European British subjects before a District Magis- 

trate, any such subject may, in a summons-case before 

BritSh^ubJeot ^^ciaim is heard in his defence under section 244, or in a 
jury before District warrant-case before he enters on his defence under 
Magistrate. . section 256, claim that the trial shall be by a jury 

composed in manner prescribed by section 451. 

“ (2) If a claim is made under sub-section (1) in a summons-case at the time 
when the Magistrate proceeds under section 244 to hoar the accused, or in a 
warrant-case at the time when the Magistrate calls upon the accused under 
section 256 to enter upon the defence, the Magistrate shall forthwith issue the 
necessary orders for the trial by a jury as aforesaid. 

“ (3) If such a claim is made at an earlier stage of the proceedings, the 
Magistrate shall issue such orders whenever it ajijiears to him from the evidence 
recorded that there will be a sufficient case to go before a jury. 

“ (4) In every such case the Magistrate sliall, notwithstanding anything 
contained in section 242, before issuing any orders as aforesaid, frame a formal 
charge. 

“(5) The provisions of sections 211, 216, 217, 219, and 220 shall, so far 
as may be, apply for the purpose of securing the attendance of the complainant, 
the accused, and the witnesses at every trial to be held under this section. 

(6) The provisions of this Code relating to the procedure in a trial by 
jury before a (Jourt of Session shall, as nearly as may be, apply to every trial 
under this section as if the District Magistrate were a Sessions Judge and the 
accused had been committed to his Court for trial. 

“(7) All Courts may construe any of the provisions referred to in sub- 
section (5) or sub-section (6), in so far as they are made applicable by that 
sub-section, with such verbal alterations not affecting the substance as may be 
necessary or proper to adaj)t the same to the matter before them. 

“(8) Nothing in this section shall affect the ])ower of the Magistrate to 
commit an accused person for trial under section 347 or section 447.'’ 

[Act III of 1884, 8. 8.] 

The effect of the sixth clause of this section is to confer upon the District Magistrate pre- 
cisely the same authority as the Sessions Judge has under s. 307 of the Code to submit to the High 
Court a case in which ne disagrees with the verdict of a jury so completely that he considers a 
reference necessary. The expression “ trial by jury” does not only refer to proceedings up to the 
time when the jury pronounce their verdict but refers generally to cases triable with a jury as 
contradistinguisned from cases tried with the aid of assessors or in any other manner mentioned in 
the Code. — Mmp, v. McCarthy^ I. L. R. 9 All. 420. 

451B. “If an accused person claims to be tried by jury under sec- 
tion 451A, and in the opinion of the District Magis- 
trate there is reason to believe that a jury composed in 
manner prescribed by section 451 cannot be constituted 
for the trial before himself, or cannot be so constituted without an amount of 
delay, expense or inconvenience which under the circumstances of the case would 
be unreasonable, he may, instead of issuing orders for the trial before himself 
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under section 451 A, transfer the case for trial to snch other District Magistrate 
or to such Sessions J udge as the High Court may, from time to time, by rules 
made by it in this behalf and approved by the* Local Government, or by special 
order, direct. 

“ (2) When a case is transferred under this section to a Sessions Judge or 
District Magistrate, he shall with all convenient speed try it with the same 
powers (including the power of commitment) and according to the same proce- 
dure as if he were a District Magistrate acting under section 451 A.” 

[Act III of 1884, s. 8.] 

452 . In any case in which an European British subject is accused 
Trial of Buropean with a person not being an European British 

British subject and subject, and such European British su})ject is coinmit- 
Natlve jointly accused. fQj. before a High Court oi* Court of Session, 

such subject and person may be tried together, and the procedure on the trial 
shall be the same as it would have been had the European British subject been 
tried separately : 

Provided that, if the European British subject requires under section 451 

to he tried by a mixed jury, or by a mixed set of asses- 
sors, and the person not being an European British 
subject requires that he shall be tried separately, the 
latter person shall be tried separately in accordance with the provisions of 
Chapter XXIII. 

This section corresponds with ss. 36 and 37 of Act X of 1875, except that it applies not only 
to High Courts, but also to Courts of Session. 

It has been held, that a prisoner not being an European British subject, who is not charged 
jointly with an European British subject, is not entitled to be tried by a jury of which at least five 
persons shall not be Europeans or Americans. — Reg, v. Lalubhai Gopaldassy I. L. R. 1 Bom. 232. 

A person not being a European British subject, who is tried before a District Magistrate with a 
European British subject, cannot claim. the right of appeal to the High Court under this section, 
which is exclusively reserved to such European British subject . — In re Solomon^ I. L. R. 14 Bom. 160. 

See s. 461, infra, 

453 . When any person claims to be dealt with as an European British 
Procedure on claim of subject, he shall state the grounds of such claim to tho 
person to be dealt with Magistrate before whom he is brought for the purposes 
as Buropean British inquiry or trial ; and such Magistrate shall in- 

subject. quire into the truth of such statement, and allow the 

person making it a reasonable time within which to prove that it is true, and 
shall then decide whether he is or is not an European British subject, and shall 
deal with him accordingly. If any such person is convicted by such Magistrate 
and appeals from such conviction, the burden of proving that the Magistrate’s 
said decision was wrong shall lie upon him. 

When any such person is committed by the Magistrate for trial before the 
Court of Session, and such person before such Court claims to be dealt with as an 
European British subject, such Court shall, after such further inquiry, if any, 
as it thinks fit, decide whether he is or is not an European British subject, and 
shall deal with him accordingly. If he is convicted by such Court and appeals 
from such conviction, the burden of proving that the Court’s said decision was 
wrong shall lie upon him. 

When the Court before which any person is tried decides that he is not an 
European British subject, such decision shall form a ground of appeal from the 
sentence or order passed in such trial. 

There appears to be no appeal from an order deciding that an accused person is not an European 
British subject, apart from its being a ground of appeal from a conviction after such order has been 
made. 

C OR P 
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An accused person oupfht to have an opportune afforded of pleading that he is an European 
British subject. A mere statement made by a prisoner after the trial bos been completed cannot 
be acted upon.— C^arA: v, Beane, 5 W. R. Or. 63. The section does not impose any duty upon a 
Magistrate to ask an accused person categorically if he is a European British subject.— ToWn v. 
Emp,, Purij. Rec., 1885, p. 11. See next section. 

When an accused claims to be dealt with as a European British snldect, the Magistrate must 
decide that point before going into the case. —Emp» v. I. L. R. 4 All. 141. 


Failure to 
status a waiver. 


454 . If an European British subject does not claim to be dealt with as 

such by the Magi.strate before whom he is tried or by 
plead ^}jom he is committed, or if when such claim has been 
made before, and disallowed by, the committing Magis- 
trate, it is not again made before the Court to which such subject is committed, 
he shall be held to have relinquished his right to be dealt with as such European 
British subject, and shall not assert it in any subsequent stage of the same case. 

Unless the Magistrate has reason to believe that any person brought before 
him is not an European British subject, the Magistrate shall ask such person 
whether he is such a subject or not. 


Compare s. 84 of Act X of 1872. 

The provision that if, when a claim has been made before and disallowed by the committing 
Magistrate, it is not again made before the Court to whicli the accused has been committed, the 
accused shall bo deemed to have relinquished his right, is now. 


Where a European British subject waives his right to be dealt with as such by the Magistrate 
before whom he is tried, he thereby loses all the benefits of the special procedure provided for him 
under Chapter XXXIII of the Code. — Enip. v. Grant,, I. L. R. 12 Bom. ^(il. 

Before an European British subject,, it has been held, can be considered to have waived his privi- 
lege conferred upon him by this Chapter, it must appeal* that his rights have been distinctly made 
known to him, and that he has been enabled to exorcise his choice and judgment whether he would 
or would not claim such right. — In re Qniros, I. L. R. 6 Cal. S3 : (S. C.) (> C. B. R. 4(>3. See In re Foy, 
Tay. and Boll, 22(3 ; Reg v. Bholamtth Sen, I. L. R. 2 Cal. 23. This waiver of privilege under this sec- 
tion must 1)0 an absolute giving up all rights with reference to this Oliaptor which a European 
British subject has, and the words ‘ dealt with as such before the MagistiMte’ mean everything con- 
tained in the Chapter— that is to say, the tribunal having cognizance of the case, the j)rocedure, and 
also the punishment to which the accused would be liable.— //i the, matter of Qnlros, I. L. R. (> Cal. 
83 : (8. C.) 6 C. L. R. 4(33, per Jaokson, J. There, (^uiros and others, who were all European 
British subjects, were charged , with rioting and violence, before the Assistiint Magistrate vested 
with the powers of a Magistrate of tin; second class only. Tlie offences being triable under s. 72 of 
Act X of 1872 only by a Magistrabi of the first class, wlio was also a JiiNtice of the Peace, the ac- 
(aised were asked if they had any objection to being tried by the Assists ut Magistrate. Each of the 
accused said he lunl no objection, and the trial accordingly proceeded, and all were found guilty 
and convicted. Th • High (fourt quashed the convictions. Ja(’Ks;)N, said : — “In the case be- 
fore us, for anything that appears to the contniry, the question put to the accused may .simply have 
been wlndhev they had any pci*sonal objection to Mr. (fasperz as Magistrate, to tiy them. The 
answer naturally would be, ‘ We have no objection to l>e tried by Mr. Cas)>erz.’ But if the question 
had been, ‘ You stand here as Kuroi>ean British subjeids which I know you to be, and as such British 
8ubjc(;ts you have the right to claim that you should not bt; tried, except by Magistrates of the first 
class, to which class I do not belong. Do you claim that right or not? ’--the answers might have 
been quite different.” 

The following circular has l>een published by the Bombay High Court ; — 

If the Magistrate know that the prisoner is a European Britisli subject, it is his duty, whether 
the prisoner claims exemption or not, to abstain from further proot^edings against him as a Magi.s- 
trato. ^ If without any actual knowledge on the subject, the Mag-istrato have reason to suppose that 
the prisoner is such a British subject, it is the Mvagi.strate’s duty to ascertain from him whether he 
alleges or denies that he is one ; and if he alleges that lie is, to give him every facility, by allowing 
him, and otherwise, time for proving that he is, the burden of smdi proof being on him. A Magis- 
trate will not be justified, if ho hiui reason to suppose that a prisoner is a Euroi)ean British subject, 
in proceeding against him as if he wore not one, without first giving him a distinct opportunity 
of pleading that he is one. If he do not so plead, or be not able, upon time being allowed him for 
that purpose, to adduce any satisfactory proof of his being a European British subject, the Magis- 
trate will bo quite warranted in proceeding agaiii'it him. If he do so plead and give proof, 
or produce documents which, although not amounting to full legal proof of his status, satisfy the 
Court that he is really a European British subject, the Magistrate should, without putting the 
prisoner fully to complete his proof by stri(;t legal evidence, take up the case as a Justice of 
the Peace, and send it up to the High Court, taking care to record distinctly the statement made 
by the prisoner that he is a British subject of lawful European descent.— i?om. H, C, Cir, 39. 

The Magisti'ato ought to inquire whether he has jurisdiction or not, if there is any doubt on the 
point, for if ho has no jurisdiction, and has the knowledge or means of knowledge of his want of 
hirisdiction, he is liable as a trespasser, if he acts. —/w re Foy, Tay. and Boll, 219. See s. 534, infra, 
>co also Tobin v. Emp,, Punj. Rcc., 1885, p. 11. 
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455. Where a person who is not an European British subject is- dealt 
- . , . ... with as such under this Chapter, and does not object 

Chapter of person not the inquiry, commitment, tnal or sentence (as the case 
an European British may be) shall not, by reason of such dealings be in- 

valid. 


456. When any European British subject is unlawfully detained in 

tody by any person, such European British subject or 
any person on his behalf may apply to the High Court 
which would have jurisdiction over such European 
British subject in respect of any offence coininitted by 
him at the place where he is detained, or to which he 
would he entitled to appeal from any conviction for any such offence, for an 
order directing the person detaining him to bring him before the High Court 
to abide such further order as it may pass. 


Right of European 
British subject unlaw- 
fully detained to apply 
for order to be brought 
before High Oourt. 


This section only applies in the case of unlawful detention of European British subjocta. See 
Queen v. Gholam Ittmail^ I. L. R. 1. All. (F. B.) 1. In that case certain natives of India had been tried’ 
and acquitted, but an appeal having been preferred against the judgment of acquittal to the High 
Court, they were arrested by the Police, who brought them before the Magistrate, and the Magis- 
trate illegally directed that they should be detained in custody, pending the decision of the appeaL 
A majority of the High Oourt at Allahabad held, that the High Court had no power as a Oourt of 
Revision to interfere with the order, on the ground that it was not a judicial proceeding. Tuhnkr, 
OfFg. 0. J., said ; — “ To European British subjects, and to such persons only, the 81st section (of 
Act X of 1872) accords the privilege, if they are detained in custody, and consider their detention 
illegal, of applying to the High Oourt.” 


Within the limits of the ordinary original civil jurisdiction of the High Oourt, any person, 
whether an European British subject or not, if illegally or improperly detained in public or private 
custody within such limits, may be set at liberty by the High Court.—AS'. 491, infra. 


n* Section 8 of Act XXI of 1879 (Foreign Jurisdiction and Extradition Act) provides that the law 
for the time being in British India, relating to offences and to criminal procedure shall extend to 
all British subjects, whether European or Native, in the dominions of Princes and States in alliance 
with H(‘r Majesty, This (lode, as amended by Act III of 1884, is thus by virtue of that section 
extended to allsucdi British subjects. v. Edwards^ I, L, R. 9 Bom. 3i^3. See Emp, v. Morton^ 
I. If. R. 9 Bora. (F. B.) 288, and s. 458, infra. 


Procedure 

application. 


on 


457. The High Court, if it thinks fit, may, before issuing such order 

inquire, on affidavit or otherwise, into the grounds on 
which it is applied for, and grant or refuse sucli appli- 
cation ; or it may issue the order in the first instance, 
and, when the person applying for it is brought before it, it may make such 
further order in the case as it thinks fit, after such inquiry (if any) as it thinks 
necessary. 


458. The High Oourt may issue such orders thraughoiit the territories 
Territories through- witliin the local limits of its appellate criminal jurisdic- 
out which High Oourt tioii, and such other territories as the Governor-General 
may issue such orders. Council may direct. 


The following Notification, dated 23rd September 1874, No. 1203, has boon issued by the ‘Home 
Department : In exercise of the powers conferred by the 28th Victoria, cap. 15, s. 3, the Governor- 
General in Coundl is pleased to make the following orders 

I. — Orij^inal and appellate criminal jurisdiction shall be hereafter exercrised over European 
British subjects of Her Majesty by the several High Courts established at Madras and Bonabay 
and in the North-Western Provinces of India, respectively, as below provided ; 

By the High Court at Madras in— 

Coorg. 

Upper Godavori District of Central Provinces. 

By the High Court at Bombay in — 

The Nagpur and Narbada Divisions of the Central Provinces. 

The Chhattisgarh Division of the Central Provincosr 
The Pargana of Manpur in Central India. 
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By the High Court of the North-Western Provinces in— 

Oudh. 

The Jabalpur Division of the Central Provincest 

The line of Railway from Allahabad to Jabalpur, and the lands and buildings appurtenant 
thereto other tnan the station at Satna. 

Morar Cantonment, Ajmere, and British Mairwara. 

II,— The line of Railway from Allahabad to Jabalpur, and the lands and buildings appurtenant 
thereto, shall be deemed to be part of the District of Allahabad for the purpose of trial by the Court 
of Sessions at Allahabad of offences cognizable by a Court of Session, and alleged to have been 
committed on the said line of Railway lands and buildings. . 

This notification cancels the notifications numbered and dated respectively as follows ; 

Home Department, No. 221, dated 10th January 1867. 

„ ,, No. 4919, dated 27th October 1869. 

„ „ (Judicial), No, 880, dated Slst May 1871. 

— Gazette of India, 1874, p. 484. 

The following additional Notification, dated 23pd September 1874, No. 178J, has been issued 
by the Foreign Department : With reference to Notification, No. 1203 of this date, in the Horae 
Department, the Governor-General in Council is pleased, in the exercise of the powers conferred 
by the 28th Victoria, cap. 15, s. 3, to make the following orders : 

Original and appellate criminal jurisdiction over European British subjects of Her Majesty, 
being Christians, resident in the Native states, territories, and chiefsliips below named, shall, until 
the Governor-General in Council otherwise orders, be exercised by the High Courts of Judicature 
established at Fort William, Madi*as, Bombay, and in the North - Western Provinces, respectively, 
as follows : 

I, — By ifie High Court at Fort William in — 


Manipur. 

Kuch Bihar. 

The States in the Khasia Hills. 

The Katak Tributary Mahals. 

The Tributary Mahals of Chutia Nagpur. 
Sikkim. 


Bhutan. 

Hill Tipperah. 

Nepal. 

The Territories of Chiefs or Tribes adjoin- 
ing the Bengal Frontier. 


Mysore. 

Tiuvancore, 

Cochin. 


II, — By the High Court at Madras in — 


Pudukottai. 

Ban^napalle. 

Sanaur. 


Ill,— By the High Court at Bombay in— 


The Haidambad Assigned Districts. 
Haidarabad excepting the Assigned Dis- 
tricts. 

Ali Morad’s Territory in Upper Sindh. 
Kolhapur. 

Sawant Wari. 

The Southern Mahratta State. 

The Satara Jagirs, 

Jingira. 

Suchin, 

Bandsa. 

Dharmpur. 

The States in the Rewa Kanta Agency. 
Penth in the Ahraadiiagar Collertorato. 

The Territories of Chiefs or Tribes adjoin- 
ing the Sindh Frontier, 

Bhopal. 

Barwani. 

Dewas. 

Dhar. 

Indore excepting the District of Alampur 
in Bundelkund. 

Jobalt. 

Burwai. 

Kattiwara. 

Jawar. 

Cambay. 

The Gaikwar’s Territories. 

The States in Kathiawar, 

Kach. 

The States in the Pahlanpur Agency. 

The Statas in the Mahi i^nta Agency. 
Jaura. 

Kilchipur. 

Narsinghar. 

Rajghar. 

Batmm. 

Sitaman. 


Sillana, 

Gwalior, Districts of. 
M uhammadgarh, 
Matwara. 

Rattan Mol. 

Ali Raj pur. 

Jhabua. 

Tonk, Districts of, 
Pirawar. 

Nimbhora. 


Boron ji. 

Meywar. 

Pertabghar, 

Marwar. 

Dungapur. 

Banswara, 

Jhalawar. 

Serdhi. 

Jaisalraer, 

Amjhira 

Agar 

Bag 

Diktan 

Mandisur 

Nimuch 

Ujein 

Sagor 

Shujawulpur 

Sonkach 


With the Revoral parganag 
Rubordiii.ite thereto, included 
in the charge of Sindia’s Sir 
Subah of Malwa. 


and 

Bhilsa 

Ganj Baroda 
Malharghar 
Maksudan- 
ghar 

Jabra Patan, 
Gangrar. 
Pach Pahar. 


With the several parganas eubor- 
dinato thereto, which form 
part of Sindia’s Sir Subah of 
Esangarh. 

j 

Districts of 
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III,— By the High Court at Bombay in— Continued* 

X>ar^. Barara. 

I'he Feudatory States in the Central Pro- Sakti. 

vinces, mz, Kawarda. 

Kaluhandi or Karond* Khaimfifarh. 

Raigarh Bargarh. Nancigaon. 

Sarangarh, Kond^ or Chhuikhadan. 

Patna. Kanka. 

Sonepur, Bastu, 

Kairaldol. Makrai. 


IV. — By the High Court in the 

Garwal. 

Chirkhari. 

Bholpur. 

Bhurtpur. 

Alwar, 

Jeypur, 

Keroli. 

Tonk, with the exception of Pirawa, Nim- 
bhera, and Seronji. 

Kotah. 

Bundi. 

jKishongarh. 

Bikanir. 

Sliapura. 

Rampnr. 

Gwalior, the whole of the State, excepting 
the Sir Subahship of Malwa and the dis- 
tricts under the Sir Subaship of Esangarh 
enumerated above. 

The Mairwara Perganas belonging to Mey- 
war and Marwar. 

Bandelkand States and Chiofships, 
Adjeygarh. 

Alipura. 

Baoni. 

Beronda. 

Behat. 

Behari. 

Bhaisonda* 


North- Western Provinces in — 

Bijawar. 

Bijna. 

Chatiapur. 

Dhurwai. 

Bhattiah. 

Geranli. 

Gaurihar, 

Jigni. 

Jassu. 

Kamta Bigola. 

Koti. 

Kauniadhana. 

Logasi, 

Maihir. 

Nagod. 

Naiagoan Rebai. 

Urcha. 

Pahari Banka. 

Pahara Chan be. 

Paldoo. 

Panna. 

Bewah. 

Sohawul. 

Sampthar. 

Surila. 

Tiraon. 

Tori Futtehpur. 

Holkar’s Bistrict of Alampur. 


— Gazette of India, 1874, p. 485. 

The following Notitication, dated 23rd September 1874, No 179 J., has been issuecl Iw the 
Foreign Department : In exercise of the powers vested in him by s. 6 of Act XI of 1872, the 
Governor - General in Council is pleased to direct that all Justices of the Peace within the States, 
Territories, and Chiefships specified in the preceding notification shall commit for trial to the High 
Courts, respectively having jurisdiction under the said notification, such European British subjects 
being Christians, as are required by Act X of 1872 to be committed to a High Court. — Gazette of 
India, 1874, p. 486. 

The following additional notifications have been published ; — 

Foreign Bepartment Notification, dated 23rd September 1874, No. 180J. In modification of 
Notifications, No. 2199G., dated 11th October 1872, and No. 396G., dated 14th February 1873, the 
Governor-General in Council is pleased to direct that the powers of a High Court within the lands 
described in the aforesaid notifications shall not be exercised by the Agent to the Governor-General 
in Rajputana in cases in which the accused are European British subjects, being Christians. — Ibid. 

Foreign Department Notification, dated 23rd September 1874, No. 181J. In modification of 
Notification, No. 159J., dated 7th August 1873, the Govern or- General in Council is pleased to direct 
that the powers of a High Court within the territories described in the aforesaid notification shall 
not be exercised by the Agent to the Governor - General in Central India in cases in which the 
accused are European British subjects, being Christians. — Ibid. 

Foreign Bepartment Notification, dated 18th Becember 1874, No. 215 J, With reference to 
Notification, No. 178 J., of the 23rd September 1874, the Governor-General in Council directs the 
addition of Savanur to the list of Native States, Territories and Chiefships in which the High 
Court at Bombay is authorized to exercise original and appellate criminal jurisdiction over Euro> 
pean British subjects of Her Majesty, being Christians — Gazette of India, 1874, p. 612. See Emp, 
V. Edwards, I. L. R. 9 Bom. ^33 : Emp^ y. Morton, I. L. R, 9 Bom. (F. B.) 288 ; Ward v. Beg*, 


I. L. R. 5 Mad. 33 ; and In re Solomon, I. L. R. 14 Bom. 160. 


459 . Unless there is something, repugnant in the context, all enactments 
Application of Acts heretofore or hereafter made by the Governor - General 
conferring Jurisdiction in Council, which confer on Magistrates or on the Court 
on Magietrated or Courts of Session, jurisdiction over offences, shall be deemed to 
of Session. apply to European British subjects, although such per- 

sons be not expressly referred to therein. 
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Nothing in this section shall be deemed to authorize any Court to exceed the 
limits prescribed by this Chapter as to the amount of punishment which it may 
inflict on an European British subject, or to confer jurisdiction on any Magistrate 
or aiuj Jndife jyresiding in a Court of Session [Act III of 1884, s. 9], not being 
a Justice of the Peace. 

Whore an European British suhject was convicted by a single Judge of the High Court for 
supplying liquor without a license, an act made punishable by Madras Act, No. I of 1866, by a 
Magistrate, on a reference to a Bench consisting of three Judges of the same Court, the conviction 
was set aside as beyond the jurisdiction of the High Court. — Recf, v, Donoghue^ 5 Mad. H 0. R. 
277. In that case the learned Judges purposely abstained from expressing an opinion upon a 
question raised by the Crown Prosecutor as to the power of the Local Legislature to render 
European British subjects punishable by a Magistrate on summary conviction for an offence newly 
created by them. 

In Madras, in a subsequent case it was held that a Magistrate, who was a Justice of the Peace, 
but not an Euroi)ean British subject, had no jurisdiction to try an European British subject for an 
offence punishable under a special law Act I of 1859, the Merchant Shipping Act, s. 83) not- 

withstanding that he might have jurisdiction under the special procedure prescribed in the special 
law. — Mad. H, C. JPro.j ISth December 1873; Weir^ p. 20. 


460. In every case triable by jury or with the aid of assessors in which 

an European (not hein<x an European British subject) 
Jury for trial of Euro- a* *^*^1 

peans or Americans. American IS the accused person, or one or the 

accused persons, not less than half the number of jurors 

or assessors sh.all, if practicable, and if such European or American so claims, be 

Europeans or Americans. 


Section 234 of Act X of 1872 provided that trials of Europeans (not being European British 
subjects) or Americans should be by jury. Under this section such ti’ials may be either by jury or 
with the aid of assessors.. See note to s, 451, supra. 

See s. 208, ante, as to number of jurors fixed upon in the various Presidencies. 


461. Whenever an European or American is charged before the Court 
Jury when European Sessions jointly with a pin-son not .an Eurojiean or 
or American charged American, and 111 compliance with a claim made under 
jointly with one of section 400 is tried by a jury, or with the aid of a set 
another race. assessors, of which at least ono-half consists of Euro- 

peans and Americans, the latter person shall, if he so claims, bo tried separately. 


462. When a trial is to he held before the Court of Session in which 
Summoning and em- accused person, or one of the accused persons, is 

panelling jurors under entitled to be tried by a jury constituted under the pro- 
jection 461 or 460 visions of section 451 or section 4()0, or before the 

Court of a District ]^[agisf,rate or Session Judge proceeding under s. 451 A or 
451 /y [Act III of 1884, s. 10], the Court shall, three days at least before the day 
fixed for holding such trial, cause to be summoned, in the manner hereinbefore 
prescribed, as many European and American jurors as are required for the trial. 

The (Jourt shall also at the same time in like manner cause to be summon- 
ed the same number of other persons named in the revised list, unless such 
number of such other persons has been already summoned for trials by jury at 
that session. 

From the whole number of persons returned, the jurors who are to constitute 
the jury shall be chosen by lot in the manner prescribed in section 276, until a 
jury containing the proper number of Europeans or Americans, or a number 
approaching thereto as nearly as practicable, has been obtained : 

Provided that in any case in which the proper number of Europeans and 
AmericaJtis cannot otherwise be obtained, the Court may, in its discretion, for 
the purposes of constituting the jury, summon any person excluded from the list 
.on tne ground of his being exempted under section 320, 

As to exemption of military officers in the Punjab, see note to s. 321, ante. 
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463 . Criminal proceedings against European Britisli subjects, Europeans 
Conduct of criminal being European British subieets and Americans, 


proceedingrs a a 1 n s t 
European British sub- 
jects, &o. 


before the Court of Session and Hin^h (^ourt, shall, 
except as otherwise expressly provided, he conducted 
according to the provisions of this Code. 


Procedure in case of 
accused beine: lunatic. 


(CHAPTER XXXIV. 

Lunatics. 

464 . When a Mngistrate holding an inquiry or a trial has reason to 

believe that the accused is of unsound mind and eonse- 
qiiently incapable of making his defence, the Magis- 
trate shall inqiiire into the fact of such unsonndncss, 
and shall cause such person to lie examined liy the (-ivil Surgeon of the district 
or such other medical officer as the Local Governmejnt directs, and thereupon 
shall examine such Surgeon or other officer as a witness, and shall reduce the 
examination to writing. 

If such Magistrate is of opinion that the accused is of unsound mind and 
consequently inciqiahle of making his defence, he shall postpone further {proceed- 
ings in the case. 

This section, unlike the corresponding sections of the former Codes, applies specifically both to 
trials and inquiries. 

If the accused, though not insane, cannot be made to understand the procoeding.s, the Court 
may proceed with the inquiry or trial ; but in cjxse of a Court other than a High Court, if such 
inquiry results in a comiiiitmeiit or a conviction, the proceedings must be forwardcil with a report 
of the circunistan<;e.s of the (!ase to the High Court (s. 341, supt'a)» See JEruj), v. Hiiam, I, L. R. 5 
Bom. 202, and notes to s. 341, supra. 

When an accused person is found to be insane before the completion of bis trial, the Judge 
should postpone the trial and report the case to the Lieutenant-Governor instead of trying the 
accused when he is incaimble of making liis defence, and acquitting him on the ^,a’oiind that he com- 
mitted the offence cliarged when lie was incapable of knowing that he was doing wrong. — Rey, v. 
NoorkJian CJtowdnj, 1 W. R. Cr. 11. 

The test of insanity is, whether at the time of committing the offence the prisoner knew ho 
was doing wrung, — Re<j, v. Jayo Mohun Malo, 24 W. R. Cr. 5. See Eatip, v. Venkalasami, I, L, R, 
12 Mad. 459 : and Emp. v. Lakshman Dagdu, I. L. R. 10 Bom. 512, 

Act XXXVI of 1S5<S contains the following provisions as to wandering and dangerous lunatics : — 

Section 4. — It shall be the duty of every Darogah or District Police-officer to apprehend and 
send to the Magistrate all persons found wandering at large within his district who are deemed to 
bo lunatics, and all persons believed to be dangerous by reason of lunacy. Whenever any such per- 
son as aforesaid is brought before a Magistrate, the Magistrate, with the assistance of a medical 
officer, shall examine such person ; and if the medical officer shall sign a eej-titicate in the form A 
to the schedule to this Act, and tlie Magistrate shall be satisfied on personal examination or other 
proof that such person is a lunatic and a proper person to be detained under care and treatment, 
lie shall make an order for sueh lunatic to be received into the asylum established in the division in 
which the Magistmte’s juiisdietion is situate, or if sueh lunatic is not a native of the country, or the 
circumstances of the ease so j*equire, into a lunatic asylum at the PiTsidency, and shall send the 
lunatic in suitable custody to the lunatic asylum mentioned in such order, provided that if any 
friend or relative of any lunatic, who is believed to bo dangerous, shall undertake in writing that 
such lunatic shall be properly taken care of and shall be prevented from doing injury to himself 
or others, the Magistrate, inst(^ad of sending him to an asylum, may make him oyer to the care of 
such friend or relative : provided also, that if any such friend or relative shall de.sirc that the luna- 
tic shall be sent to a licensed asylum instead of the public asvlum of the division, and shall 
engage in writing to the satisfaction of the Magistrate to pay the expenses which may be incuri’cd 
for the lodging, maintenance, medicine, clothing and care of the lunat ic in such asylum, the Magis- 
trate may send the lunatic to the licensed asylum mentioned in the engjigemcnt. 

Section 5, — If it shall appear to the Magistrate, on the report of a Poliee-officor or the infor- 
mation of any other person, that any person, within the limits of his jurisdiction, deemed to be a 
lunatic is not under proper care and control, or is cruelly treated or neglected by any relative or 
other person having the charge of him. the Magistrate miy send for the supposed lunatic and sum- 
mon such relative or other person as has or ought to have charge of him, and if such relative or 
other person be legally bound to maintain the supposed lunatic, the Magistrate may make an 
order for such lunatic being properly cared for and treated, and if such relative or other pei’soii 
shall wilfully neglect to comply with the said order, may commit hiru to jail for a period not 
exceeding one month. 
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jt,' j*'® legally bound to maintain the supposed lunatic, or if the Magfistrate 

^ j PJ'^^ceed as prescribed in the last preceding: section, and tipon being 

satisned m the manner aforesaid that the person deemed to be lunatic is a lunatic and a proper 
person to be detained under proper care and treatment, may make an order for his reception into 
such as^um as aforesaid. If shall be the duty of every Darogah or District Police-officer to report 

w the Magistrate every such case of neglect or cruel treatment as aforesaid which may come to his 
knowledge. 

Section IS.—'The word ‘ lunatic ’ as used in this Act means and includes every penron of un- 
sound mind and every person being an idiot. 

j Tiif reference to lunatics conferred on a Local Government by Chapter XXXI, ss. 426 

1 '^ ^ 1^72, was extended to the Commissioner in Sind. — Bombay Gazette, 1872, p. 312, 

The Pmice Surgeon at Bombay is the medical officer to examine persons accused of ott'enees 
before the Presidencj-^ Magistrates, and who appear to them to be of unsound mind aud incapable 
of making their defence.— J5om6a// Gazette, 1877, p. 339. 

The officer in medical charge of the Madras Penitentiary is the medical officer by whom per- 
sons accused before a Presidency Magistrate of offences, and appearing to such Magistrate to be of 
unsound mind and incajpable of making their defence, are to be examined. And the lunatic asylum 
at Madras is the place in which persons so accused, and found to be of unsound mind and it, ca- 
pable of making their defence, are to be kept in safe custody pending the orders of the (lovernment. 
if the offences of which they are accused are noii-bailable, or if sufficient bail is not given. — Madras 
Gazette, 1878, p. 474. ^ 

Whenever an accused person appears, upon the medical evidence, to bo of unsound mind and 
inc-apahle of making a defence, the Court should stay further proceedings in the case. It cannot 
proceed to acquit the accused.— Mad. H, C. Pro,, Uh September 1876 ; Weir, p. 43. 


465. If liny person committed for trial before a (.^ourt of Session or a 

High (/oiirt appears to the C^oiirt at his trial to he of 
nnsoiind mind and consecpiently incapable of making 
his defence, the jury or the (V)urt with the aid of as- 
sessors sliall, in the first instance, try the fact of such 
unsoundness and incapacity, anil, if satisfied of the 
fact, shall pass judgment accordingly, and thereupon the trial shall be postponed. 

The trial of tlie fact of the unsonndness of mind and incapacity of the 
accused shall be deemed to be part of his trial before the Court. 

This section con-esponds with s. 425 of Act X of 1872 as amended by s. .30 of Act XI of 1874 
and with s. 120 of Act X of 1875. 


Procedure in case of 
person committed be- 
fore Goui’t of Session 
or High Court being 
lunatic. 


Those Acts provided that the Court should, in the first instance, try the fact of the soundness 
of mind or incapacity of the accused. This Act now provides that the jury or the Court with the 
aid of assessors shall, in the first instance, try the fact of the soundenss or incapacity of the ac- 
cused. This alteration is in accordance with the decision in the case of Beg, v. Bheekoo Kalwar, 
10 B. L. R. Appx. 10. 

In the case of Beg, v. Doorjodhun Shamonto, 19 W. R. Cr. 26, a Sessions Judge in his charge 
to the jury told them that in his judgment the accused was at the time of his trial exhibiting 
symptoms of uiisoundness of mind, and he directed them to find whether the accused was insane at 
the time that ho committed the offence. It was held, that the issue as to whether the accused was 
of unsound mind at the time of the trial and incapable of properly making his defence was a preli- 
minary issue to that put by the Sessions Judge, and should have been first submitted to the jury. 


Release of lunatic 
pending investigation 
or trial. 


46 6 » Whenever an accused jicrson is found to be of unsound mind 

and incapable of making his defence, the Magistrate or 
C^ourt, as the case may be, if the case is one in which 
bail may he taken, may release him on sufficient security 
being given that he shall be properly taken care of and 
shall be prevented from doing injury to himself or to any other person, and for 
his appearance when required before the Magistrate or Court or such officer as 
the Magistrate or Court appoints in this behalf. 

If the case is one in which bail may not he taken, or if sufficient security 

Custody of lunatic. Magistrate or Court shall report tho 

case to tno Local viovermnent, and the Local Govern- 
ment may order the accused to be confined in a lunatic asylum or other suitable 
place of safe custody, and the Magistrate or Court shall give effect to such order. 

Under this section security may be taken for the appearance of the accused either before the 
Magistrate or Court, or before such officer a.s the Magistrate or Court may appoint in that behalf. 
The section is silent as to the place of custody of a lunatic, pending the orders of the Local Govern- 
ment in cases in which sufficient security is not given and in non-bailable cases. 



tlTNATICS. 


313 


CHAP, xxxiv, ss. 467-470,] 


As to removal to England of a criminal lunatic found to bo such in India, see Stat. 14 and 15 
Viet. cap. 81, Bs. 1 and 2, and In re Maltby^ L. R. 6 Q. B. D. 18. 

The authority of the Criminal Court over an accused, declared under this section to bo a lunatic, 
ceases on the lunatic being handed over to the Local Oovernraont, and it does not revive until the 
prisoner is sent b.ack to the Magistrate under s. 47.3 on a certificate that he is capable of making hie 
defence. See Emp, v. Joy Hari Kor, I. L. R. 2 Cal. A Magistrate has no power to release the 
lunatic on taking security in a non-bailable case. — Ibid, 

When a Magistrate has reported a case to the Local Government, he ought not to strike off the 
case {Queen v. Ruyhooa, G W. R. Cr. 3), so that the inquiry may be resumed under the next section. 

In the Punjab, references regarding lunatics under this section and ss. 471 to 475 should be 
addressed to Government for orders through Commissioners. See Smyth, p. 134. 

Compare the procedure under s. 341, supra, 

467. Whenever an inquiry or a trial is postponpecl under section 464 or 

section 465, the Magistrate or Court, as the case may 
be, may at any time resume the iiKpiiry or trial, and 
require the accused to appear or be brought before such 

Magistrate or Court. 

When the accused has been released under section 466 and the sureties for 
his appearance produce him to the officer whom the Magistrate or Court appoints 
in this behalf, the certificate of such officer that the accused is capable of making 
his defence shall be receivable in evidence. 


468. If, when the accused appears or is again brought before the Magis- 
Procedure on accused f^ate or the Court, as the case may be, the Magistrate 

appearing before Magis- or Court considers him capable of making his defence, 
trate or Court. inquiry or trial shall proceed. 

If the Magistrate or (Joiirt considers the accused person to be still incapable 
of making his defence, the Magistrate or Court shall again act according to the 
provisions of section 464 or section 465, as the case may be. 

469. When the accused appears to be of sound mind at the time of in- 

quiry or trial, and the Magistrate is satisfied from the 
to^^ve beenll^rrr.^^'^^ evidence given before him that there is reason to believe 

that the accused committed an act which if he had been 
of sound mind would have been an offence, and that he was at the time when 
the act was committed, by reason of unsoundness of mind, incapable of knowing 
the nature of the act or that it was wrong or contrary to law, the Magistrate 
shall proceed with the case, and, if the accused ought to be committed to the 
Court of Session or High Court, send him for trial before the Court of Session 
or High Court, as the case may be. 

Compare s. 424, paras. 1 and 2, of Act X of 1872, and s. 195 of Act IV of 1877. These sections 
of the repealed Acts .applied only to cases exclusively triable by a Court of Session. 

Whenever a Magistrate sends for trial before the Court of Session an accused person rcL ^ 

whose sanity at the time of committing the offence he entertains any doubt, he must at the same 
time inform the jail authorities of the supposed state of the accused, in order that he may be placed 
under careful surveillance prior to his arraignment before the Court of Session.— iiom. H, C, Cir, 
43, Bombay Gazette, 1879, pp. 471, 475. 

470. Whenever any person is acquitted upon the around that, at the 


470. Whenever any person is acquitted upon the ground that, at the 

time at which he is alleged to have committed an offence, 

on gr^d^oAvmacy. ^7 reason of unsounduess of mind, incapable of 

knowing the nature of the act alleged as constituting the 
offence, or that it was wrong or contrary to law, the finding shall state speci- 
cally whether he committed the act or not. 

Section 84 of the Penal Code provides that nothing is an offence which is done by a person who, 
at the time of doing it, by reason of unsoundness of mind, is incapable of knowing the nature of 
the act, or that he is doing what is either wrong or contrary to law. But the fact of unsoundness 
of mind is one which must be clearly and distinctly proved before the jury is justified in returning 
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a verdict under s. 84 of tlio Indian Penal Code. Every man is presumed to be sane and to possess a 
sufficient dcj^roe of reason to b(i responsible for his crimes until the contrary is proved. — Beg* v. 
J^obin Chuiider Banerjee^ 20 W. 11. Or. 70. 8eo s. 105 of the Evidence Act. 

In the case of Beg. v. Sheikh Mustafa, 1 W. 11. Or. 1, where it appeared at the trial that the 
prisoner was not of sound mind, the High Court directed that he should be placed under the care of 
a Surgeon who should be directed to carefully watch his state of mind and to report the result of his 
observations to the Sessions Judge not less than thirty days after he had taken charge of the 
prisoner. See Beg. v. Barsorani JDoss, 7 W. R. Or. 42. 

In Macnaghten^ s case, 10 Cl. and Fin., 200, the following questions were propounded to the 
Judges by the House of Lords : — 

Ist, — What is the law respecting alleged crimes committed by persons afflicted with insane delu- 
sion, in respect of one or more particular subjects or person : as for instance, where, at the time of 
the commission of the alleged crime, the accused knew he was acting contrary to law, but did the 
act complained of with a view, under the influence of insane delusion, of redressing or revenging 
some supposed grievance or injury, or of producing some supposed public benefit? 

2nd. — What are the proper questions to be submitted to the jury, when a person alleged to be 
afflicted with insane delusion respecting one or more particular subjects or persons, is charged with 
the commission of a crime (murder for example) and insanity is set up as a defence ? 

,3rd.— In what terms ought the question to be left to the jury as to the prisoner’s state of mind 
at the time when the act was committed ? ^ 

\th. — If a person under an insane delusion as to existing facts commits an offence in consequence 
thereof, is he thereby excused ? 

hth. — Can a medical man conversant with the disease of insanity who never saw the prisoner 
previously to the trial, but who was present during the whole trial and the examination of all the 
witnesses, be asked his opinion as to the state of the prisoner’s mind at the time, of the commission 
of the alleged crime, or his opinion whether the prisoner was conscious at the time of doing the act 
that he was acting contrary to law, or whether he was labouring under any and what delusion at 
the time ? 

To these questions the following answers were given by the Judges (with the exception of Mr. 
Justice Maui.E, who delivered a separate judgment) ; 

To the first question. — “ Assuming that your Lordships’ inquiries are confined to those persons 
who labour under such partial delusion only, and are not in other respects insane, wo are of opinion 
that, notwithstanding the party accused dhl the act cornjdained of with a view, under the influence 
of insane delusion, of redressing or revenging some supposed grievance or injury, or of produ(;ing 
some public benefit, he is nevertheless punishable according to the nature of the crime committccl, 
if he knew at the time of committing such crime that he was acting contrary to law ; by which 
expression we undorstund your Lordships to mean the law of the land. 

To the second and third questions.— A b these two questions appear to us to bo more conveniently 
answered together, we have to submit our opinion to be, that the jurors ought to be told in all cases 
that every man is to be presumed to be sane and to possess a sufficient degree of reason to bo respon- 
sible for his crimes, until the contrary be proved to their satisfa(;tion ; and that to establish a de- 
fence on the ground of insanity, it must be clearly proved that, at the time of the committing of the 
act. the party accused was labouring under such a defect of reason from disease of the mind as not 
to know the nature and quality of the act he was doing, or, if he did know it, that he did not know 
he was doing what was wrong. The mode of putting the latter part of the question to the jury on 
these occa'^ions has generally been, whether the accused at the time of doing the act know the diffor- 
en (!0 between right and wrong ; which mode, though rarely, if cvoi*, leading to any mistake with the 
jury, is not, as we conc.eive, so accurate when put generally and in the abstract, as when put with 
reference to the party’s knowledge of I’ight and wrong in respect to the very a(;t with which he is 
charged. If the question were to be put as to the knowledge of the accused solely and exclusively 
with reference to the law of the land, it might tend to confound the jury, by inducing them to be- 
lieve that an actual knowledge of the law of the land was essential in order to lead to a conviction, 
whereas the law is administered upon the principle that everyone must bo taken conclusively to know 
it, without proof that he does know it. If the accused was conscious that the act was one which ho 
ought not to do, and if that act was at the same time contrary to the law of the land, he is punish- 
able ; and the usual course, therefore, has been to leave the question to the jury whether the pai*ty 
accused had a sufficient degree of reason to know that he was doing an act that was wrong : and this 
course we think is correct, accompanied with such observation and explanations as the circumstances 
of each particular case may rcmiirc. 

To the fourth question. — “ To this question the answer must, of course, depend on the nature of 
the delusion ; but, making the same a^isumption as we did before, namely, that he labours under such 
partial delusion only, and is not in other respects insane, we think he must be considered in the same 
situation as to responsibility as if the facts with respect to which the delusion exists were real. For 
example, if, under the influence of his delusion, he supimses another man to be in the act of attempt- 
ing to take away his life, and he kills that man, as he supposes, in self-defence, he would be exempt 
from punishment. If his delusion was that the deceased had inflicted a serious injury to his charac- 
ter and fortune and he killed him in revenge for such supposed injury, he would be liable to punish- 
ment. 

To the fifth question. — “ In answer to this question we state to your Lord.diips, that we think the 
medical man, under the circumstances supposed, cannot, in strictness, be asked his opinion in the 
terms above stated, because each of those questions involved the determination of the truth of the 
facts deposed to, which it is for the jury to decide, and the questions are not mere questions upon a 
matter of science, in which case such evidence is admissible. But where the facts are admitted or 
not disputed, and the question becomes sub.stantially one of science only, it may be convenient to 
allow the question to be put in that general form, though the same cannot be insisted on as a matter 
of right. 
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The following rule ia in force in Bengal 

It is necessary that the finding unci or s. 429 (470) of the Criminal Procedure Code should 
state specifically whether the accused committed the act charged or not, if he be acquitted on the 
ground that at the time at which he is charged to have committed the offence, he was, by reason of 
unsoundness of mind, incapable of knowing the nature of the act charged, or that he was doing 
what was wrong or contrary to law. In some instances the Judges have found the prisoner guilty 
of the offence charged, and then acquitted him on the ground of insanity, thus including two 
opposite verdicts in one and the same finding, a contradiction arising from a want of attention to 
the words of the law. — Cal, H„ C, C. O., No, 22 of lOth December ^ 1864 ; Wilkins^ p. 5. 

In Bengal the following form of acquittal on the ground of insanity is followed : — 

The Court, concurring with the assessors, finds that did kill by 

striking him on the head with a club ; but that, by reason of unsoundness of mind, he was incap- 
able of knowing that he was doing an act which was wrong or contrary to law, and that he is there- 
fore not guilty of the offence specified in the charge, viz., and the Court directs that the 

said be acquitted, and that, under the provisions of s. 430 (471), Criminal Procedure 

Code, the said bo kept in safe custody in the pending the orders of the 

Local Government. — Letter No, 955 of VJth August, 1867 ; Wilkins, p. 6. 

In the case of Oajee Peer, 8 W. R. Cr. L. 19, the High Court pointed out that the finding in a 
case in which the accused was found to have committed the act charged while unsound in mind should 
have been in the following form : — 

“The Court, therefore, concurring with the assessors, finds that Gazee Peer did kill Baboo 
Mundul by striking him on the head with a club ; but that, by reason of unsoundness of mind, he 
was incapable of knowing that he was doing an act which was wrong or contrary to law, and that 
he is not therefore guilty of the offence specified in the charge, viz., that he has committed culpable 
homicide not amounting to murder by causing the death of Baboo Mundul, and has thereby com- 
mitted an offence punishable under s. 304 of the Indian Penal Code, and the Court directs that the 
said Gazee Peer be acquitted, and that, under the provisions of s. 394 (471) of the Code of Criminal 
Procedure, the said Gazee Peer be kept in safe custody in the pending the orders of tho 

Local Government.” 


471. Whenever such jn(lo;ment states that the accused person committed 

Person acquitted on ^ct alleged, the Magistrate or Court before whom or 
such ground to be kept which the trial has been held shall, if such act would, 
In safe custody. incapacity found, have constituted an offence, 

order such person to be kept in safe custody in such place and manner as the 
Magistrate or Court thinks fit, and shall report the case for tho orders of tho 
Local Government. 

The Local Government may order such person to be confined in a lunatic 
asylum, jail or other suitable ])lace of safe custody. 

In the Punjab, reports to tho Local Government should bo addressed through Commissioners. — 
Smyth, p. 134. In Bengal, Magistrates and Sessions Judges must report direct to tho Government 
of Bengal. — Government Circular, No, 84, dated 18^7* October, 1870. 

The power conferred on tho Local Government has been extended to the Commissioner in Scind, 
— Bombay Gazette, 1874, p. 312. 

Where a jury finds that a person was of unsound mind at the time of committing an offence, the 
High Court will not interfere with tho verdict except upon the clearest proof that the jury was mis- 
taken.— v. Doorjodhone Shamonto, 19 W, R. Cr. 45. 

As to trial of deaf mutes sec Emp, v. Gahna, Punj. Rec,, 1889, p. 139. 


472. When any person is confined under the provisions of section 466 or 
Lunatic prisoners to section 471, the Inspector-General of Prisons, if such 
be visited by Inspector- person is confined in a jail, or the Visitors of the lunatic 
General. asylum, or any two of them, if he is confined in a luna- 

tic asylum, may visit him in order to ascertain his state of mind ; and he shall be 
visited once at least in every six months by such Inspector-General or by two of 
such Visitors as aforesaid ; and such Inspector-General or Visitors shall make a 
special report to the Local Government as to the state of mind of such person. 


473. If such person is confined under the provisions of section 466, and 

SBch Lispector-General or Visitors shall certify that, in 
lunatip prisoner Is re- his or their opinion, such person is capable oi making 
ported capable of his defence, he shall be taken before the Magistrate or 
making his defence. Court, as the case may be, at such time as the Magis- 
trate or Court appoints, and the Magistrate or Court shall deal with such person 
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under the provisions of section 468 ; and the certificate of such Inspector- General 
or Visitors as aforesaid shall be receivable as evidence. 


474. If such person is confined under the provisions of section 466 or 

^ ^ . section 471, and such Inspector-General or Visitors shall 

Procedure where at x • i,* xi • • j .x i. u i* 

lunatic confined under certify that, m his or their judgment, he may be dis- 
section 466 or 471 is de- charged without danger of his doing injury to himself or 
Glared fit to be dis- other person, the Local Government may there- 

upon order him to be discharged, or to be detained in 
custody, or to be transferred to a public lunatic asylum if he has not been already 
sent to such an asylum ; and, in case it orders him to be transferred to an asylum, 
may appoint a commission consisting of a judicial and two medical officers. 

Such commission shall make formal inquiry into the state of mind of such 
person, taking such evidence as is necessary, and shall report to the Local Govern- 
ment, which may order his discharge or detention as it thinks fit. 


See s. 433 of Act X of 1S72, s. 128 of Act X of 1875, and s. 203 of Act IV of 1877. 

This section and the following sections extend the power given by ss. 43^1 and 434 of Act X of 
1872 to discharge from custody or make over to his relatives a person atjquitted on the ground of 
insanity, to the case of persons who being found to bo insane at the time of trial are committed to 


custody. 

In the Punjab, reports to the Local Government must be addressed through Commissioners.—* 
Smyth, p. 134. In Bengal, such reports must be direct . — Gomrnment Cir., dated \Hth October, 187Q. 

The power conferred on the Local Government has been extended to the Commissioner in Scind. 
— Bombay Gazette, 1874, p, 312. 


475. Whenever any relative or friend of any person confined under the 

provisions of section 466 or section 471 desires that he 
shall be delivered over to his care and custody, the 
Local Government, upon the application of such relative 
or friend, and on his giving security to the satisfaction of such Goveimment that 
the person delivered shall be properly taken care of and shall be prevented from 
doing injury to himself or to any other person, may order such person to be 
delivered to such relative or friend. 

Whenever such person is so delivered, it shall be upon condition that he shall 
be produced for the inspection of such officer and at such times as the Local 
Government directs. 

The provisions of sections 472 and 474 shall, mniatis mutandis, 
persons delivered under the provisions of this section ; and the certificate of the 
inspecting officer appointed under this section shall be receivable as evidence. 

See note to preceding section. 


Power of Q-overnor- 
General in Oouncil to 
order criminal lunatics 
confined by order of 
Local Government to be 
removed from one pro- 
vince to another. 


“475 A. The Governor-Geneal in Council may 

direct that any person whom the Local Government has 
ordered under this Cfiiapter to be confined in a lunatic 
asylum, jail or other place of safe custody, shall be 
removed from the place where he is confined to any , 
lunatic asylum, jail or other place of safe custody in 
British India. [Act X of 1886, s. 12.] / 


^‘475B. The Local Government may empower the officer in charge of the 
Power of Local Gov- which a person is confined under the provisions 

emment to relievo In- of section 466 or section 471 to discharge all or any 
Bpector - General of cer- Qf ^be functions of the Inspector - General of Prisons 

° under section 472, section 473 or section 474.” [Act X 

of 1886, s. 12.] 
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CHAPTER XXXV. 


Proceedings in Case of Certain Offences affecting the 

Administration of Justice. 


476 . When any Civil, Criminal or Revenue Court is of opinion that there 

is ground for inquiring into any offence referred to in 
Procedure in cases section 105, and committed before it or brought under 

196 , its notice in the course ot a judicial proceeding, such 

Court, after making any preliminary inquiry that may 
be necessary, may send the case for inquiry or trial to the nearest Magistrate of 
the first class, anil may send the accused in custody, or take sufficient security for 
his appearance, before such Magistrate ; and may bind over any person to appear 
and give evidence on such inquiry or trial. 

Such Magistrate shall thereupon proceed according to law, and may, if he is 
authorized under section 192 to transfer cases, transfer the inquiry or trial to some 
other competent Magistrate. 


This Chapter, is to be observed, applies not only to Civil and Criminal, but also to Revenue 
Courts. 

The power of the Court to commit the case itself given by s. 471 of Act X of 1872 is saved by 
the last paragraph of s. 487, infra. 

This section empowers the Court to send the case to the nearest Magistrate of the first class, 
and not to “ any Magistrate having power to try or commit, ” as under the former Code. 


As to offences committed before Civil or Revenue Courts and triable exclusively by a High 
Court or Court of Session, see s. 478, infra. 


Where an offence of the nature specified in s. 195 is committed before a Court, the Court must 
in every case hold an investigation to see if there is a prim^, facie case. It may, after thi.s, send tJje 
case to a Magistrate for a “ regular preliminary imiuiry.” But if it proceeds under s. 476 to commit 
direct to the Court of Session, where it has pow’er to do so, it must itself hold a complete preliminary 
inquiry, framing charges and taking depositions. See Eeg. v. Jttadha Nauth Mozoomdar^ 5 Wym, 
Cr. Rul. 19. 


No sanction should be granted without a preliminary inquiry whore such inquiry is necessary 
under this section. — Emp. v. Narotam Das.s, I. L. R. 6 All. 98. As to when a preliminary inquiry is 
necessary, see In re Gawri SaJtai, I. L. R. 6 All. 114 : Emp. v. Juala, I. L. R. 5 All. 62 : Re^. v. Chand- 
ramma, I. L. R. 7 Mad. 189, p. 190. In the case of In re Parsotmn Lai, I. L. R. 6 All. 101, whei’e 
a Moonsiff gave sanction to prosecute for forgery, where the question, whether a bond had been 
executed or not, was, after suit brought, by consent of the parties, referred to arbitration, and 
the arbitrator decided that the bond was a forgery, it was held by Stkakjut, J., that theMooUvsitf 
not having determined the question of forgery himself, ought to have held a preliminary inquiry 
to satisfy himself that there were materials to justify a prosecution. It will bo observed that in 
this case the document alleged to be forged was not actually (jlven in eoidence in the proceedings 
before the Court, though it was given in evidence in a proceeding before the arbitrator directed by 
the Court. The law requires only such preliminary inquiry as may be necessary. — Emp. v. Jual a 
Prosad, I. Ij. R. 5 All. 6l2. 

It is competent for a Civil Court before which a case may have been settled without any 
evidence having been gone into and which has grounds for believing that an offence of the nature 
referred to in s. 195, supra, has been committed before it during the pendency of the case, to make 
a preliminary inquiry and then satisfy itself whether a prirnl fariecfiH{i has been made out for grant- 
ing sanction, and, if so satisfied, to gi’ant sanction, for the prosecution of the person alleged to 
have committed such offence. A sanction granted after such inquiry is not illegal. Shushi Kumar 
Dey V. Shushi Kumar Dey, I. L. K. 19 Cal. 345, dissenting on this po int from In re Kasi Chunder 
Mozumdar, I. L. R. 6 Cal. 440, and Sangila Vii'av. Queen, 1. 14 . R. 0 Mad. 29. The Court expre.ssed 
no opinion as to whether the sanction was necessary. See notes to section 195, supra, and Abdul 
Khadar v. Jheera Satub, I. L. R. 15 Mad. 224, 


The object of the preliminary inquiry is, that the Court may be satisfied that a specific charge 
coming under the sections mentioned in it ought to be preferred against the accused, and after 
being so satisfied, it must either commit the case (see s. 487, infra), or send it to the Magist.-ate 
for inquiry whether a committal fjhould be made or not. See Kali Prosunno Bagchee, Petitioner, 
23 W. R. Cr. 39. See also Bhokteram v. Heera Kolita, I. L. R. 5 Cal. 184 ; per Ainslib, J., p. 187. 
See Mutirakal v. Reg., I. L. R. 3 Mad. 351. 

It is unnecessary that the preliminary inquiry contemplated by this section should be con- 
ducted in the presence of the accused. All the Court making the inquiry has to do is to satisfy 
itself that there arepVtrad facie grounds for sending the case tor investigation to a Magistrate. — ^9 
W. R. Cr. 3 ; In re Govindan Nayar, I. L. R. 7 Mad. 224. The section does not require notice 
to be given to the accused. See Emp. v. Bhola, Punj. Rec., 1888, p, 2. 
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Powers similar to tliose conferred on Civil and Criminal Courts alike by this section are con- 
ferred on Civil Courts by s. 643 of the Code of Civil Procedure (corresponding with ss. IG and 19 of 
the repealed Act, XXIII of 1861). But neither that section nor the sections of the Act for which 
it was substituted direct the Court to hold any preliminary inquiry before sending a case under 
the section to a Magistrate for investigation. All that is i-e^uired is, that the Court shall be satis- 
fied that there is sufficient ground for sending the ease for investigation to the Magistrate. In the 
case of Reg. v. Baijoo Lilt, I. L. 11. 1 Cal. 450, M aitherson and Morris, J. J., quashed an 
order made, according to the return of the Judge who made it, under s. 16 of the repealed Act 
mentioned, without a preliminary inquiry having boon made, on the ground that the law as to 
procedure in cases within that section was embodied in s. 471 of the Criminal Procedure Code of 
1872 (476 of this Code) under which a preliminary inquiry was necessary. From the judgment it 
would appear, however, that the learnea J ucK^es treateii the order as really made under the section of 
the Criminal Procedure Code. See Urnbica Sundari Chowdrani v. Ajitoollah Mondal, 8 C. L. R. 148. 

Before a Court is justified in making an order under s. 476 directing the prosecution of any 
person, it ought to have before it direct evidence fixing the offence upon the person whom it is sought 
to charge either in the course of the preliminary inquiry referred to in that section or in the 
earlier proceedings out of which the inquiry arises. — In the matter of Khe pa Nath Sikdar, I. L. R, 
16 Cal. 730. 

In the case of Emp. v. Kashmiri Latl, I. L. R. 1 All. 625, it was held by a Full Bench of 
the Allahaba<i High Court (overruling the cases of Queen v. Jagat Mai, I. L. R. 1 All. 162, and 
Queen v. (lar Baksli, I. L. R. 1 All. 193, and Reg. v. Kultaram Singh, ib. 1^), that an offence under 
s. 193 of the Penal Code could not be tried by the Maristrate before whom such offence was com- 
mitted. See Emp. v. Baldeo, I. L. R. 3 All. 322. This is now made clear by s. 487, infra. 

There are only three cases in which a Court, other than a Judge of the High Court, the Re- 
corder of Rangoon, and the Pi’csidency Magistrates, can try any person for any offence referred to 
in H. 195 where such offence is conimitt(’d before himself or is brought under his notice as such Jud^^e 
or Magistrate in the course of a judicial proceeding and these arc provided for in ss. 477, 4S0 and 
485. None of these section.s is applicable when the accused is charged under s. 175 of the Penal 
Qode.—Emp. v. Sheshayya, I. L. R. 13 Mad. 24. 

Where the Magistrate to whom the case is sent by the Court for investigation, with the necessary 
sanction, him.solf investigates it, no complaint is necessary ; nor is it necessary when the Court itself 
holds an investigation. — Bom. H. C, Cir. 43. 

The words in s. 195, supra, “ except with the previous sanction or on the complaint of the 
public servant concerned,” must be read in connection with s. 476, which was enacted wdth the 
object of avoiding the inconvenience which might be caused if a Moonsiff or a Subordinate Judge 
or a Judge was obliged to appear before a Magistrate and make a complaint on oath like an 
ordinary complainant in ord(ir to lay the foundation of a prosecution. The language of s. 476 in- 
dicates that where a Court is acting under s. 195, a complaint in the strictest souse of the Code is 
not required, and that the procedure therein laid down constitutes the “complaint” mentioned 
in s. l^o.—Ishri Prosad v. Sham Ball, I. L. R, 7 All. 871 (F. B.), per Petheram, C. J., and 
Straight, J. 

If, in the course of a proceeding, cither civil or criminal, a Judge or Magistrate finds clear 
grounds for believing that either the parties to the proceeding or their witnesses have committed 
perjury or any other offence against public justice, he is justified in directing crimin.al proceedings 
against such persons without any further inquiry than that which he has already hchi in his own 
Court. — In re Mutty Laul Ghose, I. L. R. 6 Cal. 1^8 : Baperam Surma v. Gouri Nath Butt, I. L. R. 
20 Cal. 474. Sec Reg. v. Baijoo Lull, I. L. R. 1 Cal. 450. 

The Magistrate to whom a case is sent for investigation may discharge the accused, if, in his 
opinion, the evidence against the accused is not sufficient to warrant their committal to the Court 
or Session.— y.Panduratig Mayral, 5 Bom. H. C. R. Cr. Cas. 41. The latter Court, however, 
can, under s. 436, supra, direct their committal. 

A Magistrate to whom a case of giving false evidence has been sent by a Moonsiff is bound 
to complete the inquiry, and cannot return the case to the Civil Court. — Reg. v. Jan Mahomed, 3 
B. L. R. Ap. Cr. 47 : and see Reg. v. Amruta Naihu, 7 Bom. H. C. R. Cr. 29. 

Revision and Appeal. — The High Court has no power in appeal to set aside an order of a 
subordinate Court directing a prosecution under s. \lij.--Emp, v. Rachappa, I. L. R. 13 Bom, 
109 : Emp. v. Narakka, I. L. R. 13 Mad. 144. 

But in the exercise of its revisional powers the High Court is competent to interfere with an 
order of a subordinate Court whether made under s. 195 or s. 476, directing the prosecution of 
any person for offences referred to in these sections. Under s. 4.39 it has the powers conferred on 
a Court of Appeal by s. 423 to alter or revise any such order. — In re Khepu Nath Sikdar, I. L. R. 16 
Cal. 730. The High Court, it was said, has jurisdiction when an order has been made under this 
section to determine whether the discretion given by the section has been properly exercised. — 
Chaudhuri Mahomed, I. L. R. 20 Cal, 349, following In re Khepu Nath Sikdar, I. L. R. 16 Cal. 730. 

477 . Subject to tlie provisions of section 444, a Court of Session may 

charge a person for any oifence referred to in sec- 
tion 195, and committed before it, or brought under its 
notice in the course of a judicial proceeding, and may 
commit or admit to bail and try such person upon its 
own charge. 


Power of Court of 
Session as to such offen- 
ces committed before 
itself. 
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Such Court may direct the Magistrate to cause the attendance of any 
witnesses for the purposes of the trial. 

A Sessions Judpfe who has directed the trial of a person for having* given false evidence before 
himself in the course of a trial in a judicial nature before him cannot try the case himself.— 

V. Mukdhum^ I. L. R. 14 All. 354. See s. 487, post. 

This section has been framed so as to allow a Court of Session to charjre a person for frfvinaf 
false evidence before itself — a power of which such Courts were unintentionally deprived by s. 47.3 
of Act X of 1872. See Pro., 2Uh March, 187.3 : 7 Mad. II. C R. Appx. vvii : Queen v. Unnath 
Bundhoo Banerjee, 21 W. R. Cr. 37 : In re Fata Tyah Khan, 3 C. L. R. 500: (S. 0.) T. L. R. 4 Cal. 
670. See also the cases cited under s. 487, infra. See .also Mufirakal v. 1. L. R. 3 Mad. .351. 

There are only three cases, which are provided for by this section and ss. 480 and 485, in which 
a Court other than a Hijjh Court, the Recorder of Rangoon and the Presidencjy Magisti*ato, can 
try any person for any offence referred to in s. 105 where such offence is cominitb'd before himself 
or is brought under his notice as such Judge or Magistrate in the course of a judicial proceeding.— 
S. 487, post : Emp. v. Sheshayya, I. L. R. 13 Mad. 24. 

A District Judge who had, on he.aring a civil appeal, sanctioned the prosecution of a person for 
forgery, it was held, was not debarred from trying the offenet* in his capacitv as Sessions Judge. — 
Emp. V. D'Siloa, I. L. R. 6 Bom. 470 ; Emp. v. Sarat Chandra Rakhit, I. L. R. 10 Cal. 766, p. 770. 

As to what is a judicial proceeding, see Emp. v. Chait Ram, I. L. R. 6 All. 103. 


With reference to the words ‘ brought under its notice in the course of a judicial proceeding ’ 
see the case of Queen v. Nornal, 12 W. R. Cr. GO : (S. C.) 4 B. L. R. A. Cr. 9, where the expres- 
sion ‘ under its own cognizance’ which was to be found in s. 472 of the former Code was considered. 
That expression, it was said, was ine.ant to provide for a case where it is brought under the notice 
of the Court of Session in the course of a ju licial proceeding that tho crime with which the party 
is to be charged has been committed })v him. If, on a trial of a prisoner before a Court of Session, 
a witness gives evidence which contradicts that given by the same witness Ix^forc the committing 
officer, and there is no evidence whatever to show which statement is true, it cainiot be said to be 
within or under the cognizance of the Sessions Judge that tho witness h.as giv(m false evidence 
before the committing officer. What is brought under the cognizance of the Judge is, that tho 
witness may have given false evidence before the committing officer. See Sharma v. Emp,, Punj. 
Rec., 1884, p. 92. 


Revenue Courts to com- 
plete investigation and 
commit to Hij^h Court 
or Court of Session. 


478 . When any siicli offence is committed before any Civil or Revenno 

_ « j Court, or brought under the notice of any (.ivil or 

Power of Civil and ^ • j. p • t • i * t 1 

Jievenue Court in tho course of judieial proceeding, and 

tlie case is triable exclusively by tlio Hi^h Court 

or Court of Ression, or such (-ivil or Revenue (^ourt 

thinks that it ou^bt to be tried by tlie Hi^b Court or 

(k)urt of Session, such Civil or Revenue Court may, instead of sending tlie 

case under section 47G to a Magistrate for inq[uiry, itself comjdete tlie infjinry, 

and commit or hold to bail the accuscal person to take liis trial before the 

Court or Court of Session, as tlie case may be. 

For the purjioses of an iiKpiiry under this section, the Civil or Revenue 
Court may, subject to the jirovi.-^ions of section 443, exercise all the powers of 
a Magistrate ; and its proceedings in such inquiry shall be conducted as nearly 
as may be in accordance with the provisions of Cha])ter XVJII, and shall be 
deemed to have been held by a Magistrate. 


See s. 474, paras. 1 .and 2, and as to the last para, see s. 47G of Aet X of 1872. 

Those sections, which were resti’ictcd to offences committed before the Civil (>ourt and triable 
exclusively by a Court of Session, did not apply, as the present section does, to Revenue Courts. 

It will be observed that this section applies not only to offences committed before a Civil or 
Revenue Court, but to offences brought under the notice of such Courts in the course of a judicial 
proceeding (see note to preceding section), and that the powers given by the section may be exer- 
cised also in eases which the Civil or Revenue Court thinks ought to be tried by the High Court or 
Court of Session, whether triable exclusively by such Courts or not. 

The power of a Civil or Revenue Court to commit a case to the Court of Session after com- 
pleting the preliminary inquiry is restricted to the cases provided in the section, — viz., where 
offences exclusively tri.able by a Court of Session are committed before the Civil or Revenue Court, 
or offences which such Courts think ought to be tried by a Sessions Court or High Court. Section 
476 deals with a more extended cLass of cases, — viz., all those mentioned in s. 195 in which not 
merely a Civil Court, but any Court, Civil, Criminal, or Revenue, and wliether x^ossessing or not 
the power to commit to the Court of Session, is of opinion that there is sufficient ground for in- 
quiry. Under th.at section one of two courses may he adopted by the Court,— that is to say, it may 
either commit the case to the Court of Session or High Court (see s. 487), if and when it has power 
to do so, or it may send tho case to a M.igistrate having power to tiy or commit to the accused for 
trial. See Emp. v. Popat Nathu, I. L. R, 4 Bom. ^7. 
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If the Judge of the Civil Court intends to proceed under the provisions of this section, he 
must complete the , investigation and commit or hold the acused persons to bail. See 1 W. R, Cr. 5. 

The granting of a sanction to a private person under cl. (c) of s. 195 does not debar a Civil 
Court from proceeding under s. 478 ; nor can the dismissal by a Magistrate of a complaint made 
by a private person be held to be a bar, till set aside, to a proceeding under that section. — Emp, v, 
SJvankar^ I. L. R. 13 Bom. 384. 

See notes to ss. 195"and 476. 


of Civil 
in such cases. 


479 . When any such commitment is made by a Civil or Revenue 

Court, the Court shall send the charge with the order 
of commitment and the record of the case to the Presi- 
dency Magistrate, District Magistrate or other Magis- 
trate authorized to commit for trial ; and such Magistrate shall bring the case 
before the High Court or Court of Session, as the case may be, together with 
the witnesses for the prosecution and defence. 


See s. 475 of Act X of 187*2. Under that section the commitment was directed to be to “the 
Magistrate of the District or other Magistrate of the 1st class. ” Now it must be to the Presidency 
Magistrate, District Magistrate or other Magistrate authorized to commit for trial. The Magis- 
trates empowered to commit for trial are, besides the Presidency Magistrate and District Magis- 
trate, the Subdivisional Magistrate, the Magistrates of the first class, or any Magistrate empower- 
ed in that behalf by the Local Government.— 206, supra. 

Under s. 475 of Act X of 1872, the Court making the commitment was directed to frame and 
send a charge with the order of commitment. This section directs a charge to be sent. 


480 . When any such oflPence as is described in section 175, section 178, 

section 179, section 180, or section 228 of the Indian 
Penal Code is committed in the view or ])resence of 


Procedure In certain 
oases of contempt. 


any Civil, Criminal or Revenue Court, the Court may 
cause the offender, whether he is an European Britisli subject or not, to be 
detained in custody ; and at any time before the rising of the Court on the 
same day may, if it tliinks fit, take cognizance of the offence and sentence the 
offender to fine not exceeding two hundred rupees, and, in default of payment, 
to simple imprisonment for a term which may extend to one month, unless 
such fine be sooner paid. 

Nothing in section 443 or section 444 shall be deemed to apply to proceed- 
ings under this section. 


Under the former Code, the imprisonment in default of payment was directed to be in a civil 
jail. This section is silent as to the jail in which the imprisonment shall bo carried out. 

On the Same Daij : — The procedure laid down by tho section should be strictly followed. — Einp, 
V. Paiamhar Baksh, I. L. R, 11 All. 361. See s. 637, post. 


There are only three cases in which a Court other than a High Court, the Recorder of 
Rangoon and the Presidency Magistrates can try any person for any offence mentioned in s. 195, 
suprat where such offence is committed before himself or is brought under his notice as such 
Judge or Magistrate in the course of a judicial proceeding. — s. 487, 2 W 86 , See Emp, v. Sheshayya^ 
I. L. R. 13 Mad. ‘24. 


Section 175 of the Penal Code relates to the omission to produce documents to a public servant 
by a person legally bound to produce them. Section 178 relates to the refusal to take an oath or 
anirraation when duly required by a public servant to do so. Section 179 relates to tho refusal to 
answer questions put by a public seiwant authorized to put such questions. Section 180 relates to 
the refusal to sign a statement when required to do so by a public servant legally competent to 
require that the statement shall be signed. Section 228 relates to tho intentional insult or inter- 
ruption to a public servant sitting in any state of a judicial proceeding. 

Where a person is committed to jail for contempt, the Government is bound to supply him 
with rations in the same way in which they are supplied to other prisoners in the jail.— a W. R. 

0. L. 21. 


Prevarication while giving evidence does not constitute an offence punishable under this sec- 
tion, nor under s. ^28 oi the Penal Code {Rey, v. Auha-hin Bhibrav, 4 Bora. H. C. R. Cr. 6) ; 
nor does refusal or neglect to return direct answers to questions. — Reg, v. Pondu bin Vithaji^ 4 
Bora. H. C. R. Cr. 7. But see Queen v. Chota Hurry Pramanick Tantee^ 15 W. R. Cr. 6, and 
s. 485, post, 

A contempt of Court being a criminal offence, no person can be punished for such un- 
less the specific offence charged against him bo distinctly stated and an opportunity given him of 
answering. Where a barrister, engaged in his professional duty before the Supreme Court at 
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Honff-Kong, was, ^thout notice of the alleged contempt or rule to show cause, and without being 
neara in aefence, by an order of that Court, ftnedand adjudged to have been guilty of several con- 
tempts of Court in disrespectfully addressing the Chief Justice while conducting a cause, such 
omor, >yjon a reference by the Crown to the Judicial Committee, under the Statute 3 and 4, Will. 
^ H ’• aside and the fine ordered to be remitted— on the ground that the 

oraer was bad, inasmuch as the offences charged were not of themselves such contempts of Court 
as legally constituted an offence ; and secondly ^ that even if they had been so, no distinct charge of 
10 several alleged offences was stated, and no opportunity given to the party accused of being 
beard before passing sentence.~/M re Pollard, L. R. 2 P. C. 106. 


As to power of High Court to punish for other contempts of Court, see Surendronath Banerjee 
V. Chief Justice of Bengal, I. L. R. 10 Cal. 109 (P. C.), and notes to s. 0, supra* 

A? whom, while acting in a particular capacity, a contempt has been committed 

punishable under s. 228 of the Indian Penal Code, cannot in another capacity take up and ti-y the 
offence.— v. Ghunder Seekur Roy. 12 W. R. Cr. 18. 

An appeal lies from an order under this section . — Section 486, infra. 


No fee shall be chargeable for serving and executing any process, such as a notice, rule, 
summons or warrant of arrest, which may be issued by any Court of its own motion, solely for the 
purpose of taking cognizance of, and punishing any act done, or words spoken, in contempt of 
Its authority. Rule II, cl. 1, under s. 20 of Act VII of Wilkins, p. 87. : 


For warrant of commitment in cases of contempt when a fine is imposed, see Sched. V, No. 38. 


481 . In every sucb ciise tlie Oourt slinll record the facts constituting 

Record In such cases. offence, with tlie statement (if any) made by the 

oiiender, as well as the nndiiiir and sentence. 

If the offence is under section 228 of the Indian Penal Code, the re- 
cord must show the nature and sta^e of the judicial jiroceedin^ in which the 
Court interrujited or insulted was sitting, and the nature of the interruption 
or insult. 

In the case of Panchanda Tamhiran, 4 Mad. 229, whore the Magistrate did not specifically 
record his reasons and the* facts constituting the contempt with the statement of the offender, the 
High Court set aside the order inflicting a fine. 

482 . If the Court in any caso considers that a person accused of any of 

Procedure where Court offences referred to in section 480 and cominittod in 
considers that case its view or jircseiicc should bo imprisoned otherwise 

default of payment of line, or that a line exceed- 
iiig two hundred rupees should be imposed u])on linn, or 
such Court is lor any other reason of opinion that the case should not be dispos- 
ed ot under section 480^ sucb Court, after recording tbe facts constituting tbe 
offence and tbe statement of the accused as bereiubefore provided, may forward 
tbe case to a Magistrate having jurisdiction to try tbe same, and may recjuire 
security to be given tor tbe appearance of such accused person before sucb 
Magistrate, or, it sufficient security is not given, shall forward sucb person under 
custody to sucb Magistrate. 

Tbe Magistrate to whom any caso is forwarded under this section shall 
proceed to bear the complaint against the accused person in manner hereinbefore 
provided. 

See s. 487, post. 


483 . When tbe Local Government so directs, any Registrar or any 

When Refiristrar or Sub- Sub-Registrar appointed under tbe Indian Registration 

Registrar to be deemed Act, 1877, shall be deemed to be a Civil Court within 
a Civil Oourt within sec- , • x‘ x- ^ i .i o ^ 

tions 480 and 482 . iiieamiig 01 sections 480 and 482. 

This section follows tbe ruling in the case of In re Sardhari Lai, 13 B. L. R. Apx. 40, 
where it was held, that a Sub-Registrar under s, 82 of the Registration Act, being a public officer, 
and proceedings before him being judicial proceedings, within s. 228 of the PenalCode, hod juris- 
diction under s. 435 and s. 436 of Act X of 1872 (ss, 481 and 482) to tiy an offence under s. 228 
of the Penal Code. 

H, 0 CR P 
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484. When any Court has under section 480 adjudged an offender to 
Discharge of offonder punishment for refusing or omitting to do anything 

on submission or which he was lawfully required to do, or for any inten- 
apoiogy. tional insult or interruption, the Court may in its 

discretion discharge the offender or remit the punishment on his submission to the 
order or requisition of such Court, or on apology being made to its satisfaction. 

485. If any witness before a Criminal Court refuses to answer such 

^ ^ questions as are put to him, or to produce any docu- 

mittal of person refus- ment in his possession or power which the Uourt 
ing to answer or pro- requires him to pi*oduce, and does not offer any 
duce document. reasonable excuse for such refusal, such Court may, for 

reasons to be reconled in writing, sentence him to simple imprisonment, or by 
warrant under the hand of the presiding Magistrate or Judge commit him to 
the custody of an officer of the Court, for any term not exceeding seven days, 
unless in the meantime such person consents to be examined and to answer, dr 
to produce the document. In the event of his persisting in his refusal,, he may 
be dealt with according to the provisions of section 480 or section 482, and, in the 
case of a Court established by iioyal Charter, shall bo deemed guilty of a contempt. 

See s. 457, and B7np. v. Shehayya^ I. L. R. 1.3 Mad. 24. 

See ss. 121, 132, 140, 148, 149, 150, 151, 152 of the Evidence Act, I of 1872. As to effect of a witness 
refusing to answer, see Reg. v. Gopal Dokh^ I. L». R. 3 Mad. (F.B.) 271, and the cases there cited. 

In the case of In re Ganesh Narayan Sathe^ I. L. R. 13 Bom OfK), the Court doubted whether 
a complainant refusing to answer questions is a witness punishable either under s. 4^ of this Code 
or s. 179 of the Penal Code. 

Tliere is an appeal f l om a sentence under this section. See next section. 

For form of Magistrate’s or Judge’s warrant of commitment under this sectio>n, see Sched. V. 
No. 39. 

486. Any person sentenced by any Court under section 480 or section 

485 may, notwithstanding anything hereinbefore con- 
tained, api>eal to the Court to which decrees or orders 
made in such Court are ordinarily ap|>ealable. 

The provisions of Chapter XXXI shall, so far as they are applicable, apply 
to appeals under this section, and the Appellate (^ourt may alter or reverse the 
finding or reduce or reverse the sentence appealed against. 

An appeal from such conviction by a Court of Small Causes in a Presidency- 
town shall lie to the High Ctourt, and an appeal from such conviction by any 
other Court of Small Causes shall lie to the Court of Session for the Sessions 
Division within which such Court is situate. 

An appeal from such conviction by any officer as Registrar or Sub-Regis- 
tnir appointe<] as aforesaid may, when such officer is also Judge of a Civil Court, 
be made to the Court to which it would, under the preceding portion of this sec- 
tion, be made if such conviction were a decree by such officer in his capacity as 
such Judge, and in other cases may be made to the District Judge, or, in the 
Presidency-towns, to the High Court. 

As to the period of limitation for an appeal umlor this section, see note to s. 404, ante. 

487. Except as provided in sections 477, 480, and 485, no Judge of a 

Criminal Court or Magistrate, other than a Judge of a 
High Court, the Recorder of Rangoon, and the Presi- 
dency Magistrates, shall try any person for any offence 
referred to in section 195, when such offence is com- 
mitted before himself or in contempt of his authority, or 
is brought under bis notice as such Judge or Magistrate 
in the course of a judicial proceeding. 
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offences referred to In 
section 196 when com- 
mitted before them- 
selves. 



CONTEMPT OF OOUBT. 


CHAP. XXXV, s. 487.] 

Nothing in section 476 or section 482 shall prevent a Magistrate empower- 
ed to commit to the Court of Session or High Court from himself committing 
any case to such Court, or shall prevent a Presidency Magistrate from himseu 
disposing of any case instead of sending it for inquiry to another Magistrate. 

Section 473, of Act X of 1872, with which the first part of this section corresponds, provided 
simply that “No Court shall try any persons for an offence committed in contempt ot its own autho- 
rity,” and much difficulty was experienced in determining" what was an offence committed in contempt 
of its own authority. It was held by a Full Bench at Allahabad, overruling Quern v. Kultaram Singh, 

I. L. R. 1 All, 129, and Queen v. Jagat Mai, ib, 162, that an offence against public justice was a con- 
tempt of Court. — Emp v. Kashmiri Lall, I. L. R. 1 All. (F.B.) 62o, It was so held also by the 
Bombay High Court in the cases of Reg, v. Navranbeg Dulabeg, 10 Bora. H. C. R. 73: j^g, v. Gaji Kom 
Ranu, 1. L. R. 1 Bom. 311: Reg, v. Parsapa Mahadevapa, l.L. R. 1 Bom. 339. In the two latter 
cases the Court dissented from the two cases in the Allahabad Court, which were overruled by the 
Full Bench of that Court in Emp, v. Kashmiri Lall, I. L. R. 1 All. (F. B.) 025. 

The rulings of the Madras High Court are in accordance with the later decisions of the Allaha- 
bad and Bombay High Courts. See Mad, H, C. Fro . , 24//i March 1873 : 7 Mad, II, C, R, Apx, xviU 

A District Judge who had, on hearing a civil appeal, sanctioned the prosecution of a person for 
forgery, was held under the Act of 1872 not to be debarred from trying the offence in his capacity 
of Sessions Judge.— v. D' Silva, I. L. R. 6 Bom. 479 : Emp. v. Makhdum, I. L. R. 14 All. 3M. 
So under the present Code it was held that a Sessions Judge is not debarred from trying a person 
for an offence under s. 196 of the Penal Code when he has as District Judge given sanction tor the 
prosecution under the provisions of s. 195 of this Code. — Emp. v. Surat Chundra Rukhit, I L. R. 16 
Cal. 766, overruling Madhub Chundra Mozumdar v. Novodeep Chundra Pundit, I. L. R. 16 Cal. 121. 

With reference to this point the following Circular Order was issued by the Chief Court of the 
Punjab : — In a criminal ruling in the case of Crown v. Sain Das, published as No. 25 in the Punjab 
Record of 1873, it was held by the Chief Court, that a Court before which the offence of giving false 
evidence has been committed is not precluded from trying the offence itself. 

A similar view is embodied in Book Circular XXVII of 18G5. 

2. In a recent* unpublished judgment of the Chief Court, however, a contrary opinion has pre- 
vailed, and as the discrepancy between the two views is likely to mislead, and cases of the nature 
descrit)ed are not infrequent, the Judges issue this circular in supersession of the instructions con- 
veyed in Book Circular XXVI 1 of 1805 above referred to. 

3. The Judges, having fully considered the question, have unanimously adopted the view ex- 
pressed in a ruling of the Bombay High Court, No. 53, dated 21st May 1873, in theca«o of Reg, v. 
Navaranbeg Dulabeg, which is to the effect that every attempt to pervert the proceedings of a Court 
to an improper end is a contempt of its authority within the meaning of s. 473, Criminal Procedure 
Code. 

Accordingly, when any of the offences specified in s. 467, 468, or 469 (195)iH committed before a 
Court, such Court is, in the opinion of the Chief Court, debarred by the terms of s. 473, Criminal 
Procedure Code, from trying the offence itself. — Punjab Gazette, 1874, 1’art III, p. 276 ; Smyth, p. 877. 

The Calcutta High Court, on the other hand, considered that by the words “ in contempt of its 
own authority” the Legislature seems to have intended, not any offence which may be construed 
into a contempt of the authority of the Court, but such offences as are ordinarily considered and 
are classed in the Indian Penal Code as offences against the authority of a Court, — that is to say, 
the offences mentioned in Chapter X of the Indian Penal Code, and probably also the offences men- 
tioned in s. 228 of that Code. — Sufatoollah, Pet Uioner, 22 W. R. Cr. 49. 

Under this section, however, which refers specifically to the particular offences mentioned in 
8. 195, when committed in contempt of the authority of the Court, it would seem that the difficulty 
which arose under s. 473 of Act X of 1872 would hardly arise. 

The Legislature, in substituting the descriptions of the presiding officers of the Courts referred 
to, for the word ‘ Court’ used in s. 473 of Act X of 1872, appeal’s to have adopted the decision of 
the Madi*as High Court that ‘ Court ’ was to be construed as referring to the office or to the person 
of the Magistrate or Judge before whom the offence was committed, and that the prohibition in the 
section was therefore a personal one. — Pro., 2nd October 1877: I. L. R. 1 Mad, 305. 

An Assistant Sessions Judge, it was held, is a different Court from the Sessions Judge, — Reg, 
V. Gulabdas Kiiberdas, 11 Bora. H. C. R. 98. 

As to the construction of the words ‘ brought under his notice,’ see Queen v. Nomal, 4 B. L. B. 
Or. 11, and the notes to s. 477, supra. In tno case of Emp, v. Baldeo, I. L. R. 3 All. 322,^ B 
charged certain persons before a Police-officer with theft. The charge was brought by the Police 
to the notice of the Magistrate having jurisdiction, and ho directed the Police to investigate into 
the truth of the charge. Having ascertained that the charge was false, the Magistrate took pro- 
ceedings, under s. 21l of the Penal Code, against B on a charge of making a false charge and con- 
victed him of that offence. It was held that, as the false charge was not preferred by B before the 
Magistrate, the offence of making it was not a contempt of his authority, and that the Magistrate 
was not precluded from trying B himself. There the original charge was not, it is to be observed, 
brought under the notice of the Magistrate in a judicial proceeding. 

As to the second paragraph of this section, see s. 471 of Act X of 1872. 


♦ Crown V. Ramnn. Charge : s. 211, Indian Penal Code. 
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A Oourt of Sessions has no power to commit to itself a person charged under s. 193 of the 
Indian Penal Code with giving false evidence before it . — In re Fata lyah Khan^ 3 C. L. R. 699. 
See the remarks of Ainslie, J., in the case of Bhokteram v. Heera Koiita^ I. L. R. 6 Cal. 187. See 
also Emp, v. Sukhari, I. L. K. 2 All. 405 : Sundriah v. The Qv^en^ I. L. R. 3 Mad. 254. 

A Magistrate who issues an order under s. 145 has no jurisdiction under s. 188 of the Penal 
Code to punish a person for disobeying \t,—Reg. v. Banchod Dayal, 10 Bom. H. C. R. 424. 


CHAPTER XXXVI. 

Of the Maintenance op Wives and Children. 

488 . If any person having sufficient means neglects or refuses to main- 
tain his wife or his legitimate or illegitimate child 
Order for maintenance i^n^ble to maintain itself, the District Magistrate, a 
o w ves an c en. Presidency Magistrate, a Subdivisional Magistrate, or a 
Magistrate of the first class, may, upon proof of such neglect or refusal, order 
sue;h person to make a monthly allowance for the maintenance of his wife or 
such child, at such monthly rate, not exceeding fifty rupees in the whole, as 
such Magistrate thinks fit, and to pay the same to such person as tlie Magistrate 
from time to time directs. 

Such allowance shall be payable from the date of the order. 

If any person so ordered wilfully neglects to comply with the order, any 

such Magistrate may, for every breach of tlie order, 
ESnforcement of order. warrant for levying the amount duo in manner 

hereinbefore provided for levying fines, and may sentence such person for the 
whole or any part of eacli montli’s allowance remaining unpaid after the execu- 
tion of the warrant, to im})risonment for a term which may extend to one month : 

Provided that, if such person offers to maintain his wife on condition of her 

living with him and she refuses to live with him, such 
Magistrate may consider any grounds of refusal stated 
by her ; and may make an order under this section notwithstanding such offer, 
if he is satisfied that such person is living in adultery, or that he has habitually 
treated his wife with cruelty. 

No wife shall be entitled to receive an allowance from her husband under 
this section if sbie is living in adultery, or if, without any sufficient reason, she 
refuses to live with her husband, or if they are living separately by mutual 
consent. 

On proof that any wife in whose favour an order has been made under this 
section is living in adultery, or that without sufficient reason she refuses to live 
with her husband, or that they are living separately by mutual consent, the 
Magistrate shall cancel the order. 

All evidence under this Chapter shall be taken in the presence of the hus- 
band or father, as the case may be, or, when his personal attendance is dispensed 
with, in the presence of his pleader, and shall be recorded in the manner pre- 
scribed in the case of summons-cases. 


The power to cancel the order ^ven by the penultimate clause of the section is new, as also the 
direction as to the manner in which evidenoe is to be recorded. The procedure in summons-caaes 
is contained in Chapter XX. See Kali Daai v. Durga Churn Naik^ I. L. R. 20 Cal. 351. 

An application for maintenance is not a complaint of an offence . — Hildephonsus v, Malone^ 
Punj. *Rec., 18&5, p. 26. See s. 177, supra. And proceedings under this section are in the nature 
of civil proceedings within the meaning of s. 120 of the Evidence Act, and the person sought to be 
charged is a competent witness on his own behalf . — Nur Mahomed v. Bismulla Jan^ I. L. R. 16 Cal, 
781. See In re Tokee Bibee v. Abdul Khan, I. L. R. 6 Cal. 636 : S. C. 5 C. L. R. 458. 

Where a claim for accumulated arrears of maintenance for several months arising under several 
breaches of an order for maintenance is dealt with in one proceeding and arrears levied under a 
single warrant, the Magistrate acting under this section has no power to award a heavier sentence in 
default than one month’s imprisonment,— v. Narain, I. L. R. 9 All. 240 : but the section 
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apparentlj^- contemplates a separate warrant for each breach, and not a cumulative warrant and 
cumulative punishment— p^r Edge, 0. J., and Straight. J. 

Having regard to s. 2, cl. (18) of the General Clauses Act (I of 1868) the imprisonment under 
this section may be either simple or rigorous — /6id, per Straight, J. 

Imprisonment cannot be awarded in anticipation of default to an order for a monthly main- 
tenance. — Mad. H. G. Pro.j 1th December 1866 and 24</i April 187.3 ; TK^ir, p. 16. 

A warrant may be issued for the recovery of arrears of maintenance. Though a warrant is per- 
missible on every breach of the order to pay raaintenanoe, the result of issuing it for an aggregate 
of payments is, that one monthUs imprisonment would alone be awardable for the amount unpaid 
after the execution of the warrant. See Mad. H. C. Pro.^ 19th April 1871. 

A Magistrate may both levy the amount of the fine and order the defaulter to bo imprisoned 
for a term not exceeding one month for each allowance remaining unpaid {Mad. H. C, Pro.^ 11th 
November 1874 ; Weir^ p 46), that is, after the execution of the warrant. 

As to the manner in which fines are to bo levied, see ss. 386-7, supra. 

The third para, of this section ought to be construed strictly and as far as possible in favour of 
the subject. v. Narain, I. L. R. 9 All. 240, per Straigh^, J. 

For form of warrant of imprisonment on failure to pay maintenance, see Schod. V, No. 40, and 
for form of warrant to enforce the payment of maintenance by distress and sale, see Sched. V, No. 41, 

Imprisonment . — Imprisonment is now to be awarded only when the allowance remains unpaid 
after the execution of the warrant of distress. In making an order for maintenance, the Court has 
HO power to pass an order for imprisonment in default of payment of the amount ordered . — 5 Mad, 
H. C. R. Apx. xxxiv; Pro., Jnlp ^l^thy 1870, or to pass an alternative order for a specified quantity of 
grain. — Emp. v. Chuhar Singh. Punj. Kec., 1887, p. 5, or an order for a separate residence. — Emp. v. 
Ch({jju, Punj. Rec., 1887, 60. Nor has the Cotirt power, in making an order for maintenance, to tako 
security for possible default . — Kanoo Soudagur v. Alahundee Bewa. 24 W. R, Cr. 72. 

A sentence of imprisonment awarded under this section for wilful neglect to comply with an 
order to pay maintenance is absolute, and the defaulter is not entitled to release upon payment of 
the arrears dwQ.—Biyacha v. Moidin Kutti^ 1. L. R. 8 Mad. 70. 


An order for maintenance made by a Magistrate not empowered to make such order is void, — 
S, 530 (r), infra, 

JurisdirMon . — Where a wife, after a temporary absence from her husband on a visit, found on 
her return that he was living in adultery, an<l thereupon left hitn and went to live in a ditforent dis- 
trict, and in that district applied for an order for maintenance against her husband, it was held by 
the Allahabad High Court that the wife being justified in refusing to live with her husband and in 
choosing her own place of residence, the neglect of the husband to maintain her was an offence 
within the jurisdiction of the Court at the place where the wife resided . — In re De Castro, I. L. K. 
13 All. 348: In re Todd, 5 All. 237. In Bombay, however, it was considered that tlie Court having 
jurisdiction is the appropriate Court of the district in which tlie person resides against whom the 
complaint is made .— /m re Fakrwiin, I. L. R. 9 Bom. 40. 

A Magistrate having jurisdiction cannot refer the matter of the complaint to a Magistrate of 
the second class for inquiry and report. He ought to make the enquiry himself . — VenJeata v. 
Paramma, I. L. R. 11 Mad. 199. 

A Magistrate of the first class has, as such, power to pass an order under this section, although 
he may not be empowered to take cognizance of offences without complaint.— /w re Todd, 5 All. 237. 

Further, an order made by the Magistrate under this section must bo founded upon legal proof 
in the same proceedings and not upon knowledge acquired by the Magistrate in some other case. — 
Lopotee Domnee v. Tikha Moodai, 8 W. R. Cr. 67 : (S. C.) 4 Wym. Cr. Rul. 25. See Uonda v. Pyari 
Doss Gossain, 13 W. R. Ci*. 19. 

A Hindu not divided from his father can be ordered to maintain his wife under this section. 
— Emp. V. Ramasami, I. L. R. 13 Mad. 17. 


The last paragraph of the section provides that all evidence under this Chapter shall be taken 
in the presence of the husband or father. Great hardship, it is conceived, may result from this 
provision, where a person against whom an order for maintenance lias been passed leaves the district, 
and an application is made to enforce the Oixler against him. But under the old (yodc, which con- 
tained no such provision, the Magistrate who had made an order for maintenance, it was held, 
might have issued a warrant for collection of arrears of maintenance when the husband was out of 
his jurisdiction . — Queen v. Karri Papayarnma, I. L. R, 4 Mad. 239. Apparently a warrant mi^ht 
still issue under s. 490, but there may bo a (question whether the order could be enforced by im- 
prisonment, if the evidence were not taken in the presence of the person against whom the order 
was made. 

In determining questions under this Chapter as to the maintenance of wives and families, a 
Magistrate has no power to enter into any question as to the lawful guardianship of a child {Lai 
Das V. Nekunjo Bhaishiani, I. L. R. 4 Cal. 374 : Mehtab Bibi v. Alla Bakhsh, Punj. Rec., 1885, p, 
38) ; nor is he warranted in ordering a mother to surrender her illegitimate child to its father, 
although the child be of the age of maturity, and her refusal to do so is no ground for stopping an 
allowance previously directed to be paid to her,— Ibid, 

Where it appeared that the husband had not been called upon to maintain his wife, who had up 
to that time lived with her father, and that the father had refused to let the wife live with her hus- 
band without the payment of a sum of money, the High Court set aside an order directing the 
husband to pay his wife a monthly sum for maintenance . — Mussamut Somree v. Jitun Sonar, 22 

W. R. Or. 30. 
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An offer by a Hindu having two wives, to maintain the first wife by allowing her to live in his 
house and by supplying her with grain to be cooked and eaten separately, coupled with a refusal to 
live with her as husband and wife, is not a sufficient offer of maintenance. — Marakhal v. Qaudappa 
OoundaUf I. L. R. 6 Mad. 371. — But See In re JUubdas, I. L. R. 10 Bom. ‘269. Nor is the fact that tne 
husband, a Hindu, had married a second wife, a sufficient reason to justify an order for separate 
maintenance. — Arumugam v. Tulukanam, I. L. R. 7 Mad. 187. Attur Singh, Punj. Rec., 1887, p. 177. 

The mere fact that husband and wife cannot agree to live together is no ground for decreeing 
separate maintenance to the wife. — Musmmut Jesmut v. Shoojaut Ali, 6 W. R. 59. 

An order for maintenance of a child should fix such a sura as, with reference to all the circum- 
stances and to the means of the person who neglects or refuses to maintain the child, may seem 
reasonable, but the amount should be definitely fixed. There is no provision authorizing a pros- 
pective enhancement of the amount, as on the child attaining a particular age. — Mmsamut Munglo 
v. Jumna Dass, 2 All. 454 : or maintenance at a progressively increasing rate, but the fact that a 
child has grown older might constitute a change of circumstances calling for variation of the rate. 
— Jure ^mayee, I. L. R. 14 Mad. 398 ; Upendra Hath Dhal v. Soudamini Dasi, I. L. R. 12 Cal. 535 
A Mamstrate may, however, under the next section, from time to time, alter the rate of the 
monthly allowance granted as maintenance.— Upendra Nath Dhal v. Soudamini Dasi, I. L. R. 12 
Cal. 5^. 

An order cannot be made for the maintenance of an unborn child. — Mussamut Larlee v. Bunse 
Ditchit, 3 All. 70. 

If the form of marriage that has been gone through is sufficient to enable the offspring of the 
union to inherit, the wife will be entitled to maintenanco.— Qaeen v. Bahadur Singh, 4 All. 1‘28. See 
Queen v. Judoo Mussulmanee, 6 W. R. Cr. 60. 

An order for maintenance under this section, it was held in Allahabad, does not after divorce 
become inoperative before the expiration of the divorced wife’s iddat or period of probation. — In re 
Din Muhammad, I. L. R. 5 All. 226. So in Madras it was hold, that a divorced Mahoraedan wife 
is entitled to maintenance during the iddat, but an order for maintenance for a period subsequent to 
the expiration of the iddat is illegal. If she be pregnant, she would be entitled to maintenance 
during gestation. — Mad. H. C. Pro., 2nd December, 1879; Weir, p. 22. See Nepoor Aurut v. Jurai, 
19 W. R. Cr. 73 : In re Luddun Sahiba, I. L. R. 8 Cal. 736 : (S. C.) 11 O. L. R. 2,37. Moreover, al- 
though a mooia wife under the law of the Shia sect of Mahomedans is not entitled to maintenance, 
yet such a wife is entitled to claim maintenance under this section. — In re Luddun Sahiba, I. L. R. 

0 Cal. 736 : (S. C.) 11 0. L. R. 237. The husband does not, by giving up the unexpired portion of 
the terra fixed by a moota marriage, terminate the relationship of husband and wife. — Ib. 

Although no specific power to cancel an order for maintenance was given by the former Codes, 
a Presidency Magistrate, it was held, under s. ‘234 of Act IV of 1877, was competent to stay an 
order for maintenance, and to refuse to issue his warrant under the 3rd clause of tliat section, and 
to try all questions raised before him which affected the right of a woman to receive maintenance. 
There can, it was held, be no distinction raised between a dissolution of marriage obtained under 
the Indian Divorce Act and a dissolution obtained under the Mahoraedan law. It is only on proof of 
of the existence of the relationship of husband and wife that a Magistrate can make an order 
granting maintenance to a wife ; but where proof has been given that such relationship has ceased 
te exist, he may stay an order already made under that section, — Abdur Pohaman v. Sakhina, I. L. 
R. 5 Oal. 558 : (S. C.) 5 C. L. R. 21 : In re Abdul AH LwiaUji, I. L. R. 7 Bom. 180. See In re Kasam 
Pirbhai, 8 Bom. H. C. R. 95 : Nepoor Aurut v. Jurai, 19 W. R. Cr. 73. 

The allowance being payable from the date of the order, an order directing the payment of 
maintenan^ in arrears from a certain date is illegal. — Mad. H. C, Pro., 30i A July, 1875 ; Weir, p. 22. 
But there is nothing in this section to render the levy of accumulated arrears of maintenance by a 
single warrant illegal. — Mad. H, C, Pro,, 11th November, 1874 ; 7 Mad. H. C. R, Appx, xxxvii. 

The grounds upon which an order awarding maintenance is based should be stated in the order, 
— Mad, H, C, Pro., 2Sth November, 1876 ; Weir, p. ^2. 

When a duly empowered Magistrate had decided a matter under this section by dismissing the 
application after hearing the evidence offered, the District Magistrate, it was held, under Act X of 
1872, was not competent to entertain the complaint novo. — Mussamat Jamoli v. Gadalo Kainar, 

1 C. Li. R. 89. But the fact that an application for maintenance has been made in one district and 
rejected on the ground of jurisdiction, is not a bar to another application of a similar character before 
a Magistrate who has jurisdiction.— /w re Todd, 5 All. 237. See Shaik Fakurdin, I. L. R. 9 Bom. 40. 

An order under this section does not bar a civil suit by a wife against her husband for main- 
tenance {Lallah Gopee Nauth v. Musst. Jestun Kooer, 6 W. R. Civ. 57) ; nor is a decision of a Civil 
Court refusing to enforce a contract for the maintenance of a woman on the ground of limitation 
a bar to an application under this ^Qiiow.—Meiselback, Petitioner, 17 W. R. Cr 49. 

An agreement by a husband to m intain his wife by giving her a house and jewels, and by 
delivering to her annually a certain quantity of grain and money, cannot be enforced under this 
section.— Firamma v. Narayya, I. L, R. 6 Mad. 283 : Fazlunnissa, Punj. Rec., 1890, p. 23. 

An agreement by the mother with the father of an illegitimate child to accept a particular sum 
for maintenance of the child is not binding on tjio guardian of the child after the death of the 
mother,— ffildephonsus v. Malone, Punj. Rec., 1885, p. 

An order made by a Magistrate directing a Mahoraedan husband to pay a sum monthly for the 
maintenance of his wife does not deprive such husband of his inherent right to divorce his wife, and 
after such divorce the Magistrate^ order can no longer be enforced — In re Kasam Pirbhai, 8 
Bom. H. 0. R. Or. Oas. 95 : Abdur Rahaman v. Sakhina, I. L. R. 5 Cal. 558 : (S. O.) 5 C\ L. R. 21 ; 
In re Abdul AH Ismailji, I. L. R, 7 Bom. 180 — except for period of iddat. 
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It is open to a husband, upon whom an order to make an allowance for the maintenance of his 
wife has been made, to prove afterwards that his wife is living in adultery and upon such proof, a 
Magistrate is justified in cancelling the order.— /« re ChaJcu, 8 Bom. H. 0. 11. Cr. Cas. 124. Where, 
on an application by a husband for the cancellation of an order for maintenance on the ground of 
the wife’s adultery, the Magistrate rejected the application on the ground that the ^^ife’s adultery 
was not established, the Allahabad High Court held that another Magistrate was not competent 
upon a subsequent application, to re-open the matters which had already been adjudicated upon, 
and therefore could not legally make an order for discontinuance of maintenance upon proof of adul- 
tery by the wife prior to the former application. — Laraith v. Ham Dialy I. L. R. 5 All. 224. 

An order fo»’ the payment of a monthly allowance to an illegitimate child is not a conviction 
for an offence, and consequently is not appealable. — Meg. v. Oolam H ossein Chowdhryy 7 W. B. 
Cr. 10 : (S. C.) 3 Wym Cr. Rul. 7. Such an order is, however, a judicial proceeding (Meg, v. Thaku 
bin Ira, .5 Bom. H. C. R. Cr. 81), and as such subject to the revisional jurisdiction of the High 
Court. See s. 4:^-439. 

An insolvent who has obtained a protection order is not liable to arrest or imprisonment in 
respect of arrears of maintenance due under an order made by the Magistrate included in the 
schedule filed by him. — ToJcee Behf-e v. Abdool Khan, I. L. R. 5 Cal. 530 : (S. 0.) 5 C. L. R. 458. 
Wilson, J., in that case, doubted whether the protection order would protect the insolvent from 
proceedings in respect of maintenance accruing subsequently to the filing of the schedule. 

“ Cruelty ” is not necessarily limited to personal xiolence.— Rukmin v. Peare Lai, I. L.R. 11 All. 
480. See Kelly v. Kelly, L. R. 2 P. D. 59 : Tomkins v. Tomkins, 1 S. and T. 1G8. 

The proviso to this section does not authorize a Magistrate to entertain applications for separate 
maintenance, on the ground of ill - treatment from wives whose husbands have not neglected or 
refused to maintain them, but who have of their own accord left their husband’s house and protec- 
tion, and to order allowances to be paid to such wives on evidence of ill-treatment.— re Thompson, 
0 All., 205. 

Revision.— T\\o High Court alone can interfere by way of revision with an order under this sec- 
tion. — Biibad Domni v. Katiram Dome, 20 W. R. Cr. 58. In that case the High Court declined to 
interfere with an order of a Magistrate declaring a person to be the father of an illegitimate child, 
when it appeared that the Magistrate acted upon the sworn testimony of the mother, and that ho 
called before him the person complained of as being the reputed father. 

489 . On proof of a change in the circumstances of any person receiv- 
ing under section 488 a monthly allowance, or ordered 
Alteration in allow- same section to pay a monthly allowance to 

his wife or child, the Magi.>trate may make such altera- 
tion in the allowance as he thinks fit, ju'ovidod the monthly rate of fifty rupees 
be not exceeded. 

A person aggrieved by an order directing him to pay a certain sum for maintenance should 
apply to the Magistrate under this section. — Goyamoney tiurinee v. Mohesh Chmuier 8/ia/ia, 9 W. R. 
Cfr. 1 ; see Mahtab Bibi v. Alla BalcJish, Punj. Rec., 1885, p. 

If after an order has been made for maintenance the claim is released the Magistrate is not 
bound to enforce the order. — Rangamma v. Muhammad AH, I. L. R, 10 Mad. 13. 

The fact that a child has grown older may constitute a change oi* circumstances justifying 
a variation of the rate order for his maintenance. — In re Ramayee, 1. L. R. 14 Mad. 39. 

Under the rules framed by the Calcutta High Court in accordance with (sl. ii, s. 2Q2of the 
Court-Fees Act, 1870, a fee of one rupee is chargeable for serving and executing a warrant of levy 
or fine or of maintenance to wife, children, &c., and a percentage on the amount of fine or main- 
tenance levied, viz., 2 per cent, on sums not exceeding Rs. 100. Where the sum exceeds Rs. 1(K), 
the 2 per cent, on Rs. 100 and 1 per cent, on the amount of excess. — Calcutta Gazette, 1874, p. 478. 


490 . A copy of the order of maintenance shall be given without pa}^- 

meiit to the person in whose favour it is made, or to his 
Enforcement of order guardian, if any, or to the person to whom the allow- 

ance is to be paid ; and such order shall he cnrorceable 
by any Magistrate in any place where the person against whom it is made may 
be, on such Magistrate being satisfied as to the identity of the parties and the 
non-payment of the allowance due. 


This section corresponds with a. 236 of Act IV of 1877. In s. 538 of Act X of 1872, the provision 
as to copies of orders being given without payment was omitted, but such copies were exempted 
from payment of Court- fees , — Notidcation of Govt, of India, No. 996, ISth June 1873, Gazette of India, 
1873, p. 520 ; Wilkins, p. 1.37. See Queen v. Karri Pappayamma, I. L. R. 4 Mad. 330, citeci in note 
to 8. 488. 

If the defendant proves that the claim for maintenance has been released a Magistrate is not 
bound to enforce an order for maintenance made under s. iSS.—Rangamfna v. Muhammad AH, I. L, 
R. 10 Mad. 13. 

Where an application is made to enforce an order in favour of a wife and a divorce is pleaded, 
see MahbuBan v. Fakir Baksh, I. L, R. 15 All. 143. 



328 


CRIMINAL PROCEDURE. 


[part IX. 


CHAPTER XXXVII. 


Directions of the nature of a Habeas Corpus. 


Power to Issue direc- 491 . Any of the Hi^h Courts of Judicature at 

tions of the nature of a Fort William, Madras, and Bombay may, whenever it 

habeas corpus. 

(a) that a person within the limits of its ordinary original civil jurisdiction 
be brought up before the Court to be dealt with according to law ; 

(h) that a person illegally or improperly detained in jmblic or private 
custody within such limits be set at liberty ; 

{c) that a prisoner detained in any jail situate within such limits be 
brought before the Court to be there examined as a witness in any matter pend- 
ing or to be inquired into in such C/Ourt ; 

(d) that a prisoner detained as aforesaid he brought before a Court-martial 
or any Commissioners acting under the authority of any (commission from the 
Governor - General in Council for trial or to be examined touching any matter 
pending before such Court-martial or Commissioners res])ectively ; 

(e) that a ])risoner within such limits bo removed from one custody to 
another for the purpose of trial ; and 

(/) that the body of a defendant within such limits be brought in on the 
Sheriff s return of cepi corpus to a writ of attachment. 

Each of tlie said High Courts may, from time to time, frame rules to 
regulate the procedure in cases under this section. 

Nothing in tliis section a])})lies to persons detained under Bengal Regula- 
tion III of 1818, Madras Regulation II of 1819 or Bombay Regulation XXV of 
1827, or the Acts of the Governor-General in Council, No. XXXIV of 1850 or 
No. Ill of 1858. 


Compare s. 82 of Act X of 1872 and s. 148 of Act X of 1875. 

Clause (a) in s. 148 of the latter Act has been omitted, as also the clause directing- that neither 
a High Court nor any J udge thereof shall, after the passing of that Act, issue a writ of habeas corpus 
for any of the purposes of the section. Sec Gazette of India ^ 187(3, Part II, p. 397, for the Rules 
passed under s. 148 of Act X of 1872. These Rules are still in force in the High Court, Calcutta. 

The Regulations and Acts referred to in the proviso relate to the custody and confinement 
of State prisoners. 

When a step-mother claimed to be entitled to the custody of her deceased husband’s minor 
child who was living with his paternal uncle and obtained a rule calling upon the uncle to show 
cause why the child should not be delivered to her and the rule was discharged, it was held that the 
order discharging the rule was a judgment within the meaning of clause 15 of the Letters Patent, 
and that therefore under that clause the petitioner had a right to appeal against the order . — In re 
Narrondas Dhanji^ I. L. R. 14 Bora, 555. 

See In re iSaithrif I. L. R. 1(3 Bom. 307. See also s. 551, post. 


PART IX. 

SUPPLEMENTABY PEOVISIONS. 

CHAPTER XXXVIII. 

Of the Public Prosecutor. 

492 . The Governor-General in Council or the Local Government may 
Power to appoint appoint, generally, or in any case, or for any specified 
Publio Prosecutors. class of cases, in any local area, one or more officers to 

be called Public Prosecutors. 

In any case committed for trial to the Court of Session, the District Magis- 
trate, or, subject to the control of the District Magistrate, the Subdivisional 
Magistrate, may, in the absence of the Public Prosecutor., or where no Public 
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Prosecutor has been appointed, fippoint any other person, not being an officer of 
Police below the rank of Assistant District Superintendent, to be Public Prose- 
cutor for the purpose of such case. 

The first part of this section embodies the provisions of ss. 57 and 58 of Act X of 1872. As to 
the second para^fraph, sec s. 202, para. 2, of Act X of 1872. The discretion of the District Magis- 
trate has been curtailed. Now he cannot appoint as Public Prosecutor any officer of Police below 
the rank of Assistant District Superintendent. The provision giving the Subdi visional Magistrate 
power, subject to the control of the District Magistrate, to make an appointment under this section, 
IS new. 

For definition of ‘ Public Prosecutor,’ see s. 4 (rw), ante. 

It has been hold by a Full Bench of the High Court at Allahabad that a person appointed 
under this section by the Magistrate of the District to be a , Public Prosecutor for the purpose of a 
particular case tried in the Court of Sessions, has not the power of a Public Prosecutor with regard 
to withdrawal, under s. 494, from prosecutions.— v. Madho, I. L. R. 7 All. 291, As to appoint- 
ment of a pleader to act as Public Prosecutor, see Akbar^ Punj. Rec., 18^, p. 71. 

A Public Prosecutor should bo without interest in the case which he conducts. His duty is to 
assist the Court in the furtherance of justice, and not to act as counsel for any particular person 
or party. “ Ho should not by statement aggi-avate the case against the prisoners : nor keep back 
a witness, because his evidence may weaken a case for the prosecution. His only object should be 
to aid the Court in discovering truth. A Public Prosecutor sliould avoid any public proceeding 
likely to intimidate or unduly influence witnesses on either side. There should be on his part no 
unseemly eagerness for, or grasping at, convictions.”— v. Kashinath Dinkar^ 8 Bom. H. C. R. 
Cr. 126, 158, per Wkstropp, C. J. 

Duty of Prosecution. — Is the duty of the Public Prosecutor at a trial before the Sessions Court 
to call and examine all material witnesses sent up to the Court on behalf of the prosecution, and 
the Judge is bound to hear all the evidence upon the charge. But he is not bouno to call any wit- 
nesses who will not, in his opinion, speak the truth, or support the points he desires to establish by 
their evidence ; but in such circumstances he should explain to the Court that this is Ids reason for 
not calling these witnesses, and he should offer to put them in the box for cross-examination by the 
accused at his discretion. — Kmp. v. Talla^ I. L. R. 7 All. 904. In the absence of any such explana- 
tion or other reasonable grounds apparent on the face of the procedings, inferences unfavourable to 
the prosecution must be drawn from the non-production of its witnesses, — Ibid, 

So in the case of In re Dhnnnu Kaz\, I. L. R. 8 Cal. 121, it was said that it is primd facip the 
duty of the prosecution to call all the witnesses who, from their connection with the transactions 
connected with the prosecution, must be able to give important information.— v. Stanton. I. L. 
R. 14 All. 521 : Emp. v. Bankhatuli. I. L. R. 15 All. 6. If such witnesses are not called without suffi- 
cient reason being shown, the Court may properly draw an inference adverse to the prosecution. 
The only thing that can relieve the prosecution from calling such witnesses is the reasonable belief 
that, if called, they would not speak the truth. No such corresponding inference can bo drawn 
about the accused.— /hid. See Ram Sahai Lull. I. L. R. 10 (’al. U)70 : Kmp. v. Kaliprosonno. I. L. 
R. 14 Cal. 245 : Em\>. v. Stanton. I. L. R. 14 All. 521. See cases collected in notes to ss. 208, 244 and 
252, ante, and s. 540, 2 ^ 08 i, 

With regard to witnesses called before the committing Magistrate and not called in the Sessions 
Court by the prosecution, it has been held that all the prosecaition is bound to do is to have them 
present at the trial so as to give the Court or counsel for the defence, as the case may be, an oppor- 
tunity of examining them.— v. Stanton. I. L. R. 14 All. 521. 

For rules as to the employment of the Government Advocate in connection with criminal pro- 
secutions in the province of British Burma, see Btirma Gazette. Part II, p. 25. 

For rules regarding Public Prosecutors in Bombay, see Bombay Circulars, pp. 56—58. 

All Sessions Judges and Judicial Commissioners are to allow the Government Pl^'aders in their 
several districts to have access to their decisions in all criminal cases in which medical evidence is 
taken.— H. C, G. O.. No. 10 of 22nd September 1869 ; Wilkins, p. 147. 

Sessions Judges in the Lower Provinces should give every facility to Magistrates and District 
Superintendents of Police for inspecting the records of cases in their Courts, and for the prepara- 
tion of copies by clerks sent by the District Magistrate, care being taken that the records are not 
removed from the Judge’s office. — Cal. H. C, C, O., No. 5 of 2\.8i September 1880 j Wilkins, p. 147. 


493 . The Public Prosecutor may appear and plead without any written 

Public Prosecutor authority before any Court in which any case of which 
may plead In all Courts he has charge is under inquiry, trial or appeal ; and, if 
In oases under his any private person instructs a pleader to prosecute in 

Pi^ders rivatei Court any person in any such case, the Public 

instTOct^,’ to be under Prosecutor shall conduct the prosecution, and the plea- 
hls direction. der so instructed shall act therein under his directions. 


The Grown in all prosecutions is the prosecutor, and the proceedings are always treated as pro- 
ceedings between the Crown and the accused. — Emp. v, Murarji Gokuldas, I. L. R. 13 Bom., p. 391. 
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No party has any right to be heard, either personally or bv pleader, before any Court when 
exorcising its powers of revision ; provided that the Court may, if it thinks fit when exercising such 
powers, hear any party either personally or by pleader (s. 440). But under ss. 436, 439, para. 2, ante, 
which also deal with powers of revision, an accused has a right to appear before any order to his 
prejudice can be passed against him under that section. 


494 . Any Public Prosecutor appointed by tbc Governor-General in 

Council or the Local Government may, with the con- 
P sent of the Court in cases tried by jury before the return 

of the verdict, and in other cases before the judgment 
is pronounced, withdraw from the prosecution of any person ; and, upon such 
withdrawal, 

(а) if it is made before a charge has been framed, the accused shall be dis- 
charged ; 

(б) if it is made after a charge has been framed, or when under this Code no 
charge is required, he shall be acquitted. 


This section, it is to bo observed, provides for the withdrawal from the prosecution, and directs 
that the accused on such withdrawal shall, if no charge has been framed, be discharged, or shall, 
if the withdrawal is after a charge has been framed, or when no charge is required, be acquitted. 

A prisoner committed on a charge, therefore, cannot be discharged under s. 494, but must bo 
acquitted.— v. Siiutrama, I. L. K. 12 Mad. 35. Accordingly, whore a prisoner was erroneously 
discharged by a Sessions Court, it was held that as he ought to have been acquitted, a conviction 
obtained in a second trial for the same offence was bad in law. — Ibid» 


It has been held by a Full Bench of the High Court at Allahabad that a person appointed by 
the Magisti'ato of the District under s. 492, supra, to be a Public Prosecutor for the purpose of a 
pai*ticular case tried by the Court of Session, has not the power of a Public Prosecutor with regard 
to withdrawal from the prosecution under this section. — Emp. v. Madho, 1. L, R. 8 All, 291. 

Compare s. 240, ante. 


495 - Any Magistrate inquiring into or trying any case may permit 

the prosecution to be conducted by any person other 
conduct officer of Police below a rank to be prescribed 

by the Local Government in this behalf with the previ- 
ous sanction of the Governor-General in Council ” [Act X of 18G8, s. 13] ; 
but no person other than the Advocate-General, Standing Counsel, Government 
Solicitor, Public Prosecutor or other officer generally or specially empowered 
by the Local Government in this behalf, shall be entitled to do so without such 
permission. 

Any person conducting the prosecution may do so personally or by a 
pleader. 

“ An officer of Police shall not be permitted to conduct the prosecution if 
he has taken any part in the investigation into the offence with respect to which 
the accused is being prosecuted.” [Act X of 1880, s. 13.] 

Compare s, 59 of Act X of 1872, as amended by Act XI of 1874, s. 8, and s. 129 of Act IV of 1877. 
Under these sections permission might be given to any person to conduct a prosecution. Act IV 
of 1877, however, excepted the persons who are excepted by this section. In the case of Queen v. 
Hanichunder Sircar, 13 VV. R, Or. 18, Kemp and Jackson, JJ., expressed an opinion that it was 
highly objectionable for prosecutions in Sessions Courts to be conducted by officers of the Police. 

Upper Burma : — In Upper Burma, with the exception of the Shan States, notwithstanding 
anything in section 495, a Court may allow any Police-officer to conduct a prosecution. — Reg. V of 
ISm, Sched. (XIV). 

Under s. 129 of Act IV of 1877, it was held, that, with the exception of the Advocate-General, 
Standing Counsel, Government Solicitor, or other officer generally or specially empowered by the 
Local Government in that behalf, no person, whether counsel or attorney, could claim the rignt to 
conduct the prosecution of any criminal case without the permisson of the Presidency Magistrate. 
— Emp, V. Butokristo Doss, I. L. R. 6 Cal. 59. 

By s. 270, ante, it is provided that in every trial before a Court of Session the prosecution shall 
be conducted by a Public Prosecutor. See notes to that section and to s. 4 [m), ante. 

Any person, whether a private complainant or not, when permitted to conduct a case as prosecu- 
tor, may instruct counsel to appear,— /w re Narayan M, Pendshe, 11 Bom. H. C. R. 1(^. 
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V. Honherapa^ I. L. R.- 8 Bom. 534, It was held, that this section had not 
Tx -1 11 X. 5® Bombay Police Act, VII (Bom.) of 1867. That section 

, . 1 r lawful for any Police-officer to lay any information before a Magistrate, 

. ®'PPly tor a summons, warrant, search-warrant or such other leg'al process as may by law 
issue against any person committing an otfence, and to prosecute such person up to Anal judgment.’* 


CHAPTER XXXIX. 


Of Bail. 

496. When any person other than a person accused of a non-bailable 

offence is arrested or detained without warrant by an 

case of bailable offeLe“ char^^e of a Police-station, or apjiears or is 

brought before a Court, and is prepared at any time while 
in the custody of such officer or at any stage of the proceedings before such Court 
to give bail, such person shall be released on bail : Provided that such officer 
or Court, if he or it thinks fit, may, instead of taking hail from such person, 
discharge him on his executing a bond without sureties for his appearance as 
hereinafter provided. 

No Police-officer other than an officer in charge of a Police-station has power to admit an accused 
person to bail. See s. 170, supra. 

No person wlio has been ai rested by a Police-officer snail be discharged except on bis own bond 
or bail, or under the special order of an Magistrate.— /S^. 63, ante. 

Section 513, infra^ permits a deposit of a sum of money or Government promissory notes to be 
given, except in the case of a bond for good behaviour, in lieu of executing a bond. 

Where the personal attendance of an accused person is dispou.sed with, a rocogiiizarice-bond, if 
deemed necessai’y, should bo taken from him and not from his agent. — Reif. v. Latlabhai Jassubhaiy 
5 Bom. H. 0. 11. Or. 64. So, where it becomes necessary to adjourn the hearing of a summons- 
case, the attendance of the accused person may bo secured at the adjourned hearing by taking a 
recognizance from — Queen v. Chocha Itai, 6 N. W. P. Hep., p. 366. 

The pioceoding in which it has to be determined wliethor an accused person should bo admit- 
ted to bail by a Magistrate is a judicial proceeding . — Manikam v. Queen, I. L. R. 6 Mad. 63. 

Where a prisoner applied to the High Court to be admitted to bail and his petition contained 
defamatory allegations consisting {inter alia) of irrelevant attacks on the trying Magistrate and other 
officers in the service of the Government of India the Court refused to allow the petition to be tiled 
and ordered it to be returned. — In re Durant, 1. L. K. 15 Bom. 488. 

b’or form of bond and bail-bond on a preliminary inquiry before a Magistrate, see Sched. V, 
No. 42. 

Bail-bonds in criminal cases, recognizances to prosecute or give evidence, and recognizances 
for personal appearance or otherwise, are exempted from Court-fees. — Act VII of 1870, s, 19, cl, xv, 

497. When any person accused of any non-bailable offence is arrested or 

detained without warrant by an officer in charge of a 
When ball may be Police-station, or appears or is brought before a Court, 

he may be released on bail, but be shall not be so re- 
leased if there appear reasona])le grounds for believing 
that he has been guilty of the offence of which he is accused. 

If it appears to such officer or Court at any stage of the investigation, in- 
quiry or trial, as the case may be, that there are not reasonable grounds for 
believing that the accused has committed such offence, but that there are suffi- 
cient grounds for further inquiry into his guilt, the accused shall, pending such 
inquiry, be released on bail, or, at the discretion of such officer or (yourt, on the 
execution by him of a bond without sureties for his appearance as hereinafter 
provided. 

Any Court may, at any subsequent stage of any proceeding under this 
Code, cause any person who has been released under this section to be arrested, 
and may commit him to custody. 

The duty of deciding as to the sufficiency or otherwise of bail is with the Court itself and not 
with the PoUce. — Emp. v. Gayitri Prosonno Ghosaly I. L. R. 15 Cal. 455. 


taken in case of non 
bailable offence. 
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Bail ought not to be demanded where the accused has been discharged. It can be demanded 
only in cases where further inquiry is pending, and the accused has not been discharged. — Bam hall 
Tewaree v. Soopha Bam, 10 W. R. Cr. 34 : (S. C.) 1 B. L. R. S. N. xxvii. 

A Magistrate ought not to remand an accused where there is no evidence, in the expectation of 
evidence turning up. — In re Mohesh Chunder Banerjee, 4 B. L. R. Apx. 1. 

The proceeding in which it has to be determined whether an accused should be admitted to bail 
by a Magistrate is a judicial proceeding. — Manikam Mudali v. Queen, I. L. R. 6 Mad. 63. 

If, upon an investigation under Chap. XIV, it appears to the officer in charge of the Police- 
station that there is sufficient evidence or reasonable ground, such offic ’r must forward the accused 
under custody to a Magistrate empowered to take cognizance of the offence upon a Police report 
and to try the accused or commit him for trial ; or, if the offence is bailable and the accused is able 
to give security, shall take security from him for his appearance before such Magistrate on a day 
fixed, and for his attendance from day to day before such Magistrate until otherwise directed. 

When the officer in charge of a Police-station forwards an accused person to a Magistrate or 
takes security for his appearance before such Magistrate under s. 170, he shall send to such Magis- 
tiate any weapon or other article which it may be necessary to produce before him, and shall require 
the complainant, if any, and so many of the persons who appear to such officer to be acquainted with 
the circumstances of the case as he may think necessary, to execute a bond to appear before the 
Magistrate and prosecute or give evidence (as the case may be) in the matter of tlie charge against 
the accused (s. 170, supra). See also the provisions of s. 171, supra. 

Officers in charge of Police-stations must report to the District Magistrate, or, if he so directs, 
to the Subdivisional Magistrate, the cases of all persons arrested without warrant within the limits 
of their respective stations, whether such persons have been admitted to bail or otherwise (s. 62, 
supra), and no person who has been arrested by a Police - officer shall be discharged except on his 
own bond or on bail, or under the special order of a Magistrate. — 63, supra. 

498. The amount of every bond executed under this Chapter shall be fix- 

ed with due regard to the circumstances of the case, and 
Power to direct ad- j^ot be excessive ; and the High (Jourt or Court of 

duotion of bail. ocssion may m any case, whether there be an appeal on 

conviction or not, direct that any person be admitted to 
bail, or that the ball required by a Police-officer or Magistrate be reduced. 

The previous section of the present Code provided that a person accused of a non bailable 
offence should not be released on bail if there appeared reasonable grounds for believing that he 
had been guilty of the offence charged. This section empowers the High Court or Court of Session 
to direct that any person without restriction be admitted to bail. A Sessions Court, in referring a 
case under s. 438, might direct that a person already convicted should be admitted to bail. Section 
390 of Act X of 1872 empowered the Court to direct that any accused person should be admitted to 
bail, and it was held by a Full Bench under that section, that a Court of Session had no power to 
admit a convicted person to bail, a convicted person not being an accused person within the meaning 
of the section. — Beg. v, Thakur Parshad, I. L, R. 1 All. F. B. 151. It had already been so held in 
Beg, V. Bam Button Mookerjee, 24 W. R. Cr. 8, and in Beg. v. Kanhai Shahu, 23 W. R. Cr, 40. 
See also Aradhan Mumiid v. Mayan Khan Takadgeer, 25 W, R. 7 : Reg. v. Mahendra Na'^ayan 
Bangahhushun, 1 B. L. R. Cr. 7, under Act XXV of 1^11. In the present section the word ‘ accused ’ 
has been omitted. Accordiug'ly, there is now, it would seem, nothing to prevent the High Court or 
Court of Session from admitting a convicted person to bail. 

The following rule has been published for guidance in the N.-W. Provinces : — It must be under- 
stood that for every bailable offence, bail is a right, not a favour : detention in the lock - up is the 
alternative, not the original order. The bail demanded should never be excessive with reference to 
the social status of the party. The amount of bail and the offence charged, with the section 
under which it is punishable, should always be stated on the face of the order directitig the accused 
to be detained in the lock-um He should be informed also that the friends of the accused may 
ascertain what is required. Bail may be tendered and must bo accepted at any time before convic- 
tion, Under s. 399 (513) denosit of cash or Government promissory notes may be made in lieu of bail, 
except in cases coming under Chap. VIII (of security for good behaviour.) — Smyth, p. 129. 

499. Before any person is released on bail or released on his own bond, 

a bond for such sum of money as the Police - officer or 
accused and (^Qurt, as the case may be, thinks sufficient shall be exe- 
cuted by such person, and, when he is released on bail, 
by one or more sufficient sureties, conditioned that such person shall attend at the 
time and place mentioned in the bond, and shall continue so to attend until other- 
wise directed by the Police-officer or Court, as the case may bo. 

If the case so I’equire, the bond shall also bind the person released on bail to 
appear when called upon at the High Court, Court of Session or other Court to 
answer the charge. 

The Police-officer mentioned in this section would appear to be a Police - officer in charge of a 
Police-station. — S. 496, supra* 
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For form of bond and bail • bond on a preliminary inquiry before a Magistmte, see Scbed. V, 
Ko. 42. 

The following rule obtains in the N.-W. Provinces : A considerable divei*sity of practice exists 
in carrying out t^he provisions of the law in regard to taking of recognizances from accused ner- 
sons and their sureties, and the result of the diversity and irregularity is not only to cause Poiice- 
oiiioers to be employed in needless inquiries, but also to keep the accused person in custody pending 
the result of inquiry into the sufficiency or otherwise of the bail oifer^. The attention of the 
criminal authorities is therefore directed to s. 3dl (499 of this Act) of the Code of Criminal Proce- 
dure, which simply requires the Magistrate to take recognizance in such a sum of money as he may 
think sufficient from the accused and one or more sureties, and to ss. 396 and 397 (388 and 389), 
which lay down the proceedings to be adopted to compel payment of the penalty mentioned in the 
recognizance from the person executing the personal recognizance and from his sureties. At the 
same time, however, it is the duty of the Magistrates to satisfy themselves that the sureties are in 
point of substance persons of whom it may be reasonably presumed that they can, if necessary, 
satisfy the terms of the bail-bond.— p. 130. 

500. As soon as the bond has been executed, the person for whose ap- 

pearance it has been executed shall be released ; and 
ftom cus- Court admitting him to bail shall 

issue an order of release to the officer in charge of the 
jail, and such officer on recei[)t of the order shall release him. 

Nothing in this section, section 496 or section 497 shall be deemed to re- 
quire the release of any person liable to be detained for some matter other than 
that in respect of which the bond was executed. 

For form of warrant to discharge a person imprisoned on failure to'give security, see Sched. V, 
No, 43. 

501. If, through mistake, fraud or otherwise, insufficient sureties have 

been accepted, or if they afterwards become insufficient, 

Power to order suffl- ^^0 Court may issue a warrant of arrest, directing that 
dent bail when that .i f i i •! l i i j i r *11 

first taken is insufficient. person released on bail be brought betore it, and may 

order him to find sufficient sureties, and on his failing 
so to do may commit him to jail. 


502. All or any sureties for the attendance and appearance of a person 

Discharae of sureties rolcased on bail may at any time apply to a Magistrate 

to discharge the bond either wholly or so lar as relates 

to the applicants. 


On such application being made the Magistrate shall issue his warrant of 
arrest, directing that the person so released be brought before him. 

On the appearance of such person pursuant to the warrant, or on his volun- 
tary surrender, the Magistrate shall direct the bond to be discharged either wholly 
or so far as relates to the applicants, and shall call upon such person to find other 
sufficient sureties, and, if he fails to do so, may commit him to custody. 


CHAPTER XL. 

Of Commissions for the Examination of Witnesses. 

503. Whenever, in the course of*- an inquiry, a trial or any other 

proceeding under this Code, it appears to Presidency 
When attendance of Magistrate, District Magistrate, a Court of Session or 

e s High Court that the examination of a witness is 

necessary for the ends of justice, and that the attend- 
ance of such witness cannot be procured without an amount of delay, expense or 
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inconvenience which, under the circumstances of the case, would be unreasonable, 

such Magistrate or Court may dispense with such at- 
issue of oommlssion, tendance and may issue a commission to any District 

Magistrate or Magistrate of the first class, within tlie 
local limit of whose jurisdiction such witness resides, to 
take the evidence of such witness. 

When the witness resides in the dominions of any Prince or State in 
alliance with Her Majesty in which there is an officer representing the British 
Indian Government, the commission may be issued to such officer. 

The Magistrate or officer to whom the commission is issued, or, if he is the 
District Magistrate, he or such Magistrate of the first class as he appoints in this 
behalf, shall proceed to the place where the witness is, or shall summon the 
witness before him, and shall take down his evidence in the same manner, and 
may for this purpose exercise the same powers, as in trials of warrant-cases under 
this Code. 


Other Magistrates desiring to issue a commission must, under s. 506, apply to the District 
Magistrate. 

The taking of evidence on commission in criminal cases is unkown to English practice, and 
ought in this country to be most sparingly resorted to — only in extreme cases of delay, expense or 
inconvenience. See remarks of Straight, J., in In re Farid-un-nissa^ I. L. R. 5 All. 92. 

Purdanashin Wo7nen : — In the case of Huri'o Soondery Chowdhrani^ I. L. R. 4 Cal. 20: (S. C. 
3 0. L. R. 9.3, AiNSLiifi and Broughton, JJ., allowed a imrdaiiashm woman summoned as a wit- 
ness in a criminal case to be exempted from personal attendance in Court, and to be examined on 
commission ; but the question as to whether purdanashin women had a right to such exemption was 
not apparently considered. In the case of Farid- an-nissa, I. L, R. 5 All. 92, Straight, J., refer- 
ring to that case, said that while he was not prepared to hold that purdanashin women wore of right 
exempted from personal attondanee at Court, he wouhi be loath to hold that the word inconvenience 
in s. 330 of the old Code of Criminal Procedure did not empower the Courts to allow examination 
by commission in criminal cases, where a witness, accoi'ding to the customs and manners of the 
country, ought not to bo compelle<i to appear in public. The wise there was a prosecution for 
defamation, and Straight, J., was of opinion that the fact of her being a person who had set the 
criminal law in action materially altered her position in considering whether a commission should 
issue, and directed the Magistrate that if the complainant whom it was sought to examine on com 
mission was found to bo a purdanashin lady, and if she elected to attend and support her charge, 
to allow her to bo brought into his room in the Court-house in her palki, or to make such other ar- 
rangements as might enable her to remain in it, and strictly preserve her privacy, and to subject 
her to the least inconvenience or annoyance for the purpose of recording her evidence according to 
law in the presence of the accused after identification l>y some approved witness. In another case 
Straight, .1., said that although there was no doubt that there was no provision in the Criminal 
Procedure Code which protects purdanashin ladies from appearing in a Court of justice, yet it was 
very undesirable to comiiel the attendance of such persons . — In re Basant Bibi, I. L. R. 12 All. 69. 

In hi re Din Tarini Debt I. L. R. 15 Cal. 775, the High Court in Calcutta allowed 'Apuri 
lady upon an application under this section to be examined upon commission in a house taken by 
her near to the Magistrate’s Court. In the case of Basant Bibi, I. L. R. 12 All. 69, Straight, J., 
guarded himself from admitting that, as a general principle, purdanashin ladies should bo allowed 
t^o compel the Courts to examine them at some other place than the Court itself dii’octed the 
Magistrate to make arrangements to take the evidence of a jmrdanashin either in an empty Court- 
room in the presence of himself the accused and the pleadr^r for the prosecution ; or if no empty 
Court room was available, in his now private room or some other room in the Court building. See 
Hassan Khan v. Emp.y Pun. Rec., 1887, p. 95. 

In the case of Emp, v. Counsell, I. L. R. 8 Cal. 896, Wilson, J., refused to issue a commission in a 
criminal case before the High Court Criminal Sessions, on the ground that in criminal cases the 
issue of a commission is a most unsatisfactory course of proceeding and one dangerous to the 
interests of the prisoner. 

In the case of Emp. v. Bal Oungadhar Tilak, I. L. R. 6 Bom. 285, where a Government servant 
had executed his recognizance to a^ear and give evidence for the prosecution at a criminal trial to 
take place at the High Court of Bombay, and was subsequently ordered to a distant station in 
public service, and could not, with due regard to public interests, return to Bombay before the time, 
Sargent, C. J., allowed him to be examined on commission before his departure from Bombay. 
The ground, apparently, on which he did so was that there was nothing special in the case to make 
it necessary that the witness should be porsihally present at the trial, and his evidence both on ex- 
amination and cross-examination would bo just as effective if taken on commission, as it would if 
he were to appear in Court. 

In the case of Emp. v. Burke, I. L. R. 6 AU. 224, where the accused was charged with dishonest- 
ly receiving stolen property, knowing it to have been stolen, at the trial the Bessions Judge, under 
8. 33 of the Evidence Act, admitted the evidence of the ovmer of the property in respect of which 
the accused was charged, and of his wife taken by commission during the inquiry before the 
Magistrate, and the evidence of the servant of these persons taken at the inquiry, and also the 
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evidence of the owner of the property taken during the trial under a commission issnod under this 
section. The pounds upon which tne Sessions .fudge admitted the evidence taken during the 
inquiry were that the attendance of the witnesses could not be procured without an expense of R«, 
500, an amount which he considered unreasonable, and that the witnesses would bo inconvenienced, 
and their evidence had reference merely to the identitication of the property, the subject of the 
charge. It was held that the evidence had been improperly admitted. Olj)FIKLI>, J., remarking 
tliat inconvenience to witnesses was no ground allowed under s. of the Evidence Act, and that 
the question of identification was a most material one in the case, the whole case resting on it. The 
Court also held on similar grounds that the case was not one in which the Sessions Judge was 
justified in issuing a commission. 

In the case of Ralli v. Qankim Swee^ I. L. R. 9 Cal. 939, it was held that if, when evidence is 
taken before commissioners, a document is tendered and objected to on any ground, the opposite 
party is not precluded from objecting to the document at the trial on any other ground — it not 
being necessary to state all the objections to the admissibility of a document when it is first tender 
ed. The party objecting is at liberty to take any fresh objection whenever the party producing tho 
document tenders it in evidence at the trial. In the same case it was held that wliere a commission 
to take evidence is issued to any place beyond the jurisdiction of the Court issuing the commission, 
it is not necessary, in order to admit secondary evidence of tho contents of a document, that the 
party tendering it should have given notice to produce the original, nor is it necessary for him to 
prove a refusal to produce tho original. 

Under Act X of 187‘5, s, 70, it was held, that the evidence of a witness taken upon commission 
was not admissible in a criminal trial held before tho High Court, unless it could be shown that 
such evidence was so taken upon an order made by that Court under s. 70 of that Act, or unless it 
was admissible under s. 33 of the Evidonoe Act. — Emp. v. Dahee Pershad^ I. L. li. 6 Cal. 532. 

In Emp. v. Jacoby I. L. R. 19 Cal. 113, it was held that evidence taken under a commission 
issued by a Presidency Magistrate during the course of an inquiry before him could not be used 
in evidence at the trial before tho High Court, and further tnat upon the facts before tho High 
Court it was also inadmissible under s. 33 of the Evhlence Act. 

See Ernp. v. Barton^ I. L. R. 10 Cal. 238, where evidence on commission was held to have been 
rightly received on the trial of a seaman for an offence committed on the High Seas. 

Section 33 of the Evidence Act is as follows ; — 

Evidence given by a witness in a judicial proceeding, or before any person authorized by law to 
take it, is relevant for the purpose of proving, in a subsequent judicial proceeding, or in a later 
stage of the same judicial proceeding, the truth of the facts which it states, when the witness is 
dead or cannot be found, or is incapable of giving evidence, or is kept out of the way by the adverse 
party, or if his presence oonnot be obtained without an amount of delay or expense which, under 
the circumstances of the case, the Court considers unreasonable. 

Provided— 

that the proceeding was between the same pai*ties or their representatives in interest ; 

that the adverse party in the first proceeding had the right and opportunity to cross-examine ; 

that the questions in issue were substantially the same in tho lirst as in tho second proceeding. 

Explanation . — A criminal trial or inquiry shall be deemed to be a proceeding between the 
prosecutor and the accused within the meaning of this section. 


It would appear that the Courts have no jiower to issue a commission out of the jurisdiction, 
except in cases provided for by this section itself. See Emp. v. Moorga Chetty^ I, L. R. 5 Bom. 
( F. B. ) 338. See also ss. 188 and 189, su 2 >ra. 


604 . If the witness is within the local limits of the jurisdiction of any 

Presidency Magistrate, the Magistrate or Court issuing 
Oommlssion In case commission may direct the same to the said Presi- 

dency Magistrate, who thereupon may compel the at- 
tendance of, and examine, such witness as if he were a 
witness in a case pending before himself. 

Nothing in this section shall be deemed to effect the power of the High 
Court to issue commissions under the thirty-ninth and fortieth of Victoria, chapter 
46, section 3. 


505 . The parties to any proceeding under this Code in which a commission 
Parties may examine is issued may respectively forward any interrogatories 
witness. ill writing which the Magistrate or Court directing the 

commission may think relevant to the issue, and the Magistrate or officer to 
whom the commission is directed shall examine the witness upon such interro- 
gatories. 

Any such party may appear before such Magistrate or officer by pleader, or 
if not in custody, in person, and may examine, cross-examine, and re-examine 
(as the case may be) the said witness. 

Tho interrogatories must now be such as the Magistrate or Court issuing the commission 
thinks relevant. 
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506. Whenever, in the course of an inquiry or a trial or any other pro- 

Power of Provlnoial ceeding under this Code before any Magistrate other 

Subordinate Masristrate than a Presidency Magistrate or District Magistrate, it 

to apply for Issue of appears that a commission ought to be issued for the 
commission. ^ • i • p -a 1*1 • r 

examination 01 a witness whose evidence is necessary lor 

the ends of justice, and tliat the attendance of such witness cannot be procured 
without an amount of delay, expense or inconvenience which, under the circum- 
stances of the case, would be unreasonable, such Magistrate shall apply to the 
District Magistrate, stating the reasons for the a})plication ; and the District 
Magistrate may either issue a commission in the manner hereinbefore provided, 
or reject the application. 

See Act X of 1872, s. .330, para. 5. Under that section, a Magistrate to whom it appeared 
necessary that a commission should issue was obliged to apply to the Court of Session to which he 
was subordinate. Now he must apply to the District Magistrate, who, under s. 003, is empowered 
to issue a commission. 


507. After any commission issued under section 503 or section 506 has 

, been duly executed, it shall be returned, together with 

Return of commission. ^ 


the deposition of the witness examined thereunder, to 



party, and shall form part of the record. 

A commission issued by a Presidency Magistrate cannot he used in evidence in the High 
Court. — Emp^ v. Jacoby I. L. R. 19 Oal. 113. See notes to S. 503 supra, 

508. In every case in which a commission is issued under section 503 
Adjournment of in- or section 506, the inquiry, trial or other proceeding 
quiry or trial. t )0 adjourned for a specified time reasonably suffi- 

cient for the execution and return of the commi.ssion. 

Aa to adjournments genei’ally, see s. 344, supra^ and the explanation to that section. 


CHAPTER XLI. 


Special Rules of Evidence. 


509. The deposition of a Civil Surgeon or other medical witness, taken 

and attested by a Magistrate in the presence of the ac- 

LLion 01 meaiuai 

Witness. 


Deposition of medical may be given in evidence in any iiKjuiry, trial or 


Power to 


other proceeding under this Code, although the deponent 

is not called as a witness. 

The Court may, if it thinks fit, summon and ex- 
medical witness^”^^*^ amine such deponent as to the subject-matter of his 

deposition. 

The deposition must be taken and attested by a Magistrate in the presence of the accused. See 
In re Jhubboo Mahton^ I. L. R. 8 Cal. 739. In taking and attesting tne deposition in the presence 
of the accused the Magistrate should by the use of a few apt words on the face of the deposition 
make it apparent that h^e has done m.—Emp. v. Pohp Sing^ I. L. R. 10 All. 174. Then the Court in 
which the deposition is tendered will be bound to presume, that the deposition has been properly 
taken and attested and to admit it under this section — Evidence Act, s. 80: Kachali Hari v. Emp., 
I. L. R. 18 Cal. 129. Before a deposition of a medical witness can be given in evidence at the trial 
in the Sessions Court it must therefore either appear from the Magistmto’s record, or be proved by 
the evidence of witnesses, to have been taken and attested by the Magistrate in the presence of the 
acenoed. The Court is neither bound to presume, nor ought it to presume, under either section 
s. 80 or s, 114 of the Evidence Act that the deposition was so taken or attested . — Kachali Hari, v. 
Emp., I. L.R. 18 Cal, 129 : Emp, v Biding, I. L. R. 9 All. 720: Emp, v. Pohp Singh I. L. R. 10 All. 174. 
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OHAI>. XLI, ss. 510-511.] DEPOSITIONS OF MEDICAL OFFICERS. 


The report of a nie<lical officer no^iven on oath is not evidence and cannot be used under this 
section.— /« re Chintamonee Nye, 11 W. 11. Cr, 2 ; Jn re SanUrtuldin, 10 C, L. R. 11 : Queen v, 
KamifMe Dasseet 12 W. R. 0. R. 25. A medical officer, in jafivin^? evidence, may refresh his memory by 
referrinff to a report which he has made of hw post-mo rteni examination, but the report cannot be 
treated as evidence.— 'Raj/Ziowi Singh v. Emp,^ I. L. R. 9 Cal. 4^; (S. 0.) 11 C. L. R. 569. 

The evidence of a medical man who has seen and has made a post-mortem examination of 
Corpse of the person touching whoso death the inquiry is made, is admissible, firstly, to prove the 
nature of the injuries which ne observed ; and secondly, as evidence of the opinion of an expert, as 
to the manner in which those injuries were inflicted, and as to the cause of death. A medical man 
who has not seen the corpse is only in a position to give evidence of his opinion as an export. The 
proper mode of eliciting such evidence is to put to the witness hypothetically the facts which the 
evidence of the other witnesses attempts to prove, and to ask the witness his opinion on these facts 
^seo per Field, J., Raghoni Singh v. Emp.^ I. L. R. 9 Oal. 455: (S. 0.) 11 C. L. R. 569. 

In the case of /» re Jhuhboo Mahton, I. L. R. 8 Cal. 739: (S. C.) 12 C. L. R. 2.33, the medical 
officer was called in the Sessions Court, and it was contended that as he was called, his deposition 
taken by the Majdstrate was inadmissible ; but the High Court hehl that it was not so, but tliat, on 
the deposition being put in, the me<lical officer might bo further interrogated upon any iioints 
upon which there had not been sufficient examination by the Magistrate. 

The attention of Magistmtes is called to s. 323 (509) of the Code of Criminal Procedure, and 
they are informed that a committing Magistrate should not, except for some special reason, bind 
over a medical witness, whose ovideuco he has taken, to appear in the Bossions 00014:. It is very 
undesirable that medical men in the districts should be taken away from their dispensaries more 
frequently, or for a longer period, than is absolutely necessary .— Gazette 7th May 1881. 

The deposition of a medical witness, which may bo given in evidence under this section, should 
be put in and read as part of tlic case for, the prosecution before the accused person is called upon 
to enter on his defence.— Ca/. H* C, C. O., No. 11, 2nd September 1867 ; Wilkins, p. 114. 

^ The attendance of the Civil Surgeon at tho Criminal Courts of the station for the purpose of 
giving evidence is one of his ordinary official duties, and he is not entitled to claim, nor are tho 
Courts authorized to grant, a fee for this duty. When a Civil Surgeon is required to proceed moro 
than five miles beyond the limits of his station, he is entitled to tiavelling allowance under Resolu- 
tion of Government of India, dated 26th April 1872, published in the Punjab Gazette of the 27th 
Jprif 1872, at pajje 1388. 

When a medical officer, other than the Civil Surgeon or officer in medical charge of tho civil 
station, is summoned to give professional evidence in afViminal Court touching the result of apost- 
mortem examination conducted by him in cases not falling within the ordinary discharge of the 
duties, a fee of Rs. 16 shall be allowed him in addition to the usual expenses payable to witnesses in 
criminal trials.— p. 125. 


510 . Any docinrK'nt purporting to a report under tlio hand of any 

[Act X of 1886, s. 14] (4ieinical Examiner or Assistant 
Ohemioal (JJioinicjJ Examiner to (lovernment, upon any matter 
or thing duly submitted to him for examination or ana- 
lysis and report in the course of any proceeding undiir this ( ^^ode, may be used as 
evidence in any inquiry, trial or other proceeding under this Code. 


Report of 
Examiner. 


The words ‘ any proceeding under this Code * have been substituted for ‘ any trial or in any 
preliminary inquiry relating thei*eto.’ Tho report under tho former Code might only be used as 
evidence in any criminal trial. Under this section it may bo used as evidence ‘ in any inquiry, 
trial or other proceeding.’ 

The original report of the Chemical Examiner bearing the signature, and not a copy of tho 
report, should be put in evidence. — Reg. v. Rishunddmr Doss, 15 W. R. Cr. 49 : (S. C.) 0 13. L. R. 
Apx. 122. Repoi’ts of tho Additional Chemical Examiner, it had been held by the High Court 
at Calcutta, could not be used in evidence under this section.— y Antal Muchi, I. L. R. 10 
Cal, 1026. Now the amendment made by Act X of 1886, s. 14, has got rid of tho difficulty. 


511 . In any inquiry, trial or other proceeding under this ('ode a previ- 
ous conviction or acquittal may ho [)roved, in addition 
^ to any other mode provided by any law for the time 
being in force — 

(a) by an extract certified under the hand of the officer having th(i custody 
of the records of the (yourt in which such conviction or acquittal was had to be a 
copy of the sentence or order ; or 

(J)) in case of a conviction, either by a certificate signed by the officer in 
charge of the jail in which tho punishment or any part thereof was inflicted, or 
by production of the warrant of commitment, under which the punishment was 
suffered ; 

n, c CK r 
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together with, in each of such cases, evidence as to the identity of the 
accused person, with the person so convicted or acquitted. 

Under s. 403, a person onoe convicted and acquitted cannot again bo tried for the same offence. 

If the accused has been pre^iously convicted of any offence, and it is intended to prove such 
previous conviction for the purpose of affecting the punishment which the Court is competent to 
award, the fact, date, and place of the previous conviction shall be state^l in the charge (s. 221, supra). 
See s. 75 of the Indian Penal Code as to increased punishment in case of previous conviction. 

The procedure in case of trial before a jury, or with aid of assessors in case of previous convic- 
tions, is laid down by s. 310, supra. See s. 348. 

Where any European British subject has, upon the summary inquiry mentioned in ». 5 of 
the European Vagrancy Act, XXI of 1869, been determined to be a vagrant, an office copy of the 
declaration recorded under that section shall be prirnd facie evidence that the European British 
subject named therein has been, upon such inquiry, determined to be a vagrant. — S, 30. 

512 . If it be proved that an accused person has absconded, and that 

there is no immediate prospect of arresting him, the 
Court competent to try or commit for trial such person 
for the offence complained of may, in his absence, ex- 
amine the witnesses (if any) produced on benalf of the prosecution, and record 
their depositions. Any such deposition may, on the arrest of such person, be 
given in evidence against him on the inquiry into, or trial for the offence with 
which he is charged, if the deponent is dead or incapable of giving evidence or 
his attendance cannot bo procured without an amount of delay, expense or in- 
convenience which, under the circumstances of the case, would be unreasonable. 

See ss. 32 and 33 of the Evidence Act, I of 1872. 

Where an accused person has absconded and it is intended to rcconl evidence against him in 
his absence, it is requisite under this section that the fact of the absconding should bo alleged and 
established before the deposition is recorded.-— Ghurbin Bind v. Emp,^ I. L. R. 10 Cal. 1098 : 
Wahid V. Emp,y Punj. Rec., 1883, p. 47 : Reg, v. Etwaree Dhareey 21 W. L. R. Cr. 12. See s. 33, as 
amended, of the Evidence Act. 

The witnesses for the prosecution should be examined again in the presence of the accused when 
practicable, notwithstanding that their statements have been previously re(;ordod in his absence. — 
Beg, V. Bocha Chowkeedary 22 W. R. Cr. 33. See v. Sagambar, 12 O. L. R. 120. 

Where a witness whose deposition has been taken under this section is afterwards examined 
in the presence of the accused the deposition may under ceilain (drcumstances be admissible under 
s. 157 of the Evidence Act as corroboration of his statement at the trinL—Ernp, v. Ishri Singh, I. L*. 
R. 8 All. 672. 

Before depositions a”e received as evidence care must be taken to see that they are in proper 
form and duly attested, or otherwise strictly proved. 

Depositions taken under this section cannot bo admissible under s. 33 of the Evidence Act, be- 
cause to be admissible under that section the prisoner must have been a party to the proceedings 
and have had an opportunity of ci'oss-examining the witnesses.— See Emp, v. Ishri Singh, I. L. R. 
8 All. 672. 

Such examinations when received are to be detached from the proceedings in the preliminary 
inquiry and annexed to the record of the trial. — Cal, H, C, G, O., No. 11 of 2nd September 1867 ; 
Wilkins, p. 114. 

Whenever a charge of crime is brought against any person who has absconded and cannot be 
arrested, the nature and circumstances of its commission, as far as can be ascertained from the 
statements of persons acquainted with the facts, should be faithfully and minutely recorded, with 
all its bearings against other i)arties, as well as the parties suspected. In cases where the crime has 
terminated fatally, the evidence of the medical officer as to the cause of death should invariably bo 
recorded, as it is of the first irapoiiiance to find out how the party came by his death.— p. 121. 

CHAPTER XLII.-* 

Provisions as to Bonds. 

613 . When any person is required by any Court or officer to execute a 

bond, with or without sureties, such Court or officer 
may, except in the case of a bond for good behaviour, 
permit him to deposit a sum of money or Government 
promissory notes to such amount as the Court or officer may fix in lieu of exe- 
cuting such bond. 

* The provisions of this Chapter apply to bonds executed under s. 132 of Act IX of 1890 
Railway Act) in case of persons committing offences under the Act. 


PBOVISIONB AS TO BONDS. 


CHAP. XLII, S. 514 .] 

514 . Whenever it is proved to the satisfaction of the Court by which^ 

a bond under this Code has been taken, or of the Court 
on forfei- ^ Presidency Magistrate or Magistrate of the first 
class, 

or, when the bond is for appearance before a Court, to the satisfaction oS 
such Court, 

that such bond has been forfeited, the Court shall record the grounds of such 
proof, and may call upon any person bound by such bond to pay the penalty 
thereof, or to show cause why it should not be paid. 

If sufficient cause is not shown and the penalty is not paid, the Court may 
proceed to recover the same by issuing a warrant for the attachment and sale of 
the moveable property belonging to such person. 

Such warrant lU'^y be executed within the local limits of the jurisdiction of 
the Court which issued it ; and it shall authorize the distress and sale of any 
moveable property belonging to such person without such limits, when endorsed 
by the District Magistrate or Chief Presidency Magistrate [Act X of 1886, s. 4], 
within the local limits of whose jurisdiction such property is found. 

If such penalty bo not paid and cannot be recovered by such attachment 
and sale, the person so bound shall be liable, by order of the Court which issued 
the warrant, to imprisonment in the civil jail for a term which may extend to six 
months. 

The Court may at its discretion remit any portion of the penalty mentioned 
and enforce payment in part only. 

For form of warrant of attachment to enforce a bond, sec Sclied. V, No. 44 ; for form of notice' 
to surety on breach of a bond, th., No. 45 ; for form of notice to surety of forfeiture of bond for good 
behaviour, ib., No. 40 ; for form of warrant of attachment against a surety, ib.^ No. 47 ; for form of 
warrant of commitment of the surety of an accused permitted to bail, i5.. No. 48 ; for form of 
notice of forfeitui-o of a bon<l to keep the peace to the principal, ib.^ No. 49; for form of warrant 
to attach the propcily of the princii)al on breach of a bond to keep the peace, i/>.. No. 50 ; for form, 
of warrant of imprisonment on breach of a bond to keep the peace, ^7>., No. 51 ; for form of warrant 
of attachment and sale on forfeiture of a bond for good behaviour, ih.. No. 52 ; for form of warrant 
of imprisonment on forfeiture of a bond for good behaviour, ib.. No. 

The High Court as a Court of Revision has no power to reduce the amount of a recognizance that 
may have been forfeited {In re Naor-ool Huk^ 2 C. L. R. 408 ; (S. C.) I. L. R. 3 Cal. 757 : In re Nil- 
vnadhub Ghosal, 19 W. R. Cr. 1) ; nor has the Magistrate. — In re Naki Hazi, 8 C. L. R. 72 : Emp, v, 
Umra, Punj. Rcc., 1883, p. 2. In such a case the Magistrate of the District should refer the matter 
to Government if he thinKS the amount of the recognizance was excessive. 

Before a warrant can issue attaching the property of a surety, be must be called on to show 
cause why ho should not pay the penalty mentioned in his bond, and it must appear clearly on the 
face of the record that he had such notice given him. — Khoodee Koiburtnee v. Doorgadase Bhatta- 
cfiarjeey 15 W. R. Cr. 82. A Magistrate ought not to forfeit a recognizance to keep the peace under 
this section, unless the person charged with the breach has had an opportunity of cross-examining 
the witnesses upon whose evidence tiie rule to show cause has been issued. — Emp, v. Nobin Chunder 
Butt, 4 0. L. R. (F. B.) 243 : I. L. R. 4 Cal. (F. B.) 865. 

There is no provision in this Code authorizing a Police-officer to take a surety-bond for the pro- 
duction of any person before the Police. Such a bond is ah initio void, and a Magistrate has no 
power to alter it or impose fresh obligations thereunder.— /w re Chandra SekharRai, I. L. R. 11 
Cal. 77. A Magistrate acting under this section must proceed on legal evidence, and the penalty 
can only be enforced on proof that the bond was duly executed and forfeited, — lb., p. 78, 

An order escheating a recognizance or a bail-bond must be made upon evidence duly recorded 
in the case, and not upon evidence taken in other cases. The terms of this section must be strictly 
followed. It is not competent to direct that in default of payment the person whose recognizance is 
forfeited should be imprisoned without first issuing a warrant for the attachment and sale of his 
moveable property.— re Mohesh Chunder Roy, 10 0. L, R. 571. 

There is nothing in this section to prevent an accused person who has forfeited his bail-bond 
from being proceeded ag^ainst under s. 174 of the Indian Penal Code, notwithstanding that his sure- 
ty has already been' made to pay the penalty mentioned in the recognizances.— re Tajvomuddy 
Lahoree, 10 W. R. Cr. 4. But when a forfeiture of a recognizance-bond has been proved before 
a Magistrate, he ought to consider what punishment is suitable for the offence entaili^ the for- 
feiture in* addition to the penalty due under the bond. He ought not to punish for the offence and 
then at some other time take steps to recover the penalty. — In re Parbutti Churn Bose, 3 0. L. R, 406. 

If a person has really forfeited his recognizances to keep the peace, the Magistrate must re- 
cord evidence in the presence of the accused, proving that he was about to do something which 
would cause a breach of the peace.— /» the matter of KeUikant Roy Chowdhry, 3 B. L. 11. Apx. 155. 
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. A Magistrate has no jurisdiction to call on a person who has entered into a recognizance^bond 
under s. (Act X of 1872) to pay the penalty or show cause why he should not pay it, without 
previous pHmd facie proof on oath or affirmation (s. 502) that it has been forfeited.— /n re Hariram 
Birbhan^ 11 Bom. H. 0. R. 170. 

A recognizance, entered into in one district, to keep the peace towards another, is forfeited if 
the person making it should be convicted in another district of having assaulted that other person. 
— Beg, V Sham Sundur Chowdhry^ 2 B. L. R. Ap. Or. 11. 

Where a defendant who merely bound himself to appear on a particular day has fulfilled that 
condition, the forfeiture of his recognizance, because he did not also appear on the following day, 
istillegal.— H, C, Fro,, 1868, April 1869, and Uh December 1878 ; Weir, p. 30. 

When a Magistrate has before him the fact that a person convicted by him of an offence 
attended with violence was under recognizance to keep the peace, and does not, nevertheless, 
forfeit such recognizance, it must be held that ho thought it unnecessary to do so. Subsequent 
proceedings taken after the lapse of a considerable period are bad and contrary to the intention of 
the law. — In re Ram Chunder Lalla, 1 C. L. R. 134. 


515. All orders passed under section 514 by any Magistrate other than 
Appeal from and ^ Presidency Magistrate or District Magistrate shall 
revision of, orders un- be appealable to the District Magistrate, or if not so 
der section 614. appealed, may be revised by him. 

If any Magistrate, not being empowered in that behalf, revises under this section an order 
passed under the previous section, his proceedings are void. — S. 530 (i)» infra. 

In the case of Ananiha Charriv. Anantha Charri, I. L. R. 2 Mad. 169, under the former Code, 
where a first class Deputy Magistrate in the Madras Presidency decided that a bond for keeping the 
peace had been forfeited and thereupon levied the penalty, it was held there were no appeal from 
nis order. Under this section, however, all orders respecting bonds, of whatever description they 
may be, passed under s. 514, are appealable to the District Magistrate. 

As to whether the High Court has power to reduce the amount of a recognizance which has 
been forfeited, see notes to the previous section. 


Power to direct levy 
of amount due on cer- 
tain recofirnizances. 


516. The High (Joiirt or Court of Session may 
direct any Magistrate to levy the amount due on a bond 
to appear and attend at such High ( 'ourt or Court of 
Session. 


CHAPTER XLlll. 

Of the Disposal of Property. 

517. When an inquiry or a trial in any Criminal (;Ourt is concluded. 
Order for disposal of Court may make such order as it thinks fit for the 

property regarding disposal of any document or other property produced 
which offence commit- before it regarding which any offence appears to have 

been committed, or which has been used for the com- 
mission of any offence. 

When a High Court or a Court of Session makes such order and cannot 
through its own officers conveniently deliver the property to the person entitled 
thereto, such Court may direct that the order be carried into effect by the Dis- 
trict Magistrate. 

When an order is made under this section in a case in which an appeal 
lies, such order shall not (except when the property is livestock or is subject to 
speedy and natural decay) be carried out until tho period allowed for presenting 
such appeal has passed, or, when such appeal is presented within such period, 
until such appeal has been disposed of. 

Explanation. — In this section the term ‘ property ’ includes, in jbhe case 
of property regarding which an offence appears to have been committed not only 
such property as has been originally in tho possession or, under the control of any 
party, but also any property into, or for which tho same may have been converted 
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or exchanged, and anything acquired by such conversion or exchange, whether 
immediately or otherwise. 

The first clause of this section corresponds with the first paragraph of s. 418 of Act X of 1872 
M amended by Act XI of 1874, s. 38 ; sec s. 115 of Act X of 1875 and ss. 243 and 244 of Act IV of! 
1877. The second paragraph embodies a rule issued by the High Court of Bombay, dated the 
13th of Septcittbor 1877 [Bombay Gazette, 1879, p. 828), which, however, applied only to Sessions 
Courts, and direct^ that the order should be carried out by the committing Magistrate. Now the 
order of both Sessions Courts and the High Court may bo directed to bo carried out by the Dis- 
trict Magistrate. 

The third paragraph appears to bo new. 

The explanation corresponds with the explanation added to s. 418 of Act X of 1872 bv p. 38 of 
Act XI of 1877. 

Upon general principles, whore there has been an inquiry or trial and the accused is discharged 
or acquitted by any Criminal Court, that Court is bound to restore the property into the posses- 
sion of the person from whom it was taken, unless, as provided by this section, such Court is of 
opinion that ‘ any offence appears to have been committed ’ regarding it, or that it has been used 
for the commission of an offence. Then such order as appears right for the disposal of the pro- 
perty may be made. See In, re Annapurnahai, I. L. K. 1 Bom. 630 ; In re Anant Ramchun^ 
der Lothkar, 10 Bom. 197 ; Abdul Khalik, Punj. Rec., 1888, p. 118. In the first case, A was 
charged before the Police with the theft of certain property. The Police considered that no theft 
had been committed, and reported the matter to a second class Magistrate, who, agreeing with 
the Police, ordered the property to be restored to A. On anplfcation by tlio complainant, the 
District Magistrate found that A had removed, though not dishonestly, the property from B, a 
deceased person, and ordered the property to be given by the Police to B’s heirs, and it was so 
given. It was held, that the pro vision. s of Act X of 1872 did not apply. It was further held, 
that the High Court had no power to direct the restoration of the property already delivered by 
the Police under an illegal order of the District Magistrate. See Mad. H. 0. Pro., VSth February 
1874, 30<A June 1874, 9/7i March 1877 ; Weir, p. 24. The case of Annapurnabai, I. L, B, 1 
Bom. 630, was followed in Basudeb Surma v, Naziruddin, I. L. 11. 14 Cal. 834. 

An order, after trial, made by a Criminal Court for the restoration of property under this 
section is conclusive as to the immediate right to possession. Where, however, an order has to bo 
made under s. 523, post, the Magistrate may in the inquiry proceed on such evidence as is available 
and make an order for handing the property to the person he thinks entitled ; but this order does 
not conclude the right of any person, and the real owner may proceed against the holder of tho 
pr^>perty.— v. Tribhomn Manekchand, I. L. li. 9 Bom. 131. 

Where, on acquittal, a Criminal Court passes an order for restoration of property, the proper 
course for the District Magistrate, if he thinks the order improper, is to direct it to be stayed 
under s. 520, but not to treat the property as subject to an order under s. 523 and set it aside.-— 
Emp. V. Abhram Umar, I. L. R. 8 Bom. 575; see In re Annapurnabai, I. L. R. 1 Bom. 630. 

Under the next section the Court may, instead of passing an order undei* this section, direct the 
property to bo delivered over to the District Magistrate or Subdivisional Magistrate to bo dealt with 
by him under s. 523. 

No order can be passed with reference to the disposal of any property in a Criminal Court 
unless that property is produced before the Court. Such oi'der must be made at the time of passing 
judgment.— iJas/i Mohun Goshamy v. Kali Nath Raha, 19 VV. R. Cr. 3. 

This section does not place the property at the disposal of the Magistrate in the sense of enabling 
him to bestow it in charity. The Magistrate should make such legal disposition thereof as seems 
right,— that is, direct it to bo given to some one to whom it seems to belong, or permit it to continue 
in the possession in which it is found or otherwi.so. — iHad. //. C. Pro., 2I\th July 1875 ; Weir, p. 24. 

Where a person was jiccusod of dishonestly receiving stolen property knowing it to be stolen, 
and was discharge<l by the Magistrate, on tlie ground that there was no evidence that the property 
was stolen,— it was held, that the Magistrate was competent, believing that the property was stolen, 
to make an order under the corresponding section (418) of Act X of 1872.— v. Nilarnbar Babu^ 
I. L. R. 2 All. 276. 

Where a stolen currency note had been delivered to a bond fide holder for value, tho High Court 
refused, on conviction of the thief, to restore the note to the person from whom it was stolen. — In 
re Michell, 1 C. L. R. 339 ; (S. C.) I. L. R. 3 Cal. 379. A currency note was there held not to be in- 
cluded in the term ‘ goods ’ within the meaning of the Contract Act. The rule of law that posses-' 
sion by the taker in good faith is no defence against the owner of a chattel whose possession was 
lost through theft has no application to a cuiTency note, which, like money, does not stand on the 
same footing as other chattels. The property in money passes by mere delivery, and nothing short 
of^ fraud will graft an exception upon that rule. — ilfad. H. C. Pro,, iith February 1877 : 7 Mad* 
H. C. R. 233 ; Weir, p. 23. 

The words ‘ any property ’ which occur in the former Codes, and for which the words * any 
document or other property’ have now been substituted, were held to include as well property 
voluntarily produced before the Magistrate by a witness in the case, as property seized by the 
police or found on the person of the accused.— v. Ramdas Sarnaldas, 32 Bom. H. C. R. 217. 

It has been held that the corresponding section of Act X of 1872 did not authorize the Court 
to order destruction of obHcene books surrendered by tho accused.— v. Indarrnan, I, L. R. 3 
All. 837, but now see the provisions of s. 521. 
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Appeal.— An onler passed under section 617 may be revised by a Court of Appeal, althoug^h no 
appeal has been preferred in the case in which the order was passed. — Emp. v. Ahmeds I. L. B. 

9 Mad. 448. See Emp. v. Joggessar Moch% I. L. R. 3 Cal. 479 : Emp. v. Nilanibar Babu, I. L. R. 
2 All. 276. 

518. In lieu of itself passing an order under section 517, the Court may 

Order ma take form propert}/ to be delivered to the district Ma- 

of reference to DlstriS gistrate or to a Subdivisional Magistrate, who shall in 
or Subdivisional Magia- such cases deal with it as if it had been seized by the 

Police, and the seizure had been reported to him in the 
.manner hereinafter mentioned. 

See s. 623, posit aad the note thereto. 

519. When any person is convicted of any oflFence which includes, o^ 
Payment to innocent amounts to, theft or receiving stolen property, and it is 

purchaser of money proved that any other person has bought the stolen pro- 
found on accused. pcrty from him without knowing, or having reason to 

believe, that the same was stolen, and that any money nas on his arrest been 
taken out of the possession of the convicted person, the Court may, on the ap- 
plication of such purchaser and on the restitution of the stolen property to the 
person entitled to the possession thereof, order that out of such money a sum 
not exceeding the price paid by such purchaser be delivered to him. 

This section has boon taken from the English Statute 30 and 31 Viet., c. 35, s. 10. 

520. Any Court of Appeal, Confirmation, Reference or Revision, may 

direct any order under section 517, section 518 or 
section 617, 6i8^or section 519, passed by a C^ourt subordinate thereto, to be 

stayed jiending consideration by the former Court ; and 
may modify, alter or annul such order. 

The words ‘ Court of Appeal ^ were considered in the case of In re Michellt 1 C. L. R. 339 r (S. 
C.) I. L. R. 3 Cal. 379. There a Government currency note was stolen from A and cashed by B 
for C. On the conviction of C for theft, the Magistrate ordered the note to be given to B. A ap- 
pealed to the Sessions Judge, who was of opinion that he wjis not competent to interfere as a Court 
of Appeal, but submitted the case for the orders of the High Court. It was held, that the case 
might have been disposed of by the Sessions Judge under s. 419 of Act IX of 1872, and that the 
words ‘ Court of Appeal ’ in the section wore not necessarily limited to a Court before which an ap- 
peal was pending. So, in Emp. v. Ahmed. I. L. R. 9 Mad. 448, it was held that there is an appeal 
from an order passed under this section, although no appeal has been preferred in the case in which 
the order was passed. — See Emp. v. Nilambar BabUj I. L. R. 2 All. 276. 

In the absence of an order under s. 617, the revising authority can j^ass no order under this 
section. See Mad. H. C. Pro., 30^A April 1870 ; Weir, p. 36. 

521. On a conviction under the Indian Penal Code, .section 292, section 

293, section 501 or section 502, the Court may order the 

loiw*M™otiier mattej^^ destruction of all the copies of the thing in respect of 

which the conviction was had, and which are in tne cus- 
tody of the Court or remain in the possession or power of the person convicted. 

The Court may in like manner, on a conviction under the Indian Penal Code, 
section 272, section 273, section 274 or section 275, order the food,drink, drug or 
medical preparation in respect of which the conviction was had to be destroyed. 

Section 292 and 293 of the Indian Penal Code relate to the sale, &c., and possession of obscene 
books, pamphlets, drawings, &c. Sections 501 and 502 of the same Code relate to the printing anti 
engraving and sale of substances containing defaraatoi’y matter. 

522. Whenever a person is convicted of an offence attended by crimi- 

Power to restore force, and it a])pears to the Court that, by such force, 

possession of Immove* any person has been dispossessed of any immoveable 
able property. property, the Court may, if it thinks fit, order such 

person to be restored to the possession of the same. 
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No such order shall prejudice any ri^ht or interest to or in such iinmmove- 
ablo property which any person may be able to establish in a civil suit. 

The foundation of an order under this section should bo the finding of the Ooiirt to the effect 
that the person in whose favour the order is made has been dispossessed of specific immoveable pi’O- 
perty by the use of criminal force, which force formed a material ingredient in the matter of a cri- 
minal conviction; and when such a finding has been arrived at, the order should be in terms to restore 
the person, who has been so dispossessed, to the property from which ho had been dispossessed. — 
Mohunt Luclimi Doss v. Fallal Lally 23 W. R. Or. 54. 

See s. 145. 


Procedure by Police 
upon seizure of property 
taken under section 51 
or stolen. 


523. The seizure by any Police-officer of property taken under section 

51, or alleged or suspected to have been stolen, or found 
under circumstances which create suspicion of the com- 
mission of any offence, shall be forthwith reported to a 
Magistrate, who shall make such order as he thinks fit 

respecting the delivery of such property to the person entitled to the possession 
thereof, or, if such person cannot bo ascertained, respecting the custody and pro- 
duction of such property. 

If the person so entitled is knowm, the Magistrate may order the property 

Procedure where own- delivered to him on such conditions (if any) as the 

er of property seized un- Magistrate thinks fit. If such person is unknown, the 
known. Magistrate may detain it, and shall, in such case, issue a 

proclamation specifying the articles of which such property consists, and requir- 
ing any person who may have a claim thereto to appear before him and establish 
his claim within six months from the date of such proclamation. 

The first paragraph of this section con’csponds with s. 415, para. 1, of Act X of 1872, inserting 
the words * lespecting the delivery of such property to the person entitled to the possession thereof.* 
See 8. 387 of Act X of 1872 and s. 244 of Act IV of 1877. 

The first part of the second paragraph is now. The remainder corresponds with s. 416 of Act X 
of 1872. 

Sections 415, 416, and 417 of Act X of 1872, it was held, contemplated proceedings preliminary 
to, and independent of, inquiry.— /w re Amwjmrnahai^ I. L. R. 1 Bora. 

The provisions of this section are wider than those of ss. 415 and 416 of Act X of 1872, upon 
which the decision in case of In re Annapurnahaiy I. L. R. 1 Bora. 630, was based, and thejr enable 
the Magistrate to inquire into the ownership of property seized by the Police and deliver it to the 
person entitled to it instead of to the person from whom it is taken. — Emp, v, Joti Rajnak, I. L. R* 
8 Bom. 338. 

As to the manner in which a proclamation may be issued, see s. 87, mpra, and see Emp, v. 
Nilamhar Babu, I. L. R. 2 All, 276. Tne Magistrate is bound to summon the witnesses named by any 
claimant and to take due steps for securing their attendance. — Sookhan Sahoo v. The Oovernment 
of Ben(/alj 18 W. R. Cr. 5. 

Under this section, a confession as to the ownership of property which might be inadmissible to 
be used to establish an offence would apparently be admissible as an admission, under s. 18 of the 
Evidence Act, agiiinst the person who made it in his character of one setting up an interest in pro- 
perty the object of litigation or judicial inquiry and disposal. See Emp. v. Tribhovan Manekchand^ 
1 . L. R. 9 Bom, 131, — see p. 1.34, per West, J. : “ Where there has been a trial and an order by the 
trying Court under s. 517 of the Criminal Procedure Code, that concludes the immediate right to 
possession. Where, as in this case, an order has to be made under s. 523, the Magistrate may in the 
inquiry proceed on such evidence as is available, and make an oixier for handing property to the 
person he thinks entitled. This does not conclude the right of any pei*son. The real owner may 
proceed against the holder of the articles or for damages as for conversion.” — Ib. See Bullock v. 
Dunlop, L. R. 2 Ex, l)iv. 43 ; Dover v. Chill, L. R. 1 Ex. Div. 172. 

Property seized by the Police as stolen property and ordered by the Magistrate to he forwarded 
to h^d-quarters is to remain in the custody of the Police until the Magistrate makes an order for 
the issue of a proclamation under s. 416 (corresponding with this section), when it should be trans- 
ferred to the Nazir. If it is of great value, and consists of bullion, coin or jewels, it should be mad 0 
over to the treasurer. — Smyth, p. ~ 

524. If no person within such period establishes his claim to such 
Procedure where no projxirty, and if the person in whose possession such 

claimant appears within property was found is unable to show that it was legally 
six months. acquired by him, such property shall be at the disposal 

of the Government, and may be sold under the orders of the Presidency 
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Magistrate, District Magistrate or Subdi visional Magistrate, or of a Ma^strate 
of the first class empowered by tbe Local Government in this behalf. 

In the case of every order passed under this section^ an appeal shall lie to 
the Court to which appeals against sentences of the Court passing such order 
would lie. 

This section corresponds with s. 417 of Act X of 1872, save as to the disposal of the 
where the property has been sold, which is dealt with by the next section. See s. 244 of Act IV of 
1877. 

The procedure prescribed by this and the preceding sections must be followed b^ore an order 
confiscating property can be made. See Behary Shah a v. Nubby Kharis 9 W. B. Cr. 13. 

In the Punjab, all senior officers at head -quarter stations under the Magistrate of the District, 
who are Magistrates of the first class, were, under s. 417 of Act X of 1872, invested with power to 
sell suspicious or stolon property. — Punjab (iaxettey 1873, p. 75. And again, Magistrates of the first 
class were empowered, subject to the general conti’ol of the Magistrates of the District, to sell 
Suspicions or stolen property. — Punjab Gazette^ 1878, Part I, p. 301. 

As to Magistrates empowered in Madras, Bombay, apd Oudh, see Madras Oazette,\%lZt p. 717 ; 
Bombay Gazette^ 1873, p. 16; Oudh Gazette, 1873, p. 3. 

Where an order is made by a Magistrate, not duly empowered, for the sale of property under 
this section, and the order is made in good faith, the proceedings shall not be set aside merely on 
the ground that he was not duly empowered.— 5^ (/<)» ii^ra, 

525 . If the person entitletl to the possession of such property is un- 
known or absent, and tlio property is subject to speedy 
and natural decay, or the Magistrate to whom its seizure 
is reported is of opinion that its sale would be for the 
benefit of the owner, the Magistrate may at any time direct it to be sold ; and 
the provisions of sections 523 and 524 shall, as nearly as may be practicable, 
apply to the nett proceeds of such sale. 

An order made under this section by a Magistrate not duly empowered, but made bond Jide, 
will not be set aside on the ground merely of his not being duly empowered. — Section 529 {h), infra. 


CHAPTER XLIV. 


Of the Transfer of C'riminal Cases. 


Hlfirli Court may 
transfer case, or Itself 
try it. ' 


526 . Whenever it is made to appear to the 
High Court — 


(a) that a fair and impartial inquiry or trial cannot be bad in any Criminal 
Court subordinate thereto, or 

(h) that some question of law of unusual difficulty is likely to arise, or 

(6*) that a view of the place in or near which any offence has been commit- 
ted may be required for the satisfactory inquiry into or trial of the same, or, 

(d) that an order under this section will tend to the general convenience of 
the parties or witnesses, 
or 

“ (e) that such an order is expedient for the ends of justice ” [Act III of 
1884, s. 11], 
it may order — 

(1) that any offence be inquired into or tried by any Court not empowered 
under sections 177 to 184 (both inclusive), but in other respects competent to 
inquire into or try such offence ; 

(2) that any particular criminal case or appeal, or class of such cases or 
appeals, be transferred from a Criminal Court subordinate to its authority to any 
other such Criminal Court of equal or superior jurisdiction ; or 

(3) that any particular criminal imse or appeal be transferred to and tried 
before itself, 
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or 

“ (4) that an accused person be committed for trial to itself or to a Court of 
Session.” [Act III of 1884, s. 11.] 

When the High Court withdraws for trial before itself any case from any 
Court other than the Court of a Presidency Magistrate, it shall, except as pro- 
vided in section 267, observe in such trial the same procedure which tnat Court 
would have observed if the case had not been so withdrawn. 

Every application for the exercise of the power conferred by this section 
shall be made by motion, which shall, except when the applicant is the Advocate- 
Ceneral, be supported by affidavit or affinnation. 

When an accused person makes an application under this section, the High 
Court may direct him to execute a bond, with or without sureties, conditioned 
that he will, if convicted, pay the costs of the prosecutor. 

Every accused person making any such application shall give to the Public 

Prosecutor notice in writing of the application, toge- 
Notice to Public Pro- ^ copy of the grounds on which it is made : 

under this section. order siiall be mad(i on the merits ot the appli- 

cation unless at least twenty-four hours have elapsed 
between the giving of such notice and the hearing of the application. 

Nothing in this section shall be deemed to affect any order made under 
section 197. 

Compare s. 64 of Act X of 1872 and s. 147 of Act X of 1875, The former dealt only with trials 
and not appeals, appeals being- provided for by s. 29 of the Letters Patent. See Sitapaihi v. Queen, 

I. L. R. 6 Mad. 32, 

The third clause as to the manner in which an application shall he made under this section 
follows the case of Queen v. Zuhiruddin, I. L. R. 1 Cal. (F.R.) 219 : (S.C.) 25 W. R. Cr. 27. 

Subordinate Courts : — The High Court cannot, it was considered by Riiipwooi), .T., under s. 526 
any moiy than under s. 25 of the Civil Procedure Code (Act XIV of 1852), direct thetiansfer of a 
case which is not properly before a subordinate Court of competent jurisdiction to rc'ceivo and try 
V. Bivketts, J, L. R. 9 Mad. 356, following Peary Lull Mozoomdar v. Kornal Kishore Dassia, 
I. L, R. 6 Cal. 30. The case of Emp, v. Thakir, I. L. R. 8 Bom. 312, was distinguished. 

Bangalore, — The District Magistrate and the Civil and Sessions Judge of the civil and military 
station of Bangalore arc Magistrates subordinate to the High Court at Madras within the moaning 
of this section.— v. Ricketts, I. L. R. 9 Mad. 356. 

Under s. 5 of the ‘ Scheduled Districts Act, XIV of 1874,’ the Local Government cannot, 
by extending an Act which is of necessarily restricted application, make its provisions applicable 
to an entirely new subject-matter, viz., the litigation of a new local area. 

Accordingly where the Government of Bombay issued the following Notification No. 82,3 of 
1880:- ‘In exercise of the powers by s. 5 of the Scheduled Districts Act, AlV of 1874, the Governor 
of Bombay in Councnl is pleased, with the previous sanction of the President in Council, to extend 
to the Island of Perim the whole of Act Jl of 1864 of the Governor-(jlcneral in Council, with the 
exception of ss. 2, 17 and 23. The Governor in Council is further pleased, in exercise of the powers 
conferred hy s, 6 of the “ Scheduled Districts Act, XIV of 1874,” and bv any otlier Bnac^tment, to 
dit •ect that the Resident at Aden shall ho Sessions Judge and Court of Session for the Island of 
Perim, and shall exercise the same jurisdiction and powers in respect of the administration of civil 
and criminal justice in the said island and in respect of the trial of persons committed for trial by 
the Court of Session for offences committed in the said island as are vested in him in Aden by the 
said Act.’ 

Perim, — It wjis held that the provisions of the Aden Act, II of 1864, which (as appears from the 
preamble) deals with the litigation of Aden alone, could not be extended to Pci’im without enlarge 
ing the subject-matter of the Act, also that the appointment of the Political Resident at Aden as a 
Sessions Judge and Court of Session for the Island of Perim made under cl. (a) of s. 6 of the * Sche- 
duled Districts Act, XIV of 1874,’ was valid and effectual with reference only to the provisions of the 
Criminal Procedure Code, and that that portion of the notification which regulates the exercise by 
the Resident of his powers Mith reference to Act II of 1864 should be treated as surplnsago. — Emp, 
V. Tekcfiand, I. L. R. 10 Bom. 274. 

A prisoner in that case, charged with having committed murder at Perim, was committed by 
the Magistrate there on the 26th August 1885 for trial before the Political Resident at Aden, by 
whom he was convicted and sentenced to death on the 14th September 1885. On the 25th January 
1886, the High Court of Bombay reversed the conviction and sentence, on the ground that the Court 
of the Resident had no jurisdiction over the Island of Perim, and that the Resident not having 
been appointed a Judge of a Court, of Session for that island, was not competent to try the prisoner. 
The High Court ordered a re- trial before a competent Court, On the 10th February 1886, the Gov- 
ernment of Bombay issued the Notification (No. 823) above set forth. On the 11th March 1S86, an 
application was made to the High Court of Bombay for the transfer of the case to another Court of 
Session or to the High Court for trial. 
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The High Court held also that Perira is a Sessions Division, and that after the establishment 
under the uode of Criminal Procedure of a Court of Session for the Perim Sessions Division and 
the appointment of the Resident at Aden as Sessions Judge of that Court, the accused stood pro- 
perly committed to a Court of Session. The High Court, therefore, could transfer the case from 
that Court under s. 526 of the Code to any other Court of equal or superior juiisdiction, or to the 
High Court of Bombay. 

Jardine, J., considered that, after the High Court had annulled the proceedings in the Court 
of the Resident at Aden as with out -jurisdiction, the case could not be treated as still pending in his 
Court ; and as there was no Court of Session in existence at the time of the commitment, it neces- 
sarily followed that the oa^Temained in the Magistrate’s Court. But whether the case was con- 
sidered as pending in the Court of a Magistrate or of a Resident, or of a Sessions Judge, the High 
Court has the power to transfer it, and that under the circumstances the case should be transferred 
to the High Court for trial. 

Hyderabad,— The High Court of Bombay having been vested by notification of the Governor- 
General of India in Council, No. 178 of 23rd September 1874 (see Gazette of India ^ 1874, p. 483, and 
notes to s. 458, supra), with original and appellate criminal jurisdiction over European British sub- 
jects, being Christians, resident, amongst other places, at Secunderabad, outside the Presidency of 
Bombay, and within the territories of His Hishness the Nizam of Hyderabad, the Cantonment 
Magistrate of Secunderabad in his character of a District Magistrate is subordinate to the High 
Court in criminal matters relating to Christian European British subjects in Hyderabad within the 
contemplation of s. 526 of the Code of Criminal Procedure, Act X of 1882, as amended by Act III 
of 18^, 8. 11, and the High Court possesses, by virtue of the appellate jurisdiction so vested in it, 
the power of transferring a criminal case pending in the Cantonment Magistrate’s Court either 
to itself or to any Criminal Court of equal or superior jurisdiction. 

Sonihal Peryunumhs : — The Court of a Magistmte in the Sonthal Pergunnahs is, as regards the 
trial of a European British subject, subordinate to the High Court, and the High Court has power 
under this section to direct the tinnsfer of a case in which such subject is concerned.— /w re Wilson, 
I. L. R. 18 Cal. 247. 

Transfer:— It is only where there is reason to suppose that a prisoner will nob have a fair 
trial, that the High Court will transfer a case from one magisterial officer to another [Queen v. 
Risto Chunder Ghose, 2 W. R. Cr. 58) ; but before the transfer of a case from one Criminal Court to 
another can be made in cases in which the accused objects to the tmnsfer, the prosecution must 
bring forward the very best evidence to prove that a fair trial cannot be had in the district in 
which the case is ordinarily triable. — Emp, v. Nobogopal Bose, I. L. R. 6 Cal. 491. If there are 
circumstances shown which may reasonably lead the petitioner to believe that the Magistrate has 
to some extent prejudged the case against him and'will in consequence be prejudiced against him, 
there ought to bo a transfer. — Inre Wilson, I. L. R. 18 Cal. 247. 

In the case of Sitapathi v. Queen, I. L. R. 6 Mad. .32, the Madras High Court, in con- 
sidering whether it ought to exercise the powers given by s. 29 of the Letters Patent, acted ^on 
the following considerations and directed an appeal to be transferred for disposal to the High 
Court : ‘ The public mind had for several months been in a state of abnormal excitement about 
the convicted prisoner ; the most conflicting views had been entertained as to his conduct and 
character by various officials as was apparent from the reports published from time to time in the 
public journals ; the prisoner was an old servant of Government who had been holding a very 
inmortant post.’ INNES, Offg. C. J., after setting out these considerations in his judgment, said : 
“ The ti’ansfer is, we think, likely to lead to the quieting of the public mind and to be conducive to 
the interests of justice in that and other ways,” 

Where it appeared that the only officers in the district of P., otherwise competent to hear 
an appeal from a conviction for theft of property alleged to have belonged to the Road Cess 
Committee of the District, were, by reason of their connection with the Committee, interested in 
the result of the appeal, the High Court directed that the petition of appeal together with 
all papers connected therewith should be forwarded to the Sessions Judge of the 24-Pergunnahs to 
be dealt with as an appeal presented in his own Court. — In re Dwarkanath Banerjee, 6 L. R. 
279, See Wood v. Corporation of the Town of Calcutta, I. L. R. 7 Cal. 322 : 9 C. L. R. 193 : and 
the cases cited there in argument. The mere circumstance that a trying Magistrate is the master 
of the complainant, does not deprive the Magistrate of his jurisdiction, though it is expedient that 
such a complaint should be referred to another Magistrate. — Inre Basapa, 1. L. R. 9 Bom. 172. 

The High Court will not exercise its power of transfer in a case of forgery or perjury, simply 
because the Judge who had tried the case has formed an opinion that the document has been 
forged or the alleged perjury committed Arunachella Reddi, 5 Mad. H. C. R. 212) ; but 

when the transfer can be made without risk of any improper interference with the course of justice 
and without much inconvenience to the parties and witnesses, the transfer, itwas said, would be 
proper not only as a fair concession to the accused, but as a means of relieving the Judge from a 
position which he would himself desire to avoid. 

Burma : — The Special Court of British Burma has power to entertain an appeal from a sen- 
tence of death or other sentence passes! by the Judicial Commissioner in a case transferred by him 
to his own Court from that of the Sessions Judge under the powers conferred by s. 64 of Act X 
of 1872 and s. of Act XVII of 1875, the hearing subsequent to the transfer being an exercise of 
original ;jurisdiction on the part of the Judicial Commissioner. — Emp, v. Tsit Ooe, I. L. R. 4 Cal. 667. 

Act Xl of 1889 (Lower Burma Courts Act), s. 16, enacts : “ With reference to trials by the 
Judicial Commissioner in the exercise of the original criminal jurisdiction of a Court of Session 
under s. 31 of this Act or of a High Court under s. 526 of the Code of Criminal Procedure, 1882, or 
by the Recorder in exercise of the original jurisdiction of a Court of Session, and to sentences 
passed on such trials the Special Court shall, for the purposes of the said Code, be deemed a High 
Court.” 
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An application to the High Court under this section must be made before the Court in its 
iudicial capacity, supported by affidavits or information in the usual way. It should not be made 
by letter to the English Department of the High Court. — Reg, v. Zu/tinaidhif I. L. 11. 1 Cal. (F. B.) 
219 ; (8. C.) 25 W. K. Cr. 27. See In re Abdul Soldian, I. L. R. 8 Cal. 63. 

Act XI of 1879, 8. 8 (which corresponds with s. 8 of Act XI of 1872, now repealed), extends 
to all British subjects. European or native, in Native States in alliance with Her Mamsty. the 
law relating to olfonces and criminal procedure for the time being in British India. The Code 
of Criminal Procedure (Act X of 1882), with amendments introduced by Act III of 1884 and 
Act X of 1886, in thus, by virtue of that section, applicable to such British subjects, native 
or Eurcmean. 

In Bombay, the High Court by an order under this section transferred a case of defamation 
from- the Court of the Cantonment Magistrate at Secunderabad to the High Court for trial, on the 
ground that no machinery for a trial by jury existed at Secunderabad.— Emp, v. Edwards. I. L. R. 
9 Bom. 333. 

The following cases decided under s. 147 of Act X of 1875 may be, to some extent, useful as a 
guide in cases coming under this section, it being borno in mind that the provisions of the present 
section are wider than those of the corresponding section in Act X of 1875 : — 

In In re LouiSj 15 B. L. R. Apx. 14, the High Court, in quashing a conviction, ordered a fine 
which had been imposed to be refunded ; but in a subsequent case {Queen Hadjee Jeehun Bux, 
I. L. R. 1 Cal. 354 ), Pontifex, J., held that the Court had no power under s. 147 of Act X of 
1875 to order a line to be refunded. 

It is in the discretion of the Court to order, on sufficient primfl Jade cause shown, that a 
case be removed without notice to the Crown. — Queen v. Upendronath Dossy I. L. R. 1 Cal. 356. 
From this case it seems that where no specific decision has been given, the High Court, when 
the case has been removed under s. 147, may either try the case de novo or dismiss it, on the 
ground that the Magistrate has come to no specific finding on which the conviction can be 
sustained. 

In a case transferred to the High Court under s. 147 of Act X of 1875, the Court had no power 
to give costs. — In re LouiSy 15 B. L. R. Apx. 14. 

In Malcolm v. Gasper y I. L. R. 2 Cal. 278, where the Magistrate, after hearing the evidence 
for the prosecution under s. 141 of the Penal Code, decided that it did not amount to the offence 
charged. White, J., held, that the case was not one which the Court could transfer under s. 147 
of the High Courts’ Criminal Procedure Act. In a subsequent case, Macpherson, J., ruled, 
that the powers of interference given to the High Court by s. 147 m ere not intended to be exercised 
in the case of an acquittal by a Magistrate, but only in the case of convictions or other orders 
whereby a defendant was aggrieved or injured. The section contemplated the transfer of a case 
before disposal. — Corporation of Calcutta v. Bheecunram Napity I. L. R. 2 Cal. 290. 

It is incumbent upon the Police Magistrates and all other Criminal Courts from which cases 
might be tmnsf erred to take notes of the evidence, so that in the event of the case being transfer- 
ed, the Ck)urt might have before it the substance of the proceedings before the Magistrate. — Per 
Pheab, j.. In re Louis y 15 B. L. R. Apx. 14. 

In the case of Queen v. Hadjee Jeehun BuXy I. L. R. 1 Cal. 3^, the Court decided whether tho 
case should be transferred under s. 147 on the notes of the evidence taken by the Magistrate at 
the trial. 

Section 147 of Act X of 1875 was held to refer to a criminal proceeding, and not to a matter of 
a quasi-ci\i\ character. — Reg. v, Ramdas SamaldaSy 12 Bom. H. Cf. R. 217. 

The power of the High (Jourt to issue a writ of certiorariy it was held, was not taken away by 
s. 147 of the High Courts’ Criminal Procedure Act. — Ibid. 

As to the extraordinary criminal jurisdiction of the High Court, see Queen v. Ameer Khan, 
7B. L. R. 240. 

Where a Magistrate has not declined jurisdiction, but after hearing the evidence for the pro- 
secution decided that it did not amount to the offence charged, the High Court, assuming that an 
error of law has been committer!, has no power to issue a mandamus to the Magistrate to commit 
the defendant. — Malcolm v. Gasper y I. L. R. 2 Cal. 278. 

The construction of s. 29 of the Letters Patent is, that the High Court has power, if in its 
discretion it thinks right to exercise it, to transfer the investigation or trial of any criminal offence 
committed in Calcutta to a Mofiissil Court, which is otherwise competent to try it, or to direct the 
trial by the High Court of an offence committed in the Mofussil. ‘ Competent to investigate it * 
does not include competency as regards local jurisdiction, but only competency with regard to the 
offender, the nature of the offence, and the punishment. — Queen v» Nabadwip Goswamiy 1 B. L. R. 
O. Cr. 15. 

The following rule is in force in Bombay : — 

“In cases (not being appeals) transferred to the High Court for trial under s. 29 of the Letters 
Patent, or under s. 64 of the Criminal Procedure Code, 1872, the jurisdiction shall be exercised by 
one or more Judges as the Chief Justice shall direct. One of the Judges of the High Court shall, 
in communication with the Collector of Bombay, or such other officer as the Local (rovernment 
may appoint, prepare the list of assessors contemplated by s. 400 of the said Code and determine 
upon objections made under s. 402 of the same to the said list. A copy of the revised list shall be 
signed by the J udge and the Collector, or such other officer as aforesaid, and sent to and recorded 
by the Clerk of the Crown. The precept contemplated by s. 407 of the said Code shall be sent 
to the Sheriff, who shall thereupon summon the persons specified thereon.” — Bombay Gazette, 1874, 
p. 330. 

As to practice and rules in Ben^l, see judgment of Field and NoRRis, JJ., in the case of 
Char 00 Chunder Mullick, I. L. R. 9 Ual, 397, 

See B, 267, supra. 
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on ap- 
under section 

626 . 


“ 526A. If, in any criminal case or appeal, before the commencement 

of the hearing, the Public Prosecutor, the complainant 
or the accused notifies to the Court before which the 
case or appeal is ponding his intention to make an ap- 
plication under section 52b in respect of the case, the 
Court shall exorcise the powers of postponement or adjournment given by sec- 
tion 344 in such a manner as will afford a reasonable time for the application 
being made and an order being obtained thereon, before the accused is called on 
for his defence, or, in the case of an appeal, before the hearing of the appeal.”' 
[Act III of 1884, s. 12.] 

The words “ shall exercise the powers of postponement or a^'ournment are obligatory, and a 
refusal to grant an application under the section is illegal.— v. Cfayitri Proaunno GhoscU, 
I. L. E. 15 Cal. 455. 


527. The Governor-General in Council may, by notification in the 

Gazette of India^ direct the transfer of any particular 
Power of Governor- criminal case or a])peal from one High Court to another 

“ISTsfer crtm°Crcase°s r?' <>iminal Court subordinate 

and appeals. to one High (^ourt to any other Criminal Court of equal 

or superior jurisdiction subordinate to another High 
C'Ourt, whenever it aj)pears to him that such transfer will promote the ends of 
justice or tend to the general convenience of parties or witnesses. 

The (^oui't to which such case or appeal is transferred shall deal with the 
same as if it had been originally instituted in, or presented to, such Court. 

For the purposes of this section tho Court of the Recorder of Rangoon shall be deemed a 
High Court.— Act XI of 1889, s. 48. 

528* Any District Magistrate or Subdivisional Magistrate may with- 
draw any case from, or recall any case which he has 
made over to, any Magistrate subordinate to him, and 
may inquire into or try such case himself, or refer it 
for inquiry or trial to any other such Magistrate com- 
petent to in({uire into or try tho same. 

The Local Government may authorize the District 
Magistrate to withdraw from the Magistrates subordi- 
nate to him cither such classes of cases as he thinks 
proper, or particular classes of cases. 

“ A Magistrate making an order under this section shall record in writing 
his reason for making the same.” [Act III of 1884, s. 13.] 

As to transfer of cases by Magistrates, see s. 192, supra. 


District or Subdivl- 
Bional Magistrate may 
withdraw or refer 
oases. 


Power to authorize 
District Magistrate to 
withdraw classes of 
cases. 


Where a case has once been made over by a Magistrate to a Deputy Magistrate for trial, the 
Magistrate has no jurisdiction to do anything more in the matter so long as the transfer to the 
Deputy Magistrate is in existence. The Magistrate may withdraw the case under this section from 
the file of the Deputy Magistrate.- v. Bslilios, 12 W. K. Cr. 53 : (S. C.) 3 B. L. R. Apx. 151 : 

see Queen v. Qrish Chunder Ghose^ 7 B. L. R. 513. 

In the case of In the matter of Naba Kumar Banner jee. 5 B. L. R. Apx. 45 : (S. C.) 14 W. R. 
Cr. 12, a Magistrate having made over a case for trial to tho Deputy Magistrate, the latter, after 
hearing the evidence for the prosecution, recorded his oiunion that tho dbcrepancies were so glar- 
ing that it was impossible to sustain the charge against the accused. The Magistrate thei eupon 
removed the case from the file of the Deputy Magistrate, but the High Court interfered and 
ordered it to be restored. 

When a case under trial is removed under this section, the whole proceedings must commence 
de noro.—Qmen v. Khan Mahomed, 24 W. R. Cr. 53. 

Magistrates of Districts should exorcise the powers conferred on them only when it is abso- 
lutely necessary for the interests of justice that they should do so, and when one of the parties to 
a case applies to have it withdrawn from tho Magistrate iiiquinng into or trying it and referred to 
another Magistmte, the Magistrate of the District should give the other party notice of such appli- 
cation and an opportunity of showing cause Mhy such application should not be granted.— In re 
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Umrao Singhs I. L. R. 3 All. 749 : see also TeacoUa Shekdur v. Ameer Majee^ 10 0. L. R. 230 : (S. C.) 
I. L. R. 8 Cal. 393. 

The provisions of this section are wide enough to empower a District Magistrate to withdraw 
a case falling under s. 107, supra, — In re Dinendro Nath Shanialy I. L. R. 8 Oal, 851. 

A Magistrate who is subordinate to a Subdivisional Magistrate is also subordinate to the 
triot Magistrate within the meaning of the section. — Thaman Chetti v, Alagiri Cheitiy I. L. R. 14 
Mad. 

Magistmtes of Districts in the Punjab have been invested with power to withdraw classes of 
cases from the Magistrates subordinate to them. — Punjab GazetiSy 1873, p. 75. 

In Burma, all Magistrates of Districts are authorized to withdraw from the Magisti'ates 
respectively subordinate to them, whether in charge of divisions of districts or not, such classes 
of cases as they think proper. — Burma Gazettey 1873, Part 11, p. 5. 

All Magisti’ates of Districts in the North-Western Provinces are investeil with authority to 
withdraw from the Magistrates, subordinate to them, whether in charge of divisions of districts or 
not, such classes of cases as they may think proper. — N.-P, W, Gazette y 1873, p. 3. 

In Bengal, all Magi'^trates of Districts were authorized to withdraw from any of their subordi- 
nate Magistrates such classes of cases as they might think proper so to withdiuw. — Calcutta Gazette y 
1873, Part I, p. 67. 

If any Magistrate not empowered in that behalf erroneously, but hand fide, withdraws a case 
and tries it himself under this section, his proceeiUngs shall not be set asiilo merely on the ground 
of his not being so empowered.— N, 529 (/), infra. 


CHAPTER XLV. 

Of Irregular Proceedings. 

Where a trial improperly originateil has properly resulted in a conviction, the High Court has 
power to set ashie the conviction without reference to the Local Government. — In re Nobin Chandra 
Banikyay I. L. li, 8 Oal. 560, per Maclean, J. See note to s, 339, supra. 

Irregularities which do 529. If any Magistrate not empowered by law 

not vitiate proceedings, to do any of tile following things, namely : — 

(a) to issue a search-warrant, under section 98 ; 

{b) to order, under section 155, the Police to investigate an ofFence ; 

(c) to hold an inquest under section 170 ; 

{d) to issue process, under section 180, for the a]>]>reheiision of a person 
within the local limits of his jurisdiction who has committed an offence outside 
such limits ; 

(c) to take cognizance of an offence under section 191, clause (a) or 
clause (//) ; 

(/’) to transfer a case under section 192 ; 

(V/) to tender a pardon under section 337 or section 338 ; 

(h) to sell property under section 524 or section 525 ; or 
(/) to withdraw a case and try it himself under section .528 ; 
erroneously in good faith does that thing, his proceedings shall not bo set aside 
merely on the ground of his not being so empowered. 

This section corresponds with 8 . 32 of Act X of 1872. , ,, .. i. ..u 

Under s. 34, cl. 9, of that Act, an order selling property under the section coiresponding with 
ss. 524 and 525 of this Act was void, if the Magistmte were not duly empowered in that behalf. 
Now, under cl. (A) of this section, such an order is not void by reason merely of the Magistrate 

not being duly empowered, provided he acts in good faith. t t t? ftCoi kaa 

Clause (g) as to tender of pardon is new. See In re Nobin Chandra Banikyay I. L. K. 8 Lai. o(xi. 
Schedules III and IV give the ordinary powers of Magistrates and the additional powers with 
which they may be invested. , . i 

530. If any Magistrate, not being empowered 
law in this behalf, docs any of the following things, 
namely : — 

(a) attaches and sells property under section 88 ; ^ 

(/>) issues a search-warrant for a letter in the Post Office or a telegram in 

the Telegraph Department ; 

(c) demands security to keep tlie peace ; 
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{d) demands security for good behaviour ; 

{e) discharges a person lawfully bound to bo of good behaviour ; 

( f) cancels a bond to keep the peace ; 

(g) makes an order under section 138 as to a local nuisance ; 

(h) prohibits under section 143 the repetition or continuance of a public 
nuisance ; 

(i) issues an order under section 144 ; 

(y) makes an order under Chapter XII ; 

(k) takes cognizance under section 191, clause (^?), of an offence ; 

(/) passes a sentence under section 349, on proceedings recorded by another 
Magistrate ; 

(m) calls under section 435, for proceedings ; 

(ji) makes an order for maintenance ; 

{6) revises under section 515, an order passed under section 514 ; 

{p) tries an offender ; 

{(]) tries an offender summarily ; or 
(r) decides an appeal ; 
his proceedings shall be void. 

A prisoner was committed to the Court of Session for trial in December 1872, and the record 
was sent to the Deputy Commissioner under Act X of 1872, which camo into force on the 1st of 
January 1873 ; the Deputy Commissioner was no longer a Court of Session, but received powers 
under s. 36 to try as a Magistrate classes of cases which formerly he would have tried as a Court 
of Session, The Deputy Commissioner took up the case afresh as a Magistrate of the District. 
It was held that this was illegal, and that he was bound to have sent the comraitrnont on to the 
proper Court, and had no power, a trial being in progress, to commence a new inquiry in the same 
matter against the prisoner. — The Queen v. Poorun^ 5 All. 219. 

In the case of an offence tried by a Court without jurisdiction, the order of a Magistrate being 
void under this section, the offender, if acquitted, is liable to be re- tried under s. 403, and it is not 
necessary for the High Court to upset tne acquittal before the re-trial can bo had. — Emp. v^ 
Jffusein Gaihu^ I. L. R. 8 Bora. 307. See Emp, v. Oundt/a, I. L. R. 13 Bora. 502. So where a com- 
mitment was made without jurisdiction, the Calcutta High Court treated the commitment as void 
and considered it to be unnecessary that a reference should bo made to have it set aside. — Emp, 
V. Alim Mundle^ 11 C. L. R. 55. See Queen v, Unnath Bundhoo Banerjee^ 21 W. R. Cr. 37. 

Splitting Offences, — Where, on the facts found by a Magistrate, an offence is established which 
he cannot try summarily, he is not competent to convict for an offence made up of some only of those 
facts in order to give himself jurisdiction. — In re Chunder Seekur Sookul, 1 C. L. R. 434 ; Emp, v. 
Abdul Karim, I. L. R. 4 Cal. 18 : (S. C.) In re Abdul KadiVj 3 C. L. R. 44. See Emp, v. Gundya<, 
1. L. R. 13 Bom. 502. 

As to powers of Magistrate, see Scheds. Ill and IV, post, 

531 . No finding, sentence or order of any (V^oiinal (/ourt shall bo 
Prooeedinffs in wron^ set aside merely on the ground thSt the inquiry, trial or 
plac®* other proceeding in the course oi which it was arrived 

at or passed took place in a wrong Sessions Division, ITl.'trict, Subdivision, or 
other local area, unless it appears that such error occasioned d failure of justice. 

The section will now meet the difficulty which was felt in the case of Piian Ayah, 13 B. L. R. 
Apx. 4 : (S. C.) 21 W. R. Cr. 66, whore it was held that s. 70 of Act X of 1872 did not apply where 
there was an error of jurisdiction from a case being tried in a wrong province. It refers only to 
districts, divisions, sub-divisions, and local areas governed by this Coefe, — In re BUchitranund Dass^ 
I. L. R. 16 Cal. 667, and not to the Tributary Mehals like Kheonjur.— or Moharbunj, to which 
the Code does not apply,— v. Keshab MohaJanj I. L. R. 8 CJal. 985. 

The High Court declined to interfere, under s. 70 of Act X of 1872, with an order in a case under 
s. 530 of that Act, in which the objection as to jurisdiction was not seriously taken in the Court 
below, and in which the petitioner failed in his application to the High Court to show that he had 
been in any way prejudiced.— Dass v. Gooroo Churn Dewan, 21 W. R. Cr. 88. 

An order of a Magistrate committing a case to the Court of Session is an order of a Criminal 
Court within the moaning of this section. If such an order, contrary to the requirements of s. 177, 
supra, directs the commitment to be made to the Court of Session which has no territorial jurisdic- 
tion, it is not to be set aside, unless it appears that the error occasioned a failure of justice. — Emp, 
V. Thaku, 1, L. R. 8 Bom. 312 : Emp, v. Ingle, I. L. R. 16 Bom. 200. In the case of Emp, v. Alim 
Mundle, 11 C. L. R. 55, a Magistrate who had no jurisdiction made a commitment and the commit- 
ment was held to be void. See Queen v. Unnath Bundhoo Banerjee, 21 W. R. Cr. 37. See Emp, y, 
Keshub Mohajan, I. L. R. 8 Cal. (F. B.), 985 : Act XXI o/1879, s, 9, and Bapu Daedi v. Queen, I. 

R, 5 Mad. 23. See s. 54, supra. 
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532. If any Magistrate or other authority purporting to exercise powers 
When irre^lar com- duly conferred, which were not so conferred, commits 


mitments 
dated. 


may be vail- an accused person for trial before a Court of Session or 

High Court, the Court to which the commitment is made 
may, after perusal of the proceedings, accept the commitment if it considers 
that the accused has not been injured thereby, unless, during the inquiry and 
before the order of commitment, objection was made on behalf eitiier of the 
accused or of the prosecution to the jurisdiction of such Magistrate or other 
authority. 

If such Cvourt considers that the accused was injured, or if such objection 
was so made, it shall quash the commitment and direct a fresh inquiry by a 
competent Magistrate. 

Tho High CoLii't will not quash a commitment on the ground of want of jurisdiction, unless a 
failure of justice would be caused by proceeding with the trial. — Emp. v. Ingle^ I. L. tt. 16 Bora. 200. 

A commitment once made under s. ‘214 or 215 by a competent Magistrate can be quashed by the 
High Court only, and only on a point of law (s. 215, supra). As to what Magistrates are competent 
to commit, see s. 206, sujjra. 

Section .^3, the corresponding section of Act X of 1872, it was held, contemplated the contingency 
of a case, which had been inquired into at the proper place, as indicated by s. 63 of that Act, being 
committed to the proper Coui*t of Session by a particular Magistrate not duly empowered by law to 
make such commitment, and not of a case which had been inquired into a district in whicn it was 
not committed, being committed to the proper Court of Session, as indicated by that section, by a 

£ articular Magistrate duly empowered by law to make such a commitment. Consequently, where a 
lagistrate inquires into and commits for trial an offence which has not been committed in his 
district, and the Court of Session for that district accepts such commitment, because the prisoner 
has not been prejudiced thereby, and tries him for such offence, the proceedings are illegal ab 
initio, — E7np, v. Jagan Nath, I. L. R. 3 All. 258. See Ernp, v. Alim Mu7idU, 11 C. L. R. 55, Sea 
also Ernp. v, Mangal Tekchand, I. L. R. 10 Bom. 274. 

In the case of Emp, v. Morton, I. L. R. 9 Bom. 288, after a magisterial inquiry, a European 
British subject who was a public servant within tho meaning of s. 197, supra, was committed for trial 
to the High Court of Bombay by the Judicial Superintendent of Railways in the Nizam’s territories, 
without any previous sanction as required by tnat section. It was held by a Full Bench that the 
provisions of the Code of Criminal Procedure applied to the Courts of the Judicial Superintendent 
of Railways in the Nizam’s dominions hold at Secunderabad, that the proceedings were irregular 
'and without jurisdiction, and that a sanction subsequently obtained was of no effect, but that the 
J udge presiding at the Criminal Sessions of the High Court had power, in his discretion, to accept the 
commitment and to proceed with the trial of the prisoner. The Punjab Court, however, has refused 
to follow the Bombay Qomt. —iShamall Khan, Punj, Rec., 1890, p. 33. See note to s. 458, supra. 

Where a commitment was made by a Sessions Judge under s. 472 of Act X of 1872 in'a case in which 
he had no power to make such commitment, the High Court set it aside as made without jurisdiction, 
— Queen v. Unnath Bundhoo Banerjee, 21 W. R. Cr. 37. See Emp. v. Alim Mundle, 11 C5. L. R. 55. 

Where a Magistrate, on perusal of tho depositions, committed a pei'son charged with perjury in 
a trial without examining tho witnesses for the prosecution, the commitment was held to be baa on 
the ground of prejudice to the Queen v. Chinna Vedagiri Chetti, I. L. R. 4 Mad. 227. 

In In re Khamir, I. L. R. 7 Cal. 662 : (S. C). 10 C. L. R. 8, the High Court, on appeal, refused to 
set aside a conviction on an improper commitment on the ground that there had not been any actual 
failure of justice, though there had been grave irregularities which, if brought to the notice of the 
High Court before the trial, would have justified the commitment being quashed. See In re Sagam^ 
bar, 12 C. L. R. 120. 

Under s. 5 of the * Scheduled Districts Act, XIV of 1874,’ the Local Government cannot, by 
extending an Act which is of necessarily restricted application, make its provisions applicable to an 
entirely new subject-matter, viz., the litigation of a new local area. 

Accordingly where the Government of Bombay issued the following Notification No. 823 of 
1886 ‘ In exercise of the powers conferred by s. 5 of the “ Scheduled Districts Act, XIV of 1874,” 

the Governor of Bombay in Council is pleased, with the previous sanction of the President in Coun- 
cil, to extend to the Island of Perim the whole of Act II of 1864 of the Governor-Genemlin Council, 
with the exception of ss. 2, 17, and 23. The Governor in Council is further pleased, in exercise of 
the powers conferred by s. 6 of the ** Scheduled Districts Act, XIV of 1874,” and by any other 
Enactment, to direct that the Resident at Aden shall be Sessions .Tudge and Court of Session for 
the Island of Perim, and shall exercise the same jurisdiction and powers in respect of the adminis- 
tration of civil and criminal justice in the said island, and in respect of the tiial of persons commit- 
ted for trial by the Court of Session for offences committed in the said island as are vested in him 
in Aden by the said Act.’ 

It was held, that the provisions of the Aden Act, II of 1864, which (as appears from the pre- 
amble) deals with the litigation of Aden alone, could not be extended to Perim without enlarging the 

1- • ±. A J ^ ^ * X M 1 T> M A 



Criminal Procedure Code, and that that portion of the notification, which regulates the exercise by 
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tiio Resident of bis powers with reference to Act II of 1801 should be treated as surplusage. — Emp* 
V. Mangal Tekchandj I. L. R. 10 Boni. 274. 

In that case a prisoner, charged with having committed murder at Porim, was committed by the 
Magistrate there on the 26th August 1885 for trial before the Political Resinent at Aden, by whom 
he was convicted and sentenced to death on the 14th September 3895. On the 25th January 1886, the 
High Court of Bombay reversed the conviction and sentence, on the ground that the Court of the 
Resident had no jurisdiction over the Island of Perim, and that the Resident not having been ap- 
pointed a Judge of a Court of Session for that island, was not competent to try the prisoner. The 
High Court omered a re trial before a competent Court. On the 10th February 1880, the Govern- 
ment of Bombay issued a Notification (No. 823) above set forth. On the 11th March 1886, an appli- 
cation was made to the High Court of Bombay for tho transfer of the case to another Court of 
Session or to the High ( ’ourt for trial. 

Tho High Court held that Perim is a Sessions BivLsion, and that after the establishment under 
tho Cofle of Criminal Procedure of a Court of Session for the Perim Sessions Division and the 
appointment of the Resident at Aden as Sessions Judge of that Court, tho accused stood properly 
committed to a Court of Session. The High Court, therefore, couhl transfer the case from that 
Court, under s. 526 of the Code, to any other Court of equal or superior jurisdiction or to the High 
Court of Bombay. 

jAliniNE, J., was of opinion that, after the High Court had annulled tho proceedings in the 
Court of the Resident at Aden as without jurisdiction, the case could not be treated as still pending 
in his Court ; as there was no Court of Session in existence at tho time of the commitment, it neces- 
sarily followed that the case remained in the Magistrate’s Court. But whether the case was con- 
sidered as pending in the Court of a Ma^strato or of a Resident, or of a Sessions Judge, the High 
Court has tho power to transfer it, and that under the circumstaneos the ease should be transferred 
to the High Court for trial. — Emp, v. Mangal Tekchaml, I. L. R. 10 Bom. 274.” 


533 . If any Court before which a confe.^sion or other statement of an 
Non-compllanoe with accused person recorded under section Idl or section 
provlBiona of seotion 164 3()4 is tendered in evidence finds that tlie provisions of 

such section have not been fully coin[)lied with by the 
Magistrate recording the state niont, it shall take evidence} that such peu'son duly 
made tho statement recorded ; and, notwithstanding anything contained in the 
Indian Evidence Act, section 1)1, such statement shall be admitted if the error 
has not injured the accused as to his defence on the merits. 

This seotion makes an important alteration in the law as laid down in the former Code. Under 
that Code, the power to remedy defects in procedure in recording statements or confessions was 
confined to tho Sessions Court, and did not enable that Court to take tho evidence of the Magis- 
trate that the accused duly made the statement or confession recorded, except in cases whore such 
statement or confession had been made in tho course of a preliminary inquiry. See Beg. v. Bai 
Ratan, 10 Bora. H. C. R. 166: Reg. v, Amrita Oomnday 10 Hoin. H. C. R. 497 : Emp. v. Munnoo, 
Panioliy 4 C. L. R. 137 : (S. C.) nom. Emp. v. Tamoolee, I. L. R. 4 Cal. 696 : Queen v. Chamier Bhut- 
tncharjee 24 W. R, Cr. 42 ; Ernp, v. Daji Narm, I. L. R. 6 Bora. 288. See Reg. v. Shivyay I. L. R. 1 
Bora. 219. By this section any Court, before which a confession or other statement recorded under s, 
164 or .364 is tendered in evidence, is empowered to take evidence that such statement was duly made ; 
bnt apparently the evidence is only to bo directed to the fact that the “ statement recorded” was 
duly made, although not recorded in exact conformity with law.- -See Bukty Punj. Rec., 1887, p. 139. 

In a recent case in Madras, Parker, J., expressed an opinion that the provisions of s. 164 are 
imperative, and s. 5.33 will not render a confession admissible in evidence where no attempt has been 
made to conform to the provisions of the former section. — Emp. v. Virariy I. L. R. 9 Mad. 224. 
There the Deputy Magistrate of Malabar, purporting to act under the provisions of the Mapilla 
Act (Madras Act XX of 1^59), recorded a statement in the nature of a confession made by V, who 
■was under arrest on suspicion of being concerned in a Mapilla outrage. This statement, which was 
marie in Malayalam, was recorded in English in the form of a narrative, and was signed by the 
Magistrate only. 

The same Magistrate shortly afterwards, purporting to act under the Code of Criminal Proce- 
dure, before any evidence was recorded against V, examined him as to this statement, which was road 
over and translated to him. In answer to questions, V admitted that he had made it voluntarily. 

This examination was recorded acconling to the provisions of s. 364 of the Code of Criminal 
Procedure. After other evidence was recorded, V retracted his statement. He was committed to 
the Sessions, tried and convicted mainly on his own recorded stiiteraent and examination. 

The Deputy Magistrate was examined as a witness, and stated that the statement recorded by 
him was made by V, and was coiTectly recorded and was made voluntarily. 

It was held, that the record of the statement made by V to the Deputy Magistrate was not 
admissible in evidence against V. 

Parker, J., was of opinion that if the confessional statement of V was recorded by the Magistrate 
in his executive capacity, it was receivable in evidence under s. 80 of the Evidence Act, and further, 
that the action of the Magistrate in examining V as to his confessional statement before there was 
any legal evidence on the record against him was illegal, and, therefore, the record of such exam- 
ination could not be used in evidence against V, and therefore, inasmuch as the record of tho state- 
ment of V was not admissible, secondary evidence thereof could not be given. 

So in Calcutta it was held that tho provisions of s. 104 and 304 are imperative as to tho language 
in which a confession is to be recorded and that section .533 does not eonteraplato or provide for any 
Don compliauce with the law in that respect.— Jui Narayau v. Emp., I. L. R. 17 Cal. 862, p. 330. 
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In the case of Nilmadhtth Milter, I. L. R* 15 Cal. 595, the Full Bench expressed a doubt whether 
the provisions of s. 104 read with s. 364 would be complied with where the answers made by an 
CKicused to a Ma^trate in one language are taken down in another, unless it could be shown to bo 
impracticable to have taken down the answers in the langunge in which they were given and whether 
the defect could be cured by s. 533. In a later case Maopherson and Hill JJ., held that if it were 
impracticable to record a confession in the language in which it was made, the impracticability should 
be shown by the prosecution.— Narayan, I. L. R. 17 Oal. 862 ; But in another case — Lalchand v. 
Emp. I, L. R. 18 Oal. 549, Prinsbp and Beverley, JJ., were of opinion that where a confession 
was recorded in another langu.ago it might bo presumed that the law had been complied with, and that 
it had been impracticable to record the confession in the same language as that in which it was miule. 

Section 164 applies to any statement or confession made to a Magistrate, not being a Police- 
officer, in the course of an investigation under Chapter XIV, or at any time afterwards before 
the commencement of the inquiry or trial. 

Section 364 applies to any examination of an accused person by any Magistrate other than a 
High Court established by Royal Charter, or the Chief Court of the Punjab. 

It was held, that evidence taken under the last clause of s. 346 of Act X of 1872 (s. 364 of the 
present Code) ouuht to be by the committing Magistrate . — Noshai Mietri v. Emp., I. L. R. 5 Oal. 
958 : (S. O.) 6 C. L. R. 353, per White and Maclean, J J. This is not so now. 


534. An omission to ask any person whether ho is an European British 

Omission to ask ques- subject in a case to which the second clause of section 

tion prescribed by sec- 454 applies shall not aftect the validity of any proceed- 
tion 454, clause 2. 

See notes to s, 454, supra. 


535. No finding or sentence pronounced or passed shall he deemed in- 
valid merely on the ground that no cluirge was framed, 
unless, in the opinion of the Court of Appeal or itevision, 
a failure of justiee has been occasioned thereby. 

If the Court of Appeal or Revision thinks that a failure of justice has been 
occasioned by an omission to IVamo a charge, it shall order that a charge s hall be 
framed, and that the trial be recommenced from the point immediately after the 
framing of the charge. 

As to the meaning of the word ‘charge,’ see note to s. 226, supra. 


Section 232, supra, provides : — “If any Appellate Court, or the High Court in the exercise of its 
power of revision or of its powers under Chap. XXVII, is of opinion that any pei-vson convicted of 
an offence was misled in his defence by the absence of a charge or by an error in the charge, it shall 
direct a new trial to be had upon a charge framed in whatever manner it thinks fit. 

“ If the Court is of opinion that the facts of the case are such that no valid charge could bo 
preferred against the accused in respect of the facts proved, it shall quash the conviction. 

Illustration, 

“ A is convicted of an offence under section 196 of the Indian Penal Code, upon a charge which 
omits to state that he knew the evidence which he corruptly used or attempted to use as true or 
genuine was false or fabricated. If the Court thinks it probable that A had such knowledge, and 
ne was misled in his defence by the omission from the charge of the statement that he had it, it 
shall direct a new trial upon an amended chaige ; but if it appears probable from the proceedings 
that A had no such knowledge, it shall quash the conviction.” 


Trial by jury of 
offenoe triable with 
assessors. 


Trial with assessors 
of offence triable by 
Jury. 


536. If an offence triable with the aid of asses- 
sors is tried by a jury, the trial shall not on that 
ground only be invalid. 

If an offence triable by a jury is tried with the aid of 
assessors, the trial shall not on that ground only be in- 
valid, unless the objection is taken before the Court 
records its finding. 


In a ca<S0 where the accused in a trial by jury were convicted of an offence triable with the aid 
of assessoi's, Maclean, J., expressed an opinion that an aciaised person, who would have been en- 
titled to an appeal on the facts, if the case had been tried with assessors, was not debarred fiom 
that right merely by the fact that the trial by jury was not invalid. — Emp, v. Mohim Chunder Hai, 
1. L. R. 3 Oal. 765. 


H, C Cli r 
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In the case of Bhootnath Dejf, 4 O. L. R. 405^ in a trial by juiy before a Court of Sessions upon 
charges, some of which were triable by a jury and some with the aid of assessors, the jury by a major- 
ity of four to one returned a verdict of ‘ not guilty * on all the charges. The Judge disagreed with 
the jury, and directed that the accused should be kept in custody pending a reference to the High 
Court. Subsequently, the Judge called upon the pleaders of the accused to show cause why the ac- 
cused should not be punished, the trial being treated as having been held with the aid of assessors. 
No cause having been shown, the Judge recorded his judgment, treating the tnal as a trial with 
the aid of assessors, and concnirring with the juror constituting the minority, he sentenced them to 
various periods of imprisonment. It wjis held, that the Judge was not competent to treat the trial 
as a trial with the ai(i of assessors and to act as ho had done. 

See Chap. XXIII. 

Flndlnsr or sentence 
when reversible by rea- 
son of omission In charge 
OF other proceeding. 


537 . Subject to the provisions hereinbefore con- 
tained, no findino-, sentence or order passed bj a Court 
of competent jurisdiction shall be reversed or altered 
under Chapter XXVII or on appeal or revision on 
account — 


of any error, omission or irre^larity in the complaint, summons, warrant, 
charge, judgment or other proceedings before or during trial or in any inquiry 
or other proceeding under this Code, or 

of the want of any sanction required by section 11)5, or 
of the omission to revise any list of jurors or assessors in accordance with 
section 324, or 

of any misdirection in any charge to a jury ; unless such error, omission, 
irregularity, want or misdirection has occasioned a failure of justice. 

Upper Burma : — In Upper Burma (excepting the Shan States) notwithstanding any tiling in the 
Code, a finding, sentence or order shall not be reversed or altered on appeal or revision on account 
of any iiregiilarity of proc*edure uhIckSs it has occasioned a failuro of justice. -Heg. V. of 1892, 
Sched. (XV.) 

Sonihal Pergunnahs .—See Reg. V of 1893, s. 4 (V). 

As to what is a Court of competent jurisdiction see, Emp. v. Krishna BJiat, I. L. R. 10 Bom. 320, 

Failure of Justice, — As to what constitutes a failure of justice, referonese may be made to the 
remai'ks of West, J., in the case of Reg. v. Dem Dagal, 11 Bom. H. 0. H. 237, p. 2Ii8, in discussing 
the meaning of the word ‘prejudiced’ in s. ;31(>of A(;t X of 1872. “Wo are of opinion,” he said, 
“ that the meaning of the word *prejudic*e(l ’ in this section is unfairly affected as to his defonce on 
the merits. Tlie intention of the whole paragraph iu which the woi'd occurs is to remedy defects of a 
formal chai*acter which may have arisen from inadvertence or neglect on the jiart of the Magistrate, 
and which defects the law and the Legislature think ought not to be miwle the mearrs of culprits 
escaping the just penalties of his crime.” As to what may amount to prejudice, see Emp. v. 
Anant Rain, 1. L. K. 4 All. 293: Emji. v. Niaz All, I. L. 11. 5 All. 17 : E inp, v. Ramji Sajabarao, 
I. L. R. 10 Bom. 124. 


The mere circumstance that a trying Magistrate is the master of the c*omplainantdoes not deprive 
the Magisti’ate of his jurisdiction, tliough it is expedient that the comjilaint should lie referred 
to another Magistrate. — In re Basapa, I. L. R. 9 Bom. 172 : see Wixxt v. Corporation of (he Town of 
Calcutta, I. L. R. 7 Oal. 322 : Dimes v. Proprietors of the Graud Junction Ca nal, 3 H. L. Oas., p. 793. 

Where the defence has been heard by a Court sitting witli assessors, it is an irregularity for 
the Court to acquit without having asked the opinion of the assessors. In such a case, howevei*, the 
High Court rcfuscxl to interfere.— /w re Narain Das, I. L. ii. 1 All. (ilO. 

Where a prisoner was represented in the Court of Ses-sion by a plea/ler who had an opimrtunity 
to object to the admissibility of his statement and did not, the High Court held, that he was not 
prejudiced. — Reg. v. Deini Dai/al, 11 Born. H. C. R. ‘2^^7. 

Where evidence was recorded after the discliarge of the assessors in a case tried with the aid 
of assessors, it was held that this was an iri*egularity not cured by s. 537. — Emp. v. Rain Lull, 
I. L. R. 15 All. 136. 

The following cases may be referred to under this section : — 

In the case of Buchu Mullah v. Sia Ram Sin^fh, I. L. R. 14 Cal. 358. where there were counter 
charges of rioting and assault the Ma^i.strate took up and tried one of the cases, and having heard 
the evidence for the prosecution called on the counter-case and in the latter case examined iis wit- 
nesses one of the accused in the first case, eventually convicting the accused in the first case. It 
was held that such a procedure was a grave irreguluHty, but that under the circumstances of the 
particular case the iri-e^ularity was cured by s. 537. Sec notes to ss. 213 and 239, supra. See Ernp. 
V. Kutti, I. 1*. R. 11 Mad. 441. At the trial of a number of Hindus for rioting the Magistrate, 
inst(^d of examining the witnesses for the prosecution, caused to be produced copies of the exam- 
ination in chief of the same witnesses which had been recorded at a previous trial of a party of 
Mahomedans who were opposed to the Hindus in the same riot. These copies were read out to the 
witnesses, who were then cross-examined by the prisoners, no objection being taken to the pro- 
cedure. The accused were convicted, and it was hold that although the procedure was irreg«dar the 
irregularity was cured by s. 537 of the Code and s. 167 of the Evidence Act, as it was not shown that 
there had been iwiy failure of justice.— v. Nand Ram, I. L. R. 9 All. 609. 
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Where a Magistrate dismissed a complaint of criminal breach of trust without examining the 
complainant on oath under s. 20.3 of the Code, but after the complainant had sworn to the truth of 
the matters alleged in the complaint it was held that the irregularity was covered by the terms of 
s. 537. — Emp, v. Murphy ^ I. L. H. 9 All. 666. 

Where a Court under s. 289 records a finding of not guilty where there is evidence, but evidence 
which it considers unsatisfactory and untrustworthy, it acts without jurisdiction and its order dis- 
charging the accused is illegal and amounts to a serious irregularity which, it was said, may, or 
perhaps must have caused a failure of justice within the meaning of s. 5S7,—E'mp. v. Mtinnu TmI, 

I. L. R. 10 All. 414. 

Where five persons were charged with rioting on the 5th December, and four of these persotis 
and one F were charged with criminal trespass on the 9th December, and the two cases were taken 
up and tried together, it was held that the trial was absolutely illegal and that the defect was 
not cured by s. 5I?7. — Etnp, v. dhandi Sinyh^ I. L. R. 14 Cal. 395. 

Where four accused persons were at one and the same time tried for the offences of murder and 
robbery committe I in the course of one transaction and for another robbery committed two or 
three hours previously and at a place close to the scene of the murder, it was held that the trial of 
these separate offences was an irregularity which did not necessarily render the whole trial void. — 
Emp, V. Mulua, I. L. R. 14 All. 502. 

Where a Magistrate in whose presence contempt was committed took cognizance of the offence 
immediately, but in order to give the accused an opportunity of showing cause postponed the final 
order for some days, it was hold that his action though it might be irregular was not illegal and was 
covered under the circumstances by s. .—Emp. v. Piamhar Buksh, I. L. R. 11 All. 361. If a per- 
son be tried for four specific offences at one trial in contravention of s. 234, supra, it seems it would 
not be merely an irregularity which is cured under s. 537, but a defect in the trial which would 
render the whole trial inoperative. See In re Luchmhiarain, I. L. R. 14 Cal. 128, per Fetheram, 
C. J., p. 131. 

This section deals with the want of sanction necessary under s. 195 only. It does not touch the 
cases whore prosecutions may have been instituted against public stu'vants without the sanction 
required by ss. 132 and 197. See Emp. v. Morton, I. L. R. 9 Bom. (F. B.) 288 : Sfiarina v. Einp., 
Funj. Roc., 1884, p. 92 : Shumal Khan, Funj. Rec., 1890, p. 33. 

It may be useful in dealing with cases under this section to bear in mind the rule laid down by 
White, J., in the case of Protap Chunder MooJeerjee v. Emp., 11 C. L. R. 25, with reference to the 
trial of criminal cases on appeal. The sound rule, he said, in trying a criminal appeal whore 
questions of fact are in issue, is to consider whether the conviction is riglit, and in this respect a 
criminal appeal differs from a civil one. In the latter case the Court must be convinced, before re- 
versing a finding of fa<;t of a lower Court, that the finding is wrong. But see remarks of Oldfield, 

J. , in case of Enij). v. Sajlwan Lai, I. L. R. 5 All. 386. 

The section deals with the findings, sentences or orders passed by a Court of competent juris- 
diction. As to proceedings tried by a Court without jurisdiction, see ss. 530 -532, supra. 

Upon a single charge of wrongful confinement, the acjcused raised a defence justifying the con- 
finement, on the ground that the persons confined had been caugdit under circumstiiiices which led 
to the belief that they had committed housebreaking by night with intent to commit theft, and the 
Magistrate, disbelieving the defence, committed the accused to the Sessions, not only for wrongful 
confinement, but for fabricating false evidence and bringing a false charge. It was held, that by 
adding the additional charges, the Magistrate had really prejudged the defence on the first charge, 
and a conviction made by the Sessions Court was therefore set aside by the High Court . — hb re 
Turibullah, \ Q. L. R. 338. 

An omission to draw up a charge by a Deputy Magistrate is not such a defect as to justify the 
reversal of a sentence, if the Magistrate has given the accused clearly to understand the nature of 
the charge against him. — Phugwan v. Doyal (Jope, 19 W, R. Cr. 7. See Emj}. v. Apim Subhana 
Mendre, I. L. R. 8 Bom. 200. 

The absence of a certificate required under s. 188, supra, is not a fatal defect.— »S7jttmir Khan, 
Funj. Rec., 1888, p. 85. 

As to irregularities in the matter of the charge, this section must be read with ss. 232 and 585, 
supra. 

As to the meaning of the word “ charge, ” see note to s. 226, supra. 

In the case of Rally Mohun Mookerjee, 13 0. L. R. 117, the Court refused on revision to set the 
conviction aside, the only ground being want of sanction under s. 195, supra, there being nothing 
to show that there had been a failure of justice. 

Where a commitment of a person discharged by a Deputy Magistrate had been wrongly ordered 
by a Sessions Judge under s. 296 of Act X of 1872, but no actual failure of justice had been caused 
by the error of the Judge, it was held, that s. 2i^^ of that Act (s. 537 of this Code) would be a bar 
to the reversal of his judgment.— re Khamir, I. L. R. 7 Cal. 662. (S. C.) 10 C. L. R. 8. See 
In re Oiridhari Mojulul, 10 C. L. R. 46 : (S. C.) I. L. R. 8 Cal. 4J15. 

Where a Magistrate trying an offence rejected an application that a certain person might bo 
examined on his behalf either in Court or by commission without recording his reasons for refusing 
to summon such person as required by s. 36‘Jl (of Act X of 1872) [s. 257 supra], the conviction of the 
accused person was set aside.— Jw re Sat Narain Singh, I. L. R. 3 All. 392. See Nilkanta Sing v. 
Emp., I, L. R. 20 Cal. 469. 

Section 167 of the Evidence Act provides : The improper admission or rejection of evidence 
shall not be ground of itself for a new trial, or reversal of any decision in any case, if it shall 
appear to the Couiff, before which such objection is raised, that, independently of the evidence ob- 
jected to and admitted, there was sufficient evidence to justify the decision, or that, if the rejected 
evidence had been received, it ought not to have varied tne decision. 
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Misreception of evidence, it has been held, is. a defect or irregularity within the meaning of 
this section. — Queen v. Be}mree Dosadh, 7 W. R. Or. 7. See s. 167 of the Evidence Act. 

Whenever a prisoner is put upon his tnal, he is entitled to have the witnesses examined d0 
novo if they have previously ^ven evidence on the trial of another prisoner in the same case ; and 
it is not sumcient to require the witnesses to identify the prisoner and to read over to them their 
former examination and require them to attest it,— Queen v. Kanye Sheikh^ W. R. Sup. Vol. 38. 

In every Sessions trial, no matter how often the case has been before the Court, the witnessed 
must be examined de novo in the same manner as if the case were entirely new and the witnessed 
had not been examined "bef ore,— Queen v. Sheik Kyamut^ W. R, Cr. Sup. Vol. 1. 

But when the evidence of witnesses given on a previous trial was read over and used in a subse* 
q^uent trial at the express request of the prisoners, instead of the witnesses being examined de novo, 
the High Court declined to interfere, as the irregulanty of procedure was one by which the prison- 
ers wei*© not prejudiced. — Purmessur Singh v. Soroop Audhikaree, 13 W. R. Or. 40, 

The error of a Deputy Magistrate in proceeding by warrant instead of by summons furnishes 
no ground for quashing his proceedings. — Aneef Putney v. Ramsoonder Chuckerlmtty, 1 W, R, Cr. 

It is irregular to allow a witness to be examined on behalf of the prosecution after the prisoner 
has made his defence, when the witness is not a witness to contradict any new case set up by the 
prisoner. Where, however, the prisoner had full notice of the evidence which was to be given by 
such witness and made his defence, alluding to the evidence the witness was likely to give, the 
Court refused to set aside the conviction, considering that the irregularity of putting the prisoner 
on his defence, before the witness was examined, could not be said to have caused a failure of 
justice. — Queen v. Sham Kishore Holder, 13 W. R. Cr. 36. 

A conviction under s. 41 of the Excise Act without any complaint as required by s. 47 of that 
Act was held to be bad, the absence of the complaint not being a more irreguiarity. — Kirpal Singh 

V. Emp,, Punj, Rec,, 1883, p. 74. 

Where in a summary case a Bench of Magistrates, after recording the evidence for the prose- 
cation, postponed the hearing of evidence for the defence, and on the day fixed for hearing, 
another Bench of Magistrates, none of whom had been members of the former Bench, recorded the 
evidence for the defence, and acquitted the accused, the High Court on a reference set aside the 
order as being irregularly made. — Ram Sunder De v. Rajah All, I. L. K. 12 Cal. 558. See Sufer- 
uddin v. Ibrahim, I. L. R. 3 Cal. 754 : (S. C.) 2 0. I*. R. 263 ; and Tarada fiuladu v, Reg,, I. JL. R. 
3 Mad. 312. 

In the case of Shumbhu Nath Sarkar v. Ram Kamal Quha, 13 C. L. R. 212, in a trial before a 
Bench oiiginally constituted by a Stipendiary and two Honorary Magistrates, one of the latter, 
after the commencement of the trial, was absent, and important evidence was recorded in his 
absence. On the following day he returned to the Bench and signed the final order convicting the 
accused. The High Court set aside the conviction as bad on the ground of inegularity. 

Where a Magistrate pronounced judgment upon evidence taken by, and the notes of, his pre<le- 
cessor, who had died after taking the evidence in the case and leaving notes for a judgment and of 
the punishment to be awarded, it was held, that the fact that the Magistrate did not have the 
accused brought up before him was an irregularity covered by this section, — Kenra Ram v. Emp,, 
Punj. Rec., 1884, p. 7. 

In the case of Jhubboo Mahton, I. L. R. 8 Cal. 739, irregularity not in the revision of the list of 
jurors, but in the selection of jurors, the Judge having selected them instead of choosing them by 
lot, was treated as an objection covered by the corresponding section of the old Code. 

Where three prisoners, one of whom was a pleader, wore tried together and convicted under 
t. 181 of the Penal Code of having made false statements on solemn affirmation about the same 
matter in the course of an inquiry into the conduct of the pleader, the conviction was set aside on the 
ground that the prisoners ought to have been tried separately, and that they had been prejudiced 
by being trie<i together, and so being deprived of the evidence of each other in defence. 

Subbo Chetti, I. L. R. 6 Mad. 252. 

The omission by a Magistrate to hold a preliminary inquiry on a charge under s. 307 of the 
Indian Penal Code is an irregularity, and if the accused be prejudiced thereby, the proceedings 
should be quashed and a new trial \iQ\d,— Queen v. Mussamut Itwarya, 14 B. L. R. 54 : (S. C.) 22 

W. R. Cr. 14. 

Where a prisoner was charged under the Penal Code with an offence committed before the 
Penal Code came into operation, it was held, that this was not such an error of procedure as to 
vitiate the conviction so long as the punishment awarded did not exceed the legal penalty for the 
offence before the Penal (Jode became law.— /w re Mohabeer Singh, 15 W. R. Cr. 48. So in another 
case, where a Magistrate convicted under certain repealed sections of a law, the High Court 
refused to set aside the conviction, as the conviction and sentence might have been passed under 
the Penal Code, and no substantial injury had been done to the accused,— Rughoonath Base v. 
Chuckerdhun Rant, 15 W. R. Cr. 49. 

Where a prisoner originally charged with murder and acquitted, was committed on the day 
following for trial for attempting to murder, without any witnesses being examined on the second 
charge, and without having had any opportunity of cross-examining the witnesses on the first 
charge, with respect to the second charge, it was held, that the irregularity was one which was not 
covered by this section, and that the prisoner had been prejudiced thereby in her defence, and the 
order directing a trial on the second charge w'as quashed and a new trial directed.— v. Mu*- 
‘ Itwarya, 14 B. L. R. 54 ; (S. C.) 22 W, R. Cr. 14. 
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Where a person summoned to answer to a charge of criminal trespass appeared and filed a 
written statement, and the Magistrate proceeded accordingly without recording a proceeding 
under s. 530 [s. 145] of the Code (Act X of 1872), it was held, that the irregularity was covered by 
s* 286 of the same Code, the rule therein laid down being intended to extend to all proceedings 
before Magistrates.— Mohun Majs« v. Doolubh Majefi, 22 W. R« Or. 81. But see In re Sheikh 
Munglo,, 25 W. R. 76, and Samodur Bidyadhur Mohopatro v. Syamanund Dey^ I. L, R. 7 Cal. 385. 

Without the consent of parties, and in absence of urgent necessity, no civil or criminal trial 
should proceed on a Sunday or gazetted holiday. —i5r. C, C. 0., No. 5 o/iSSO, Calcutta Gazette^ 1873, 
p, 69 ' Assam Gazette, 1880, p. 71 ; Wilkins, p. 141. The Lord’s T>ay Act, 29 Car. II, c.7, was repealed 
in India by Sched. I A of the Code of Civil Procedure (Act X of 1877), so that, apparently, Sunday 
is no longer a dies non in India. See Queen v. Uurgobind. 8 B. L. R. Appx. 12. 

During the Dusscrah and Mohurrum vacations. Courts of Session must never be closed for the 
despatch of criminal business, except on those days only when a total cessation from all business 
is necessary and usual. — C. O., No. 8, of '2'M'd March 1838. 

The holidays published by the High Court under s. 17, Act VI of 1871, are for observance in 
the Civil Courts only ; the Criminal Courts, as a rule, should not bo closed on days when the pub- 
lic treasuries are open. In any case, a trial commenced ought to be finished, although a native 
holiday intervenes ; and Sessions ought not to be interrupted, and the commencement of trials 
postponed, except on days when native usage absolutely requires the intermission of all business. — 
O., No. 1, of 2^th February 1876 ; WilkinSy p. 141. 

As regards Mahomedan holidays, see the instructions convoyed in G. L. No. 1, of 5th January 
1883. As regards members of the Brahmo Somaj, see G. L. No. 7, of 23rd August 1883. — Ib, 


uisuresB not ille£ral, 
nor distrainer a tres- 
passer for defect or 


538. No distress made under tliis 
be deemed unlawful, nor shall any person making; the 
same he deemed a tres]4asser, on account of any defect 
or want of form in the summons, conviction, writ of 
distress or other proceedings relating thereto. 


CHAPTER XLVI. 


Miscellaneous. 

539, Affidavits and affirmations to be used before any High Court or 

Courts and persons officer of such Court may 1)0 sworn and affirmed 

before whom affidavits before such Court or the Clerk of th(^ Crown, or any 
may be sworn. Commissioner or other person appointed by such (^ourt 

for that purpose, or any Judge, or any Commissioner for taking affidavits in 
any t^ourt of Record in British India, or any Commissioner to administer oaths 
in Chancery in Ejigland or Ireland, or any Magistrate authorized to take affi- 
davits or affirmations in Scotland. 


Act X of 1875, 8. 149, This section applies to High Courts only. 


540. Any Court may, at any stage of any inquiry, trial or other pro- 
Power to summon ceediiig under this Code, summon any person as a wit- 
ness, or examine any person in attendance, though not 
summoned as a witness, or re-call and re-examine any 
person already examined ; and the Court shall summon and examine or re-call and 
re-examine any such person if his evidence appears to it essential to the just 
decision of the case. 


material witness or ex- 
amine person present. 


The section does not empower a Sessions Court to summon witnes.sos after the trial has been 
concluded so far that no witnesses remain to be examined and tlie assessors have given their 
opinion. — Awal Khan, Punj. Rec., 1892, p. 9. 

See as to process for production of evidence, s. 208, ante, and as to the power of a Magistrate 
to summon supplementary witnesses in Sessions ca.se8, s. 219, ante. 

Under s. 291 an accused in the Sessions Court is allowed to examine any witnesses not previously 
named by him if they are in attendance, but except as provided in ss. 211 and 2^11 he is not entitl^ 
as of right to have any witness other than the witnesses named in the list dt*livere<l to the Magis- 
trate by whom he was committed for trial. Under this section (540) the Sessions CouH has power to 
summon any person as a witness, if bis evidence appears to be essential to the just decision of tbs 
case. See Emp. v. Ishri, I, L, R. 8 All. 668, 
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Section 540 does not authorize the examination of the accused— v. Subhayya, 1. L. R. 12 
Mod. 451. 

A Judffo may, in order to discover or obtain proper proof of relevant facts, ask any question 
he pleases, in any form, at any time, of any witness or of the parties, about ony fact relevant or 
irrelevant, and may order the production of any document or thing : and neither the parties nor 
their agents shall bo entitled to make any objection to any such question or order, nor, without 
the leave of the Cofirt, to cross examine any witness upon any answer given in reply to any such 
question— -A I of 187*2, 8. 165. Under that section of the Evidence Act, a Judge has power to ask 
irrelevant questions of a witness, if he does so, in order to obtain proof of relevant facts ; but if he 
asks such question with a view to cjiniinal proceedings against the witness, the witness is not bound 
tojinswer, and he cannot be ])unished for not answering. — A’mp. v. Huri Lakshmav ^ I. L. R. Bom. 01 
185. The Court, however, ought not to refuse to allow the cross-examination of a witness called by 
it. —Emp, V. (irish Chiuider Talukdar, 1. li. R. 5 » al. 614 : (S. C.) 5 C. L. R. ilG4. 


Tendering Witnesses for Oross-exdminaiion . — Witnesses sumraoued on behalf of the prosecution 



in England is the prose(Tution bound to tender at the Sessions witnesses summoned on behalf of the 
prosecution or called before the committing Magistrate. v. (unrepoi'tcd, July 1886), 

per O’Kinealy, J. The prosecution is not IkmukI to tender for cross-examination all the witnesses 
called befoj'c the committing Magistrate ; nor ought a Court under s. 540 to call a witness summoned 
but not produced by the prosecution, if it could not rely upon his evidence.— v. Kali 
Frosonno Doss^ I, L. R. 14 Cal. ‘245. See Emp, v. Dhunnoo Kazi, I. L. R. 8 Cal. 1*21 and notes to 
ss. 286, ‘289 and 492. 

With regard to witnesses cnlled before the committing Magistrate and not intended to be called 
by the prosecution in the Sessions Court it was said in Allahabad that all that the prosecution is 
l>ound to do is to have them present at the trial so as to give the Court or the pleader for the 
defencre, as the case may 1x5, an opportunity of examining them. — Emj). v. Sfuiiton, I. L. R. 14 
All. 5*21, 

In acting under s. 165 of the Evidence Act, a Judge or Magistrate would do well to bear in mind 
the remarks made by the Court ((b\ iith, C. J., ami Maclean, J., in the ease of Koor Jin.v Kazi, 7 
C* L* R. JS5 : (8.0.) I. L. R. 6 Cal. 279 : “ We fiml,” the Court said, “ tliat, on examination in cliief 
being tinishe<l, the Judge questioned almost all the witnesses at c(msid('rablo lengtli upon the very 
points to which ho must have known that the cross-examination would certainly and properly be 
directed. 

The result of this, of course, was to render the cross-examination by the prisoner’s pleader to a 
extent ineffective, by assisting the witnesses to explain away in anticipation the points M’hich might 
have atfoi’ded prope r ground for useful cross-examination. It is not the province of the Court to 
examine the witnesses, uidess the pleaders on cither side have omitted to put some material question 
or questions, and the Court should, as a general rule, leave the witness to the pleaders to be dealt with 
as laid down in s. 188 of the Evidence Act. The Judge’s power to put questions inuler s. 165 is 
certainly not intended to be used in the manner which we have had occasion to notice in the present 
case.” See Chetu, Punj. Rcc., 1880, p. 19. 

It is entirely within the dis(;rotion of a Magistrate conducting a trial in a w'arrant-case to ad- 
mit evidence on behalf of either side at any stage of the trial, but the Magistrate, in exercising the 
discretion (5onferred on him by this set^tion, ought to liave gooil reason for allowing witnesses on the 
part of the prosecution to be interj>ose(l in the midst of tlie case of the accused . — Queen v. Kassu 
Singh, ‘21 W. R. Cr. 61. 


The High Court, as a Court of Revision, cannot say that a Sessions Judge is wrong in point of 
law, because ho does not, in the exercise of his discretion, postpone a case for the evidence of a 
witness . — Queen v. Radhu Jana, 1*2 W. R. Cr. 44. Under s. 544, supra, the Court has power to 
postpone or adjourn proceedings, if from the absence of a witness or any other reasonable cause it 
considered it advisable. See Emp. v. Sagamhar, 12 C. L. R. 1*20. 

A person who has been suspected and charged with an offence, but discharged for want of 
evidence, may be afterwards admitted as a witness for the prosecution . — Queen v. Behary Ball Bose 
7 W. R. Cr. 44. j . 


cj. forwarding an application or summons for the attendance of a witness residing in a Native 
State, cai’e should bo taken to give such a desciiption of him that he may be easily identihed. Thus 
for instance, besides the person’s name and father’s name, the requisition should indicate his af»‘e' 
caste, and village, and it should be mentioned if his village is in the neighbourhood of any w^ll- 
known town. The probable time during which the witness will bo detained should also bo stated, 
and m fixing the date, when the appearance of a witness is required, reasonable time should be 
given, so as to allow of his being found and sent otf. When practicable, the batta allowed by 
Government Orders for the expenses of witnesses should be transmitted at the time of sending the 
requisition.— H, C, Cir. 41. ^ 


541. Unles.s when otherwise provided by any law for the time being in 

force, the Local Government may direct in what place 

any person liable to be imprisoned or committed to 

custody under this Ck)de shall he confined. 

In Bengal, the following jails have been appointed as places in which European British subjects 
may be contined ; — The Pre.sidency Jail, Hazareebagh. Penitentiary, the jails at Bhaugulpore, 


Power to appoint 
plaoe of imprisonment. 
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and Patna, and 


, - . - „ appointed as places 

to which porsdns sentenced to transportation might be sent. — (razette of India^ 1870, p. 50. 

ITic central prison at Lucknow has been appointed as a place to which persons under sentence 
of transpoi*tation may be sent. — ihizaUa of India, 1872, p. 846. 

• Poona, the jail at Yerrowda near Poona, Iho district jail at Karachi, and the 

jailfat Aden have been appointed to be places for the confinement of European British subjects. — 
Bombay Gazette, 1873, p. 99. 

The jail for females at Ahmedabad is a place to which females sentenced to transportation in 
Guzerat m the Bombay Presidency may be sent. And the jail at Tanna is a place to which females 
sentenced <o transportation in others parts of the Bombay Presidency than Guzerat may be sonL — 
Bombay Gazette, 1875, p. 754. 

The district jails at Ahmedabad, Surat, and Satara have been appointed as places for the con- 
finment of European British subjects sentenced to terms of imprisonment not exceeding one month ; 
and the district jail at Karwar, as a place for the confinement of jiersons of tliis class sentenced to 
temisof imprisonment not exceeding three months. — Bombay GazeMe, 1874, p. 2i)7. 

The following places in the Punjab have been appointed as places of imprisonment for Euro- 
pean British subjects:— Lahore Central Jail and the district jails of Peshawar, Kawal Pindi, Multan, 
Umbala, and Delhi. — Punjab GazeMe, 1873, p. 76. 

Under s. 88 of Act X of 1872, the following places were appointed for the confinement of 
European B. itish subjects sentence<l to imprisonment in the Madras Preshloncy • 

The Madras Penitentiary. 

The European prison at Ootacamiind. 


The central jail at Rajamiindry. 
,, Salem. 

,, Coimbatore. 

,, Trichinopoly. 

,, Vellore. 

,, C'^nnanore. 

The district jail at Bcrhamporc. 

Vizagapatam. 
Rajaraundry. 


The district jail at Bellary. 

Madura. 
Chingleput. 
Cuddalore. 
Cochin. 
Calicut. 
Tellichorry. 


1 1 
J 1 


' -M(ul, ^Noi ifications, December 21^^, 1872, and Jany. Wi, 1873 ; W^eir, p. 75. 

Removal to criminal 541 A. If Jliy porsoil liiiblc to bo ini- 

jail of accused or con- ])risoiie(l or committed to custody under this (Jode is in 

7n°oonflnTme'irt Tn ciVii confineiiu'iit in a civil jail, the Court or Mafristrate order- 
Jail, and their return to mg tlio imprisonment or committal may direct that the 
the civil Jail. j^erson be removed to a criminal jail, 

“ (2) When a person is removed to a criminal jail under snb-section (1), he 
shall, on being released therefrom, be sent back to the civil jail, unless either — 

“ (a) three years have elapsed since he was removed to the criminal jail, in 
which case he shall be deemed to have been discharged from the civil jail under 
section 342 of the Code of (4vil Procedure ; or 

the C^ourt which ordered his imprisonment in the civil jail hjis certified 
to the officer in charge of the (!riminal jail that he is entitled to be discharged 
under section 341 of the Code of Civil Procedure.” — Act X of 1886, s. 15. 


542. Notwithstanding anything contained in the Prisoners’ Testimony 

Act, 1869, any Presidency Magistrate desirous of ex- 
amining, as a witness or an accused person, in any case 
ponding before him, any person confined in any jail 
within the local limits of his jurisdiction, may issue an 
order to the officer in charge of the said jail requiring 
him to bring such prisoner in proper custody, at a time to be therein named, to 
the Magistrate for examination. 


Power of Presidency 
Mafiristrate to order 
prisoner in Jail to be 
broufirbt up for examin- 
ation. 


The officer so in charge, on receipt of such order, shall act in accordance 
therewith, and shall provide for the safe custody of the prisoner during his 
absence from the jail for the purpose aforesaid. 
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543. When the services of an interpreter are required by any Criminal 
Interpreter to be Court for the interpretation of any evidence or ^statement, 

bound to Interpret he shall bo bound to state the true interpretation of such 
truthfully. evidence or statement. 

As to the interpretation of evidence to the accused or his pleader, see s. 361, ante, and Indian 
Oaths* Act, X of lo73, s. 5. 

544. Subject to any rules made by the Local Government yith the 
Expenses of com- previous sanction of Governor - General in Council, any 

plalnants and wit- Criminal Court may order payment, on the part of Govern- 
nesses. ment, of the reasonable expenses of any complainant or 

witness attending for the purposes of any inquiry, trial or other proceeding before 
such Court under this (yode. 

The following rules as to the expenses of complainants and witnesses are in force in the various 
Presidencies : — 

Bengal. 

1. The Criminal Courts arc authorized to pay at the rates specified below the expenses of com- 
plainants or witnesses (1) in cases in which the prosecution is instituted or carried on by, or under 
the orders, or with the sanction, of the Government, or any Judge, Magistrate or other public 
oflBcer, or in which it shall appear to the presiding officer to be directly in furtherance of the in- 
terests of the public service ; (‘2) in all cases entered in column 5 of the schedule appended to the 
Criminal Code as not bailable ; and (3) of witnesses in all cases in which they are compelled by the 
Magistrate of his own motion to attend under the provisions of s. 351 of the Code (s. 540 of this 
Code). 

2. No payment shall be made by Government to witnesses summoned at the instance of the 
complainant under s. 3G1 (2^), unless the prosecution appear to the Court or Magistrate to be in fur- 
therance of the interest of public justice ; but under this section the Magistrate maj’ require the 
complainants to pay their expenses. 

Kate of payment : 

(а) For the ordinary labouring class of natives, 2 annas per diem, together with actual railway 
fare by the lowest class : 

(б) For natives of higher ranks in life, thii’d class railway faro and 4 annas per diem for sub- 
sistence : 

(c) For Europeans and natives of superior rank, second class railway fare and a sum not exceed- 
ing 1 rupee per diem for subsistence : 

(d) For witnesses following any profession, such as medicine or law, a special allowance accord- 
ing to circumstances : 

{e) For Government servants, actual travelling expenses only : 

if) In districts where no railway exists in pai’t of Eastern Bengal, and where the only mode 
of travelling is by water, and in cases where persons travel by rapid dak by road, the actual ex- 
penses up to a minimum limit of Ks. 2 for boats per diem and 4 annas a mile for travelling by 
road may be paid, subject to the proviso that the travelling allowance is only to be given where the 
journey could not have been performed on foot, or in case of persons whose age, position, and habits 
of life render it impossible for them to walk. 

Officers will be held responsible that parties of witnesses are brought to Court together, as far 
as possible, so as to save expense. Each person should not be allowed to charge for his own boat ; 
and if a passage is offered him with others, he will have no claim for travelling allowance, 

4. The number of days which should be allowed for the passage to and fro may bo determined 
by the officer ordering payment in each case. For this purpose a table should be prepared and 
kept in each Court, showing the distance of each thannah from the Siiddor Station ana suboidinate 
station, arid the number of intermediate ferries to be crossed ; the existence or absence of roads or 
other ways being also noted in the table. — Calcutta Gazette,, 1873, p. 742. 

Bombay, 

“ The presiding officer of any Criminal Court is authorized to pay the reasonable expenses of 
the complainants and witnesses in any bailable cases which, in the opinion of that officer, has been 
instituted in the interests of public justice.” — Botril>ay Gazette, 1875, p. 101. 

All witnesses and prisoners may be conveyed by rail at the expense of Government, wherever 
there may be a railway available. 

Subsistence-money is to be paid day by day to each witness as it becomes due. — Bom. H, C. Ctr,42. 

Witnesses from Native States, 

In forwarding an application or summons for the attendance of a witness residing in a Native 
State, care should be taken to give such a description of him that he may be easily identified. Thus, 
for instance, besides the person’s name and father’s name, the requisition should indicate his age, 
caste, and village, and it should bo mentioned if his village is in the neighbourhood of any well- 
known town. 

The probable time during which the witness will be detained should also be stated ; and in 
fixing the date, when the appearance of a witness is required, reasonable time should bo given, so as 
to allow of his being found and sent off. 

When practicable, the batta allowed by Government orders for the expenses of witnesses should 
be transmitted at ths time of sending the requisition. 
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By these arrangements it is hoped that a greater degree of punctuality with regard to the at- 
tendance of witnesses from Native States will be secured *, and the Court consider it desimble that 
officers should (when it is possible) avoid summoning such witnesses for the preliminary inquiry 
before the Magistrate in those cases where their evidence, though necessary oefore the dessionQ 
Court, is not indispensable for the purpose of commitment. —J5ow. H. C, Cir. 41. 

The following additional rules for regulating the expenses of complainants and witnesses attend- 
ing criminal trials at the Court of the Presidency Magistrates are in force in Bombay : — 

I. —The Presidency Magistrates’ Courts are authorized to pay at the rates specified below the 
expenses of complainants or witnesses (1) incases in which the prosecution is carried on by, or 
under the orders or with the sanction of, the Government, or any Judge, Magistrate, or any other 
public officer, or in which it shall appear to the Presidency Magistrate to be directly in furtherance 
of the interests of the public service ; (2) in all cases entered in column 5, sched. ii, appended to the 
Presidency Magistrates’ Act, 1877, as not bailable ; and (.3) of witnesses in all cjases in which they 
are compelled by the Magistrate of his own motion to attend under the provisions of s. 134 of the 
Presidency Magistrates’ Act, 1877. 

(a) European and East Indian witnesses from the mofiissil,* when summoned by a Presidency 

» Any pi:, CO o„t»ide tte limits of tl.e town of Magistt'-yo’s Court to give evidouco, are to be 

Bombav, but within the Presidency of Bombay ; or allowed their actual expenses for carnage when the 

anyplace out-side the local limits of the ordiinry same are not in excess of six annas a mile. They 

original civil jurisdiction of the High Court at Bom- are also to be allowed a sum not exceeding Rs. 2-8 

bay, but within the Presidency of Bombay. a day for subsistence, if they demand the same. 


{b) As a general rule, native witnesses of the better class, as patels, pnndorpcshas, merchants, 
vakeels, and persons of corresponding rank, as well as all native witnesses wlio are in no way con- 
cerned in the cases in which their evidence is given, but whose evidence is required for furthering 
the ends of justice (such as attesting witnesses to depositions and inquest reports, provided they 
can read and writer are to be allowed, when they are summoned from the mofussil, six annas a day 
as subsistence - money, and they are also to receive railway and other ti-avelling expenses that have 
been actually incurred by th in, provided the same bo reasonable. 

(r) Native witnesses of the class of cultivators and menials, who would not. under ordinary 
circumstances, voluntarily incur any expense on account of special lodging when away from home, 
are to be allowed, when they are summoned from the mofussil, subsistence-money at the rate of four 
annas a day, and are also to receive railway and other travelling expenses actually incurred by them, 
provided the same be reasonable. 

II.— Peculiar cases [that is, cases of witnesses summoned from the mofussil not coming under 
the operation of els. («), (b), and (c), of Rule 1] are to be <lealt with according to their ra rits, and 
at the discretion of the Court from which subsistence-money or travelling allowance is demanded. 
Bombay Gazette^ 1878, p. 608. 


Madras, 

I. — The Criminal Courts are authorized to pay at the rates specified in Rule III the expenses 
of complainants and witnesses in cases in which the prosecution is instituted or carried on by, or 
under the orders or with the sanction of, the Government, or of any Judge, Magistrate, other 
public officer, or when it shall appear to the Judge or Magistrate presiding over such Court to be 
directly in furtherance of the interest of public justice ; also in cases entered in column 5 of sched. 
iv appended to the Code of Criminal Procedure as not bailable ; and in all cases in which the wit- 
nesses are compelled to attend by. a Magistrate iin er the provisions of Chap. XXVI of the Code. 

II. — For the purposf-s of these rules, Europeans, East Indians, and natives shall be divided into 
three classes, and the Judge or Magistrate before whom they are reonired to appear either as com- 
plainants or V 4 itnesses shall be careful to fix the class with due regard to tho station in life occupied 
by each complainant or witness. 

III. — Travelling allowance and batta shall be paid at the rates specified below : — 



Europeans and Bast Indians. 

Natives. 


1st class. 

1 

2nd class. 

3rd class. 

i 

1st class. 

2nd class. 

3rd class. 

Ti’avelling allowance — 



1 




By rail 

1st class 
fare. 

2nd class 
fare. 

3rd class 
fare. 

1st class 
fare. 

2nd class 
fare. 

3rd class 
faro. 

By road ... 

8 as, per 
mile. 

4 as. per 
mile. 

6 as. per 
mile. 

6 as. per 
mile. 

2 as per 
mile. 

2 as. per 
mile. 

By sea or canal 

Actual expense of passage. 

Actual expense of passage. 

Batta not to exceed 

i 

3 rupees 
per diem. 

1 rupee 
per diem. 

i 

8 annas 
per diem. 

1 rupee 
per diem. 

1 8 annas 
per diem. 

4 annas 
per diem. 
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IV. — The distance for which mileage, and number of days for which batta, should be allowed 
for the journey to and from the station at which the Com t is held and for attendance at Court, shall 
bo determined by the Judge or Magistiate ordering the payment in each case. 

V. — All bills for travelling allowance and batta to complainants and witnesses attending before 
the Courts of Magistrates of the second or third class shall be scrutinized by the Magisti’ate of the 
Division in which such Courts are situate before the charges, included in them, are finally passed. 

VI. — Whenever a Magistrate dismisses a case as frivolous or vexatious under s. 209 of the Code 
of Criminal Procedure (s. 560 of this Act), no travelling allowance shall be granted to the complain- 
ant in such GxsQ,— Madras Gazetts^ 1873, p. 1096. 

North- Western Provinces* 

The Criminal Courts arc authorized to pay at the rates specified below the expenses of com- 
plainants and witnesses 'y— first, in all cases, whether non - bailable or bailable, in which the prose- 
cution is instituted or carried on by, or under the orders or with the sanction of, the Government, 
or of any Judge, Magistrate, or other public officer ; secoiulhj, in all cases entered in column 5 of 
the schedule appended to the Criminal Procedure Code as not bailable, when it shall appear to the 
presiding officer to be directly in furtherance of the interests of public justice ; thirdly, in bailable 
cases, in which the presiding officer of the Court, if a Magistrate of the first class or in which the 
Magistrate of the District, on the recommendation of any Magistrate of the second or third clas.s, 
considers that in the interests of public justice such payment is required ; fourthly, in all cases in 
which the witnesses are compelled to attend by the Magistrate, under the provisions of s. 351 of the 
Code (Act X of 1872). 

The rates referred to in the foregoing rule are as follows : — 

(a) For the class of natives who ordinarily attend the Courts, two annas per diem, plus third 
class railway fare, if the journey bo made by rail. 

(h) For natives of high rank in life, and for Europeans and Eurasians not coming under the 
next rule, the actual cost of conveyance (not exceeding six annas a mile) or second c’ass railway fare, 
plus one rupee a day for subsistence. 

(c) For Europeans and Eurasians following any profession, such as law or medicine, indigo- 
planters and the like, actual expenses for conveyance (not exceeding eight annas a mile), or first class 
railway fare, plus an allowance not exceeding Its. 5 per diem, the amount of the allowance to be 
fixed by order of the Court before which they appear. 

{d) For Government servants, actual travelling expenses only. 

The number of days which should be allowed for the passage to and fro will be determined by 
the officer ordering the payment in each case. For this purpose a table should be prepare(i and 
kept in each Court, showing the distance of each thannah from the Sudder Station and subordinate 
stations, the number of intermediate ferries to be crossed, and the existence or absence of roads or 
waterways.— A”. -IF. P* Gazette, 1875, p. 1076. 

Panjah, 

I. — The Criminal Courts are authorized to pay at the rates specified below the expenses of 
complainants and witnesses (I) in cases in which tne prosecution is instituted or carried on by, or 
under the orders or with the sanction of, the Government, or any Judge, Magistrate, or any other 
public officer, or in which it shall appear to the presiding officer to be directly in furtherance of the 
interests of the public service ; (2) in all cases entered in column 5 of the schedule appended to the 
Criminal Procedure Code as not bailable ; (3) in all cases which are cognizable by the Police ; and (4) 
of witnesses in all cases in which tliey are compelled by the Magistrate of his own motion to attend 
under Chap. XXVI of the Code of Criminal Procedure. (See s. 540, supra,) 

II. — No payment shall be made by Government to witnesses summoned at the instance of the 
complainant, unless the prosecution appear to the Court or Magistrate to be in furtherance of the 
interests of public justice ; but under this section the Magistrate may require the complainants to 
pay their expenses. 

(a) — Rates of subsistence allowance, that is, allowance for each day's necessary absence from 
residence at the Court — Natives, 

(a) For the ordinary labouring class, two annas per diem. 

(b) For witness of a somewhat higher gra<le, four annas per diem. 

(c) For witness not included in clascs (a) and {b), a sum not exceeding Re. 1 per diem. 

Eurojwans, 

{d) For ordinary European workmen, a sum not exceeding Re. 1 per diem. 

{e) For European tradesmen and other Europeans of simdar rank, a sum not exceeding Rs. 3 
per diem. 

if) For witnesses of cither nationality not, coming within the scope of the abovementioned 
classes, a fecial allowance according to circumstances. 

III. — The Court in which a complainant or witness appears shall determine the class under 
which the complainant or witness shall be ranked. 

(b)— Travelling Rates, 

When the journey is made by mil, for classes (a) and [h), third class fare. 

For class {c), second class fare. 

For class (d), second or third class fare, at the discretion of the Court. 

For class (<?), second class fare. 

For class (/), the fare actually paid. 

IV. — When the iourney is made otherwise than by rail, the necessary and actual expenses of 
carriage may be paid at the discretion of the Court ; provided the expense incurred does not exceed 
eight annas a mile, and provided that the journey could not have been made on foot, or in the case 
of persons whose age, position, or habits of life render it impossible for them to walk. The natives 
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in class (<?) and Europeans in Class (/) a further sum may be allowed to cover the cost of carriage-hire 
to and from Court on the days of attendance at Court. (For rules as to fees of medical witness, see 
notes to s. 509, supra.) 

Expenses of Witnesses in Trials before the Chief Court. 

All disbursements on account, of expenses of complainants and witnesses attending criminal 
trials before the Chief Court will be made by the committing Magistrate and will be adjusted by him. 

The committing Magistrate will determine the cla.ss to which each person belongs. 

II. — Unless there should be any special reason in any particular case, complainants and witnesses 
travelling at the public expense cannot be allowed to travel by road and charge accordingly, when 
the journey can be accomplished more cheaply and expeditiously by rail. 

III. — The committing Magistrate, when despatching complainants and witnesses to tho Chief 
Court, will instruct them to report themselves to the Kegistrar of the Court on their arrival at 
Lahore, and w ill at the same time report to that officer — 

(a) The name of each complainant and witness. 

\}i) The class to which he belongs. 

(c) The date of his departure to attend at the Chief Court. 

{(t) Whether any advances have been made to him to enable him to reach Lahore ; and if so the 
amount of such advances. 

IV. — When the trial is concluded, the Registrar of the Chief Court will intimate to the com- 
mitting Magistrate the date of the arrival of the complainants and witnesses at Lahore, and the 
date on which it was possible for them to quit the station. The boarding allowance at Lahore will 
cease as soon after the trial as the means of quitting tlie station become available. 

V. — The committing Magistrate may make reasonable advances to complainants and witnesses 
to enable them to reach Lahore ; and, when necessary, the Registrar of the Chief Court will make 
advances to tlicm at Lahore to enable them to return to their homes. Care should be taken in mak- 
ing tlie.se advances that a larger sum is not paid to any complainant or witness than he is entitled 
to receive under these rules. 

VI. - Advances made by the Registrar under the preceding rule will be recovered at once from 
the committing Magistrate, who will include tho same in his bill. 

VII. — When all the expenses to which complainants and witnesses arc entitled under the rules 
have been paid, the committing Magi.strate will submit a bill for the same, supported by necessary 
vouchers, to the Kegistrar of tho Chief Court for counter signature. Tho Chief Court’s counter- 
signature wdll be sufficient authority to support such charges in the public accounts. 

VIII. — In trials before tho Chief Court in the exercise of its original criminal jurisdiction, 
the expcn-scs of only tho.se witnesses for the defence whom the presiding Judge may consider mate- 
rial will be paid out of tho public funds ; and prisoners on being committed for trial should bo 
warned to this effect. Should any witness be sent up to the Chief Court for the defence whom tho 
presiding Judge may consider not material, the Kegistrar will certify the same to the committing 
Magistrate, wffio will thereupon decline to pay his expenses out of the public funds. — Smyth, p. 123 

Burma. 

In Burma, the undermentioned rule has been substituted for Rule VI of the sanctioned Rules 
for the payment of expenses of complainants and witnesses : — 

VI. — In ca.ses committed to the Recorder of Rangoon, ora Court of Sessions, the committing 
Magistrate will note in the list of witnesses the class to which each belongs, and will, on application^ 
advance to any witness, on account of expenses, a sum not exceeding that to which the witness would 
be entitled under these rules up to the datt^ fixed for the trial. Intimation of such advance shall at 
onc(; be given by the committing Magistrate to the Court to which the commitment has been made, 
and the said Court .shall, at the conclusion of the trial, deduct the amount so advanced from tho 
sum found to be payable to the witness under Rule V. — Burma OazeMe, 1875, Part II, p. 189. 

545 . Whenever under any law in force for the time being a Criminal 

Court impose.s a fine, or (confirm, s in appeal, revi.sion or 
other wi.so a sentence of fine, or a sentence of which 
fine forms a part, the Court may, when pa.ssing judgment, 
order the whole or any part of the fine recovered to be 

applied — 

(a) in defraying ('xpenses pro[)erly incurred in th(^ prosecution ; 

(h) in comj)ensati()n for the injury caused by the offence committed, where 
substantial compensation is, in the opinion of the Court, recoverable by civil suit. 

If the flue is imposed in a case which is subject to appeal, no such payment 
shall be made before the period allowed for presenting tho appeal has elapsed, or, 
if an appeal be presented, before the decision of the appeal. 

The award of compensation should be a part of tho sentence and order made upon a conviction 
for an offence of the nature specified therein, and should be founded upon a statement of loss, 
damage, or expenses, as the case may be, ascertained at the trial {Queen v. Oour Churn Dass, 11 W. 
R. Cr, ; and the Court sliouht record under what section, or on what grounds, R orders a portion 


Power of Court to pay 
expenses or compensa- 
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A Magistrate canAot direct that a portion of a fine inflicted nndor s. 434 of the Indian Penal 
Code be paid to an Amin for tho purpose of paying the expense of his being deputed to restore 
landmarks destroyed by the opposite paity. The fine, or a portion of it, can only bo paid to the 
person who has suffered by the offence, or as oompensatio \ for expenses incurred in prosecuting 
the c!i»e,-—Qu6en v. Moorut Loll, 6 W. R. Cr. 93: Hyat v. Mamun, Puni. Rec., 1890, p. 12. So com- 
pensation cannot be given to the heirs of a person who has been killed. — In re Roop Lall Singh, 
10 W. R. Cr. 39 : Lutchmaka, 1. L. R. 12 Mad. 3^ 

An order awarding compensation to tho innocent purchaser of property found to have been 
stolen is not authorized by this section.— Mat/. H, G, Pro., Hrd December 1872 ; Weir, p. 6 : Queen v. 
Reddon, I. L. R. 6 Mad. ^0. 

A Magistrate cannot, under this section, order payment of compensation to the compla’nant in 
addition to the fine. — Mohesh Mundul v. Rholanath Mundtd, 3 O. L. R. 404. 

No fee is chargeable in advance on any process of a Criminal Court in a case in which the pro- 
secution is on tho part of Government ; but it is competent to any Magistrate in such case, if the 
accused is convicted, to order that such fees shall bo paid by the accused or any of them in like man- 
ner as if such fees had been paid by the prosecutor in the first instance. — 22 W. R. Rules, 12. 

Section 530, post, which has been substituted by Act IV of 1891 for s. 250 of this Code, enables a 
Magistrate in case of frivolous or vexatious complaints to give compensation. 

If the compensation has been paid, it was said, there is no provision for compelling its refund 
on reversal of the order. — Ghogatta, Punj. Rec., 1889, p. 6. But see s. 547 and Howanna Ram, 
Punj. Rec., 1885, p. 25. 

546. At the time of awarding compensation, in any subsequent civil suit 
Payments to be taken relating to the same matter, the Court shall take into 
Into account in subse- account any sum paid or recovered as compensation 
quent suit. under section 545. 

The expression ‘ taken into account,’ which occurred also in s. 308 of Act X of 1872, was held to 
mean that the compensation award e<l by the Magistrate was to bo taken into account by the Court 
in a subsequent civil suit, not that it was to be afterwards deducted from the damages awarded.— 
Love V. Ainsworth, 22 W. R. (Civil) 336. 


Moneys ordered to 547. Any money (other than a fine) payable by 

be paid recoverable as virtue of any order made under this Code shall be 

recoverable as if it were a fine. 

As to recovery of fines, see ss. .386—380, supra. 

An order for maintenance under s. 488, is by that section made enforceable in the same manner 
as fines are recoverable. 

Apparently on an order for compensation being reversed an order might be made by an Appel- 
late Court under this section directing the refund of compensation where it has been paid. 


548. If any person affected by a judgment or order passed by a Crimi- 

_ , „ nal Court desires to have a copy of tlie Ju(l»:e’s charo:e 

Oopies of proceedlnfiTS. , .i • r i i ‘a* ii 

to tlie jury or oi any order or deposition or other part ot 

the record, he shall, on applying for such copy, be furnished therewith : Provided 
that he pay for the same, unless the Court, for some special reason, thinks fit to 
furnish it free of cost. 


All prosecutors whose charges are dismissed are affected by the order of discharge, and are, 
therefore, entitled to obtain copies of the order made by, and of the depositions taken before, the 
Magistrate. — Bank of Bengal v. Dinonaih Roy, I. L. R. 8 Cal. 166 : (S. C.) 10 C. L. R. 190. 

Gopies of Gharges, Depositions, Final Orders, <t*c., exempted from Stamp - duty in the case of 
Appellant Prisoners, — In the exercise of the powers conferred on him by s. 35 of the Court-Foes 
Act, 1870 (No. VII), the Governor - General in Council is pleased to exempt from stamp duty copies 
of final sentences or orders passed by Criminal Courts which parties, desirous of appealing from 
such sentences or orders, are required by s. 416 (523) of the Code of Criminal Procedure to file with 
their petition of appeal, provided that the party who is desirous of appealing is in confinement 
under the operation of the sentence or order at the time that he applies for a copy of the same. 

This exemption will also extend, under the same circumstances, to copies of the judgment or 
reasons for passing or making such sentence or order as above. — Notification, Government of India, 
No, 2320 of oth April 1872 ; Wilkins, p. 117. See note to s. 371, supra. 

Again, in exercise of the power conferred by s. 35 of the Court - Fees Act (VII of 1870), the 
Governor-General in Council was pleased to remit the fees leviable on copies of depositions furnish- 
ed to accused i^rsons under s. 201 (548) of Act X of 1872, and on a copy of the judgment or order 
p^sed by a Criminal Court, and of a Judge's charge to the jury furnished under s. 270 (548) of Act 
X of 1872, io any person affected by such judgment or order, provided that such person is in jail, or 
the Couiii, for some special reason, see fit to grant such copy free of expense.— of India, 1873, 
p. 520, 
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Charges for Authenticated and Unauthenticated Copies,— (a) In all Criminal Courts, a nnifomi 
charge shall be made for the pre palpation of copies, \«»^hether oertihed or uiioortifled, at the rate of 
four annas per folio. This term, it is to be carefully e^cplained to all subordinate othcers, merely 
denominates a certain quantity of manuscript ; the folio to consist of 150 words English, or of 300 
words vernacular, foui- figures counting as one word. 

(6) It is intended that this charge should eventually be levied by means of an impressed stamp 
of four annas on each sheet of paper corresponding with the folio to be provided by the applicant 
for a copy. The preparation locally of special stamps for the purpose has been authorizea by the 
Government. Some delay is, however, likely to occur in obtainiiig paper of the proper size and de- 
scription. Till such stamps are available, sheets bearing each an impressed (non-judicial) stamp of 
two annas will be used for the preparation of the copies. Each of those sheets is intended to contain 
half a folio— 'that is, 75 wonls English, or 150 words vernacular. As there are 15 lines in each sheet, 
no line should contain more than 5 words English, or 10 words vernacular. 

(c) All copies, whether authenticated or unauthenticatod must, in future, before issue, be 
examined by a salaried officer.* The copies themselves will in all cases be made by section-writers 
who will be remunerated at the i*ate of two annas per folio. 

(d) Half the charge of four annas per folio, levied by means of the impressed stamp, represents 
the payment to Government on account of the salary of examiners, cost of paper, Ac. ; the other 
half will represent the earnings of the section -writers, whose accounts will be made up monthly, and 
the amount due to each paid out of contingencies. These payments must bo checked at the time with 
the upper part of each stamp, which, when the copy is ready, must bo torn off each sheet, along the 
perforated line, and then endorsed with the copyist’s name, and kept till the end of the month. Care 
must be taken to see that nothing in excess of naif the amount, realized in stamps is paid away. 

{e) To prevent the risk of stamped slips being used more than once, the otlicer ijassing the copyist’s 
acoount will, after chec'dng it as directed, tear tho slips to pieces and cause them to be burnt in his 
presence. A certificate that this has been done must be attached to the contingent bill on which the 
copyist’s fees are drawn. 

(/) To protect the interests of the Government, care mu.st be taken to see that all copies issued 
from the Courts are prepared on the prescril:>ed stamp paper ; they must Ikj written on one side of 
the sheet only, and must not contain more than the authorized number of words. On the other 
hand, care must be taken to see that applicants are not imposed upon by the copyists spreading their 
writing over a large nniiiber of sheets than is necessary. By insisting on tho number of line.s in each 
sheet being uniform control may easily be exorcised in this matter, the number of words in a few of 
the lines in each folio being checked. The business of a copyist is (like most other occupations) one 
calling for skill and greatly dependent for its successful practice on cxi^eiienoo : copyists, therefore, 
must possess or acquire skill in their business, or they ought not be retained. 

{{/) When an applicant requires bis copies to be furnished on the day of application, an extra 
fee of one rupeef shall be charged on all copies so furnished, to be levied from him by a Court-fee 
stamp, which should bo affixed to the application for the coj)y and bo entered in the register for Court- 
fee stamps. Care, however, is to be biken that other applicants for copies do not materially suffer 
by the arrangement. If the granting of other copies be much delayed by this rule, an extra hand 
ought to be told off to furnish their copies. 

(h) Under ordinary oircunistances, the time for furnishing the copies required shall not b© 
later than 1 r.M. of the fifth open day after the presentation of the application. 

(i) In the case of authenticated copies, the Court-fee chargeable under tho Coui’t-Fees Act should 
beleviedby affixing the necessary stamp to the first folio of tho copy. 

(J) In the case of maps and plans, no general rule can be laid down. In each case a charge 
will have to be fixed with reference to the difficulty or intricacy of the work to be done. Half wiU 
be paid to tho copyist, and half credited to Government on account of examination fees and cost of 
materials. — Cal. H, C. C. O., No, 35 of let October ; Wilkins^ pp, 135-139. 

Copies of Convictions and Sentences of Persons in the Military Department. — Judicial Commis- 
sioners, Sessions Judges, and Magistrates will forward to tho Military Department of the Govern- 
ment of India a co^iy of the conviction and sentence in all cases in which persons serving under the 
Government of India in that Department are convicted in a Criminal Court — Cal, H, C, C, O., No, 6 
of nth July 1871 ; Wilkins, p. 139. 

Copies of Letters and Resolutions of the High Court, — Applications made to the local authori- 
ties for copies of any letters from, or resolutions passed by, the High Court, must bo referred to the 
Court for orders. Copies of such documents may not be granted by the local authorities. This rule 
is not to be considered to apply to the sentences of the High Court in criminal trials. — Cal, H. C, 
C, O., No. 160 of loth April 1844 ; Wilkins, pp. 139-140. 

Copy of Judgment of Sessions Judge how and for what pturpose obtainable by District Magis^ 
irate. — Whenever an application is made by the Magistrate of the District to the Sessions Judge for 
a copy of any of the proceedings before tlie Court of Session, the Judge shall permit a copy to be 
ma<ie by any person whom the Magistrate may depute for that purpose. Such copies will be granted 
only for the information and guidance of Magistrates and committing officers, who are not at liberty 
to cavil at the judgment of the Sessions Court, or enter into any discussion with the Judge upon its 
merits.— Ctt^. JH, C, C, O., No, 1 of Sth January 1864 ; Wilkins, p. 140. 

Tho following rules are in force in Bombay 

I. — Every complainant shall, upon showing good cause, be entitled to receive certified copies 
of depositions and all documents recorded in evidence in the case. Such copies shall be made at the 
expense of the person applying for them. 


* The duty of examining copies should, as a rule, be entrusted to the Head Clerk or Sheriata- 
dar ; but where this is not possible, the Judge of the Court should make any other suitable arrange- 
ment, except that the copyists must not bo allowed to examine for each other.— H, C, C, 0, 

No. 8 of mh June 1875 ; Wilkins, p. 136. 

t This is a fee for credit to Government, and no part of it is payable to the copyists. 
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II. — Where a Ma;*istrate is unable to procure a clerk to make a copy which any person is entitled 
to receive, he should cause it to be made by the establishment of the Magistrate of the District. — 
Boml)ay Gazette^ 1879, p. 471. 

Rules regarding copying fees in Criminal Courts : — 

I. — No fee should, under any circumstances, be taken for any copy which the person receiving 
it is entitled by law to receive gratis, 

II. — All copies should be not merely correct, but should also be made in a clear clerk’s hand. 
The practice of allowing schoolboys and domestics to make copies, which are scarcely legible, should 
be everywhere discontinued. 

III. — The Sessions Judge or the District Magistrate should prescribe the fees to be charged for 
copying every kind of document in the Sessions Court or the Magisterial Court, and may, if necessary, 
prescribe different rates of fees for different Courts : Provided that the fees charged for copying 
shall not exceed the following rates : — 

In the case of English copies, two annas per 100 words. 

In the case of vernacular copies, half anna per 100 words. 

In the case of certitied coi)ies, an additional half anna per 100 words, for examining and com- 
paring. 

IV. — The fees for making each copy may be paid to the particular clerk by whom each document 
is prepared ; or all the fees paid in each Court for copies collected during the month, may be 
distributed at the end of the month, at the discretion of the presiding Judge or Magistiate, amongst 
the persons emi)loyed by him as copyists. 

V. — Copies may be made by any competent person, whether he be a member of the Court estab- 
lishment or not : Provided that no permanent member of the Court establishment shall make 
copies for which fees are charged during the time known as ‘ office hours,’ nor when his services are 
otherwise required by his superior officer. — Bombay Gazatte^ 1881, p. .S89. 

A copy of the reasons recorded by any Criminal Court, under s. 429, for passing a sentence 
or final order in a case, shall bo furnished without delay on the application of any party to the case 
in which such sentence or order is passed. 

Such copy should be made at the expense of the party applying for it, and on his furnishing 
such stamp paper as may be requin'd by law, but where a Alagistrate F. P. is unable to procure a 
writer to make a copy at the expense of a party, he should cause a copy to be made by the estab- 
lishment of the Magistrate of the District at the Sudder Station. — Bombay H. C. Cir.y 257. 

In order to aid Appellate Courts in determining whether appeals are bai’red by limitation, 
every Criminal Court subordinate to the High Court shall cause to be endorsed the following 
particulars on every copy of a judgment, order, or charge to a jury, furnished under the provisions 
of s. 276 or 464 (s. 548 or 371) of the Co(le of Criminal Procedure ; — 

The date on which the copy was applied for. 

The date on which it was ready for delivery. 

The date on which it was delivered. 

To prevent unauthorized alterations being made, the dates should be written in letters in a dis- 
tinct handwriting, and each endorsement should be signed by some responsible officer of the Court 
on the date to which it refers. — Bombay Gazette. 1879, pp. 471, 475. See Cal. C. O., No. 1, 18//t June 
1883 ; Wilkins, p. 138. 


The following rule is in force in Burma : — 

On all copies of judgments and orders granted to applicants, note shall be made by the Clerk of 
the Court or other responsible officer — 

(1) of the date on which application for copy was made, and 

(2) of the date on which copy was ready for delivery to the applicant. 

— Burma Gazette, 1875, Part III, p. 23. 

Under the rules in force in Madras, copies of any portion of the record of a criminal trial 
must be furnished to the parties coiKjerned on payment of the proper stamp and the authorized 
fee for copying. Where the Judge’s notes form the only record of the evidence, copies of those 
notes should be given. A prisoner sentenced to death is entitled to obtain a copy of the Judge’s 
letter of reference. — Mad. H. G. Pro., 2\8t March 18(^), ioth January 1863, and \lth December 1J^5; 
Weir, p. 9. 


549 . The Governor-General in Oonneil may make rnl(\s, consistent with 

Delivery to Military Code and the Army Act [1881], or any similar 

authorities of persons law for the time being; in force, as to the cases in which 
in persons subject to military law shall be tried by a Court 

ou ar a . which this Code applies or by Court-Martial ; and 

when any person is brought before a Magistrate and charged with an offence for 
which he is liable, under the Army Act [1881], section 41, to be tried by a 
Court-Martial, such Magistrate shall have regard to such rules, and shall in 
proper cases deliver him, together with a statement of the offence of which he is 
accused, to the Commanding Officer of the regiment, corps or detachment to 
which he belongs, or to the Commanding Officer of the nearest military station, 
for the purpose of being tried by Court-Martial. 
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Every Magistrate shall, on receiving a written application for that purpose by 
Apprehension of such the Commanding Officer of any body of troops stationed 
persons. employed at any such place, use his utmost endea- 

vours to apprehend and secure any person accused of such offence. 

See Beng. Reg. XX of 1825, a Regulation for declaring the jurisdiction of the Military Couvts- 
Martial and Courts of Requests. The dates in brackets have been struck out by Act XII of 1891, 
Sched. I. See s. 5, anie, 

550. Police-officers superior in rank to an officer in charge of a Police- 
Powers of superior station may exercise the same powers, throughout the 

officers of Police. local area to which they are apj)ointed, as may be ex- 

orcised by such officer within the limits of his station. 

As to the powers and duties of an officer in charge of a Police-station, see note to s. 4 (o). See 
also Emp, v. Tucker^ I. L. R. 7 Bom. 42, and section 127, supra, 

551. Upon complaint made to a Presidency Magistrate or District 
Power to compel res- Magistrate on oath of the^ abduction or unlawful deten- 

toration of abducted tion of a woman, or of a female child under the age of 
females. fourteen years, for any unlawful purpose, he may make 

an order for the immediate restoration of such woman to her liberty, or of such 
female child to her husi)and, parent, guardian or otlu^r person having the lawful 
charge of such child, and may compel comj)lianco with such oriler, using such 
force as may be necessary. 

The terms of this section are general. It may, however, bo questioned whether it could be 
acted upon where the woman or child has been abducted and taken out of the jurisdiction, and 
detained out of the jurisdiction of the Court. 

As to what is an unlawful detention, see Abraham v. Mahtaho^ I. L. R. 16 Cal. 487. 

See s. 491 supra, and In re Saithri, I. L. R. 10 Bom. 307. 

552. Whenever any person causes a Police-officer to arrest iinother 

- *4 person in a Presidency-town, if it a])])ear3 to the 

Compensation to per- V • j i i i in 

son ^roundlsssly £flvon iVlci^istrcii>0 uy Wiioili Ctiso is liCJird ijIIcIl tlioro wus no 

in charge in Presi- sufficient ground for causing such arrest, the Magistrate 

dency-town. may award such compensation, not exceeding hity ru})ees, 

to be ])aid by the person so causing the arrest to the ])erson so arrested for his 

loss of time and expenses in the matter, as the Magistrate thinks fit. 

In such cases, if more persons than one are arrested [or complained against 
— repealed by Act IV of 1891, s. 3,] the Magistrate may, in like manner, award 
to each of them such com2)ensation, not exceeding fifty rupees, as such Magis- 
trate thinks fit. 

All compensation awarded under this section may he recovered as if it wore 
a fine, and, if it cannot he so recovered, the })erson [)y whom it is ])ayable shall 
he sentenced to sim])le imprisonment for such term not exceeding thirty days as 
the Magistrate directs, unless such sum is sooner paid. 

As to the recovery of fines, see ss. 386—388, supra. 

553. With 


Power of Chartered 
High Courts to make 
rules for inspection of 
records of subordinate 
Courts. 


Power of other High 
Courts to make rules 
for other purposes. 


ith the previous sanction of the Governor-General in Council, 
the High Court at Fort William, and, with the previous 
'** sanction of the Local Government, any other High Court 

established by Royal Charter, may, from time to time, 
make rules for the inspection of the records of subor- 
dinate Courts. 

Every High Court not established by Royal Charter 
may, from time to time, and with the previous sanction of 
the Local Government, 
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(a) make rules for keeping all books, entries, and accounts to be kept in all 
Criminal Courts subordinate to it, and for the preparation and transmission of 
any returns or statements to be prepared and submitted by such Courts ; 

(b) frame forms for every proceeding in the said Courts for which it thinks 
that a form should be provided ; 

(c) make rules for regulating its own practice and proceedings and the 
practice and proceedings of all Criminal Courts subordinate to it ; and 

(fl) make rules for regulating the execution of warrants issued under this 
Code for the levy of fines : 

Provided that the rules and forms made and framed under this section shall 
not be inconsistent with this Code or any other law in force for the time being. 

All rules made under this section shall be published in the local official 
Gazette. 


Upper Burma .—-In Upper Burma, excepting the Shan States, rules under section 553, clause 
(c), may regulate the following among other matters, namely : — 

(a) the fees to be paid for processes ; and 

(5) the fees to be paid for copies and inspection of records. — Reg. V of 1892, Schod. (XVI.) 

Sonthal Pergunnahs .—See Reg. V of 1893, s. 4 (VI). 

For rules as to the expenses of complainants and witnesses coming from the Mofussil to attend 
criminal trials before the High Court, Calcutta, on its Original Side, see Belchambers^ a Rules avid 
Orders^ p. 348. 

passed under s. 202 of Act X of 1872 by the Bombay High Court 

The High Court directs that when death or grievous hurt has been caused by a blow from a stick 
or other similar weapon, the weight and dimensions of the weapon should be stated in the Sessions 
proceedings with such parti(mlarity as may enable the High Couid (which has no opportunity of 
seeing it) to form an opinion as to the character of the weapon and the intention with which it was 
probably used. The mere entry of * a stick ’ or ‘ a stone ’ in the list of property produced before the 
Sessions Court does not enable the High Court to judge whether the stick or the stone was a deadly 
weapon or a comparatively harmless wenpon.—Bombap Gazette^ 1881, p. 370. 


554 . Subject to the power conferred by section 553, and by tlio twenty- 
Fonns. fourth and twenty-fifth of Victoria, chapter 104, section 

15, the forms set forth in the fifth schedule with such 
variation as the circumstances of each case require, shall be used for the respec- 
tive purpo.ses therein mentioned. 


Burma : Subject to the provisions in this section the Recorder of Rangoon may make rules 
as to forms and other matters under Act XI of 1889, s. 91. 

For the form of warrant issued in Burma to a jailor, in rases where tho payment or levy of a 
fine or portion of a fine has the effect of reducing the imprisonment to which an offender has been 
sentenced, see Burma Gazette, 1878, p. 211. 

In a recent case, Habiboolah v. Enip., I. L. R. 10 Cal. 937, the prisoner was convicted on an 
alternative cluirge in the form provided by Schedule V, XXVIII, II (4), post, of having given false 
eviden(^, such evidence consisting of contradictory statements contained in one deposition while ho 
was under cross-exiunination and re-oxaraination as a witness in a judicial proceeding. There was 

which of the contmdictory statements was false, the conviction being in accordance 
With the charge. It held by Wilsox and Tottenham, JJ. (Norris, J., dissenting), that the 
comnction was good. The form referred to, it is to bo observed, contemplates that the contradictory 
stotoments in lyspecfc of which the perjury is assigned have been made on different occasions ; but 
''2^, referred to, considered this section sufficiently provided for the modification 

T as to meet the case before it. See Emp, v, Ghulet, I. L. R. 7 All. 15, overruling Niaz 

Attf X* Xj« Xv» o .ivll, X7« 


555 . No Judge or Magistrate shall, except with tho permission of the 

Court to which an ajipeal lies from his Court, try or 

_ commit for trial any case to or in which he is a party, 

sonally interested. cr personally interested, and no Judge or Magistrate 

shall hear an appeal from any judgment or order passed 

or made by himself. 

Explanation , — A Judge or Magistrate shall not be deemed to be a party 
or personally interested, within the meaning of this section, to or in any case, 
merely because he is a Municipal (Commissioner. 

As to transferring cases, see s. 526, ante. 
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Every member of a Committee constituted under the Central Provinces MunicipjEdities Aot> 
XVIII of 1889 (s. 3), shall be deemed to bo a Municipal Commissioner. As to the Punjab, see Act 
XIII of 1884, s. 157 ; British Burma, Act XVII of 1884, s. 146. 

Under the Cantonments Act, XIII of 1889, a Judge or Magistrate shall not be deemed within the 
meaning of s. 555 of the Code to be a party to, or personally interested in, any prosecution against 
that Act because he is a member of the Cantonment Committee, or, where there is no such Com- 
mittee, is the Commanding Officer of the Cantonment, because he has ordered or approved .the 
prosecution. 

Irregularities at Trial. — A Magistrate is not disqualified from dealing with a case judicially, 
merely because in his character of Magistrate it may have been his duty to initiate the proceedings, 
yet a Magistrate ought not to act judicially in a case where there is no necessity for his doing so, or 
where he himself discovered the ott’ence and initiated the prosecution, and was one of the principal 
witnesses for the prosecution {Meg. v. Bholauath Seriy I. L. R. 2 Cal. 23 : see also Meg. v. BiralaX 
iJasSy 8B. L. R. (F.B.) 422) ; and a recent case in England, — Meg. v. Meyer y L. K. 1 Q. B, D. 173, 

In Wood V. Corporation of CalcuttUy I. L. R. 7 Cal. ^^2 : (S. C.) 9 C. L. R. 193, a conviction 
was held illegal, on the ground that the Magistrate, in a prosecution by the Corporation of the 
Town of Calcutta, had, by his connection as a servant of the Corporation, such an interest, pecu- 
niary or personal, as was likely to give him a bias in the matter of the prosecution. So in a 
recent case before the Calcutta High Court, it was held, that a conviction of an otfence against any 
Municipal law or regulation had before a Bench of Magistrates which includes a salaried officer of 
the Municipality is bad. — In re Nohin Krishna Mookerjee. I. L. R. 10 Cal. 194. In the case of 
Dimes v. Grand Junction Canal, 3 H. L. Cas, 793, Lord Campbell said : — “ It is of the last im- 
portance that the maxim, that no man is to be judge in his own cause, should be hold sacred. And 
that is not to be confined to a cause in which he is a party, but is to be applied to a cause iu which 
he has an interest.” In that case a bill in equity was filed by an incorporated company, and a 
decree was made by the Lord Chancellor, but the decree was afterw'ards set aside, on the ground 
that the Lord Chancellor was himself a shareholder in the company. See Meg. v. Bholanath 
Se7i, I. L. R. 2 Cal. 23: Meg. v. Mukta Sing, 4 B. L. R. Ap. (h*. 15 : Meg. v. Hiralal Dass, S B. L. R. 
422 : Meg. v. Milledge, L. li. 4 Q. B. D. 332 : and Meg. v. Gibbon, L. R. 6 Q. B. D. 168. 

In Serjeant v. Dale, L. R. 2 Q. B. D. 558, the following remarks were made by the Court (see 
pages 5^1 and 567) — “ By the Conunon Law, a Judge who has an interest in the result of a suit is 

disqualified from acting, except in cases of necessity where no other Judge has jurisdiction 

The law does not measure the amount of interest which a Judge possesses. If he has any legal 
interest in the decision of the question one way he his disqualified, no matter how small the in- 
terest mav be. The law in laying down this strict rule has regal’d, not so much, perhaps, to the 
motives which may be supposed to bias the Judge, as to the susceptibilities of the litigant parties. 
One important object at all events is to clear away everything which might engender suspicion and 
distrust of the tribunal, and so to promote the feeling of confidence iu the administration of justicje 

which is so essential to social order and security We are anxious not to bo misunderstood 

in using tliis language. No right minded person does or («in for a moment entertain the thought 
that the right reverend prelate who was called upon to act in this ease was ot* could be influenced 

by any consideration of personal intei’est in the proceeding The applicant stands upon his 

legal right and calls upon us to give etfcct to it.” 

The mere circumstance that a trying Magistrate is the master of the complainant does not deprive 
the Magistrate of his jui isdiction, though it is expedient that the complaint iu such a case should be 
referred to another Magistrate.— /w re Basajm, I. L. R. 9 Bom. 172. See Emp. v. Sahadev, I. L. K. 
14 Bom. 573. 

On the 29th March 1883, the Municipal Commissioners of Commillah, at a meeting, issued an 
order under s. 256 of the Bengal Municipal Act of 1870. For having disobeyed that order, the 
accused was tried ami convicted before the District Magistrate under s. 188 of the Penal Code, and 
fined. The Magistrate who tried and convicted the accused was present as Chairman of the Muni- 
cipal Commissioners at the meeting of the 29th March wdien the order was passed. (Jn revision, the 
conviction was set aside by the High Court as illegal .— /m re Kharak Chand Mai, I. L. R. 10 Cal. 1030. 
See Emp. v. Evagadu, J. L. R. 15 Mad. 83. 

Prosecution. — A Magistrate who has been authorized by the Collector of a District under s. 4.3 
of the Stamp Act to prosecute otienders under the stamp laws is not competent also to try the 
persons whom he prosecutes. — Emp. v. Gangadhur Bhmtjo, I. L. R. 3 Cal. 622. 

Imputation of Prejudice. — The accompanying copy of a despatch from the Secretary of State 
for India to the Govorninent of Madras was circulated for the information and guidance of all 
Judges and Magistrates : — 

The memorialist was prosecuted by the Collector, and he alleges that when the Sessions 
Judge came to try the case, he resided at the Collector’s house and was greatly prejudiced by the 
Collector against the memorialist. I have no doubt that the latter assertion is quite unfounded, but 
I think it would be well if your Grace in Council would suggest to the Judges, through the High 
Court, to avoid, as far as possible, becoming the guests of those w’ho are interested in cases, civil 
or crinainal, w hich w ill eventually be submitted to the Judge’s decision. All possible imputation of 
prejudice against the weaker party will thus bo avoided.” — Mad. H. C. C. O., No. 7, of 1th April 1877. 

556 . The Local Government may determine what, for the purposes of 
Power to decide Ian- this Code, shall he deemed to be the language of each 
stiase of Courts. Court within the territories administered by such Govern- 

ment, other than the High Courts established by Boyal Charter. 

With the permission of the Presidency Judge or Magistrate, any a/lvocate or pleader may 
address the Court in English, when anyone of the pleaders on the opposite side is acquainted witn 

H, 0 OR P 2d: 
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that langii£^d, or whenever the senior of such pleaders or his client consents to this being done. — 
Cal. B. U, C. O,, No. 4, of 15th March 1869 ; Wilkins, p. 4. 

In Madras, advocates pleading in any lower Court in which the language of the Judge is Eng- 
lish, may address the Court in that language, the Judge making arrangement for the interpreta- 
tion, if necessary, of such address to the pleader on the other side. — Mad. B. C. Pro,, '22nd July, 
18^ ; Weir, p. 26. 

jBlndi was declared to be the Court language to be used in judicial and revenue proceedings in the 
Darjeeling District (Calcutta Gazette, 1873, p. 1116): Assamese in the five vall^ districts of Assam, 
viz., Kamroop, Durrung, Nowgong, Seebsa^r, ana I^ckimpore. — Calcutta (fazeMe, 1873, p. 912. 

Canarese has been declared ^ be the language in ordinary use in the Ciiminal Coni*ts of the 
District of Belgaum. — Bombay Gazette, 1874, p. 338. 


Powers of Governor- 
General in Council and 
Local Government exer- 
cisable from time to 
time. 

This is new. 


567. All powers conferred by this Code on the 
Governor-General in Council or on the Local Govern- 
ment may be exercised from time to time as occasion 
requires. 


558. 


Pending oases. 


The provisions of this Code shall apply^ so far as may he^ to all 
cases pending in any Criminal Court when this Code comes 
into force. 


[Repealed by Act Xn of 1891, Sched.] 

As to the retroactive force of enactments relating to procedure, see In re Ratansi Kalianji, 
I. L. R. 2 Bom. 148, and Uda Begum v. Imam-ud-din, I. L*. R. 2 All. 74. See also Srinivasachari 
v. Queen, I. L. R., 6 Mad., 336. 


‘•559. A public servant having any duty to perform in connection with 

Officers concerned in of any property uTidcr^this Code shall not 

sales not to purchase or purchase or bid for the property.” [Act X of 188b, 

bid for property. a 


560. (1) //, in any ease instituted hy compdaint as defined in this Code^ 

or upon information given to a Police’Ojfficer or to a Magistrate,^ a person is accused 
of any offence triable hy a Magistrate,, and the Magistrate hy whom the case is tried 
discharges or aCApiiis the accused and is satisfied that the accusation against him ivas 
frivolous or vexatious,, the Magistrate may, in his discretion^ Iry his order of dhcliarge 
or ac(piittal, direct the person upon whose complaint or information the accusation 
was made to pay to the accused, or to each of the accused where there are more than 
one^ such compensation^ not exceeding fifty rujiees, as the Magistrate thinks fit : 

Provided that,, before making any such direction,, t]ie Magistrate shall — 

(a) recon'd and consider any objection which the complainant or informant mat/ 
urge against the making of the direction,, and,, 

(ji) if the Magisfy^ate directs any conifiensation to be paid,, state in writhig, in 
his order of discharge or acquittal^ his r'easons for awarding the corn^ 
pensation. 

(2) Compensation of which a Magistrate has ordered p>ayment under sub- 
section (1) shall he recoverable as if it were a fine : 

Provided that^ if it cannot be recovered, the imprisonment to he awarded shall 
he sirnqile, and for such term, not exceeding thirty days, as the Magistrate directs. 

(8) A complainant or informant who has been ordered under sub-section (1) 
hy a Magisti^ate of the second or third class to pay coni'^iensation to an accused 
person may appeal from the order, in so far as the order relates to the payment of 
compensation, as if such complainant or informant had been convicted on a trial 
held by suck Magistrate. 

(4) Where an older for payment of compensation to an accused person is 
made in a case which is subject to aqgyeal under sub-section (3), the compensation 
shall not he paid to him hefoy'e the period allowed for the presentation of the appeal 
has elapsed, or, if an appeal is presented, before the aqipeal has been decided. 
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(5) At the time of awarding compensation in any subsequent civil suit relating 
to the same matter^ the Court shall take into account any compensation paid or re^ 
covered under this section, [Act IV of 1891, s. 2.] 

This section has been substituted for s. 250 of the Code which had been repealed. It is wider 
in its extent than s. 250 was. Now an informant to a Police-officer or a Magistrate as well as a 
complainant is liable for making a vexatious or frivolous accusation. 

In cases instituted on complaint if the accused is acquitted after being called upon to go into 
a defence and even after all the evidence is recorded compensation may be a warded. v. 
Pandu Valadf I. L. R. 10 Bora. 199. 

Complaint. — As to what is a complaint, see s. 4 and notes to ss. 191 (a). 195, and Bharat Chunder 
Nath^ I. L, R. 20 Cal. 481, and In re Keshav Lukshman^ I. L. R. 1 Bom. 175. 

No appeal lies from an order under this section. See Chapter XXXI : and see Mad. H. G. 
Pro.. ^2Ilnd Noimnber 1879 ; Weir. p. 5. 

For form of warrant of imprisonment on failure to recover amends by distress, see Schod. V, 
No. 30. 

As to the mode of recovering compensation, see ss. 386, .387, infra. 

The special provisions of this section are applicable only in the case of original trials under this 
Chapter. See Pro.. 14i/t Fehraarij 1873, 21th Fehraarjf. 1875 ( 8 Mad. H, C. R. Appx, vii ), and ISth 
February 1879 : and Rey. v. Rarnji Valad Daji. 5 Bora. H. C. R. Cr. 12 : In re Gurningapa. 7 Bom. 
(Crown Cas.) 58 ; Radhanath Panja v. Wooma Churn Chowdhry. 22 W. R. Cr. 12. 

A complaint may be both frivolous and false. The award of compensation for making a frivo- 
lous complaint does not preclude the Magistrate who makes at from subsequently sanctioning a 
prosecution for making a false complaint. — Mad. H. C. Pro,. Vlth November 1875; Weir. p. 5. He may 
make an order directing the complainant to make amends to the accused, notwithstanding that the 
complainant is to take his trial for perjury. — Reg. v. Roopnn Rae. 15 W. R. Cr. 9; (S. C.) 6 B. L. R. 
296. The whole or any part of any fine recovered may be ordered to bo applied in compensation 
for the injury caused by the offence committed, where substantial compensation is, in the opinion 
of the Court, recoverable by civil suit.— >8. .545, post. 

A complaint may of course bo well founded as regar<ls some of the defendants and yet vexatious 
and frivolous as regards others and (jompensation may bo ordered to be paid to those as regards 
whom it is frivolous or vexatious. — Number v. Ambu. I. L. R, 5 Mad. J181. 

When several distinct charges are made, in respect of some of which compensation can, and 
in respect of the others compensation cannot, be awarded, the Magistrate may, in dismissing the 
charges, award compensation. — Modhoosoodun Ohose v. Joyram Hazrah. 13 W. R. Cr. .39. But 
see Gunamansee v. Haree Dutta. 18 W. R. Cr. 6, where an award of compensation wjis set aside 
as illegal in a case of criminal force and theft or robb ry, because the charge was in part one of 
theft or robbery, and because criminal force really was used to the complainant. 

An illegal seizure of cattle under colour of the Cattle Trespass Act, 1871, not having been 
constituted an offence under that Act or otherwise, an award of compensation under this section of 
the Code to the accuised on such complaint is illegal — Pitehi v. Anicappa. I. L. R, 9 Mad. 102: 
Kottalanada v. Mathaya. I. L. R. 9 Mad. 374 : In re KaXlaeliand. I. L. R. 13 (/al. 304. 

Compensation c.mnot be directed to be given by order under s. 119, supra, where there is no 
evidence on which the Magistrate can direct security to be given. — Jey Singh v. Kanhya. Punj. 
Rec., 1884. p. 72. 

A Magistrate, in making an order for compensation, is ordinarily bound, if the amount be not 
paid, to proceed to the recovery of it by distress and sale of the moveables of the person ordered 
to pay ; but if such person admits that he has no goods and thereby waives the right to have the 
amount levied by distress, the Magistrate may proceed to imprison him in the civil jail. The war- 
rant of distress cannot have currency simultaneously with the imprisonment, because the alter- 
native permitted in case of failure to realize has already been adopted. — Bisheshwar Shaha v. 
Bishwambhur Sircar. 23 W. R. Cr 64. 

A Magistrate cannot exceed the amount mentioned in the Code, and he can only award that 
any sum not exceeding that amount be paid to the accused by way of compensation ; he cannot 
impose it as a fine, otherwise than in (compensation, and he cannot directly sentence the complain- 
ant to imprisonment in default of payment. The amount awarded is recoverable by distress and 
vsale of the complainant’s property, and in default of such distress, by imprisonment of the com- 
plainant. — Reg. V. Gopal. 2 All. 4.30. 

Compensation may bo given in summons-cases, and in all such cases, whether tried summarily 
or not, if the Magistrate acquits and is also of opinion that the complaint was vexatious or fri- 
volous it is open to him to award condensation. — Emp. v. Basava. 1. L. R. 11 Mad. 142; Reg. 
v. Yellappa Bin Mudkappa. 1 Bora. H. C. R., 181. See Somu v. Reg,. I. L. R. 6 Mad. 316. 

The fact that the accused has been tried and acquitted is no bar to the award of compensation. 
— Number v. Ambu. I. L. R. 5 Mad. .381 : Emp. v. Pandu Valad. I. L. R. 10 Bom. 199. 

Special provisions 561 . (1) Alotivithstandi ng anything in this Code 

with respect to offence no Magistrate except a Chief Presidency or District 

of rape by a husband. Magistrate shall— 

(a) take cognizance of the offence of rape where the sexual intercourse teas by 

a man with his wife^ or 

(b) commit the man for trial of the offence : 
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[part It. 

(2) And, notwithstanding anything in this Code if a Chief Presidency Magis-- 
irate or District Magistrate deems it necessary to direct an investigation hy a Police 
officer with respect to such an offence as is referred to. in subsection (1) of this 
section, no Police-officer of a rank below that of Police Inspector shall be employed 
either to make, or to take part in, the investigation, [Act X of 1891.] 


SCHEDULE 1. 

Enactments Repealed. 

{a)— statute. 


Year, reign and chapter. Title. Extent of repeal. 


13 Geo. Ill, chapter 63 An Act for establishing certain regu- Section 38. 

lations for the better management of 
the affairs of the East India Com- 
pany, as well in India as in Europe. 


{b)—Act8 of the Qorernor-Oeneral in Council. 


Number and year. 


Subject. 


Extent of repeal. 


XXIII of 1840 

XLV of 1860 

V of 1861 

XVIII of 1862 

VI of 1864 
II of 1869 

XXII of 1870 

IV of 1872 

X of 1872 

XI of 1874 
XV of 1874 
X of 1875 


Execution of process 

Penal Code 
Police Act 


Criminal Procedure, Supremo Courts 

Whipping 

Justices of the Peace 

Application to European British sub- 
jects of Acts conferring summary 
jurisdiction. 

Punjab Laws 

The Code of Criminal Procedure 

Amending the Code of Criminal Pro- 
cedure. 

Laws Local Extent 

High Courts' Criminal Procedure 


So much as has not been re- 
pealed. 

The illustrations to section 214. 

Section 6 and the last nine 
words of section 24. 

Section 35, down to and includ- 
ing the words ‘ provided that.' 

So much as has not been re- 
pealed. 

Section 7. 

So much as has not been re- 
pealed. 

So much as has not been re- 
pealed. 

So far as it relates to Bengal 
Regulation XX of 1825. 

So much as has not been re- 
pealed. 

The whole. 

So far as it relates to Bengal 
Regulation XX of 1825. 

The whole Act, except section 
144 and so much of section 146 
as relates to informations (1)., 


(1) Sections 144 and 146 of Act X of 1875 are as follows : — 

144, The Advocate- General may, with the previous sanction of the Governor-General in Council or the 
Local Government, exhibit to the Local High Court, against persons subject to the juiisdiction of the said 
Court, informations for all purposes for which Her Majesty's Attorney-General may exhibit informations on 
behalf of the Crown in the Court of Queen’s Bench or Exchequer. 

Such proceedings may be taken upon every such information as may lawfully be taken in case of 
similar informations filed by Her Majesty's Attorney-General in England, so far as the circumstances of the 
case and the course and practice of pioceeding in the said High Courts respective!}^ will a<lmit. 

All fines, penalties, forfeitures, debts, and sums of money recovered or levied under or by virtue of 
any such information .“hall belong to the Government of India. 

146. At any stage of any proceeding under this Act, before the return of the verdict, the Advocate- 
General may, if he think fit, inform the Court on behalf of Her Majesty that he will no further prosecute 
the defendant upon the information or charge; and thereupon all proceedings on such information or charge 
against the defendant shall be stayed, and he shall be discharged of and from the same. Bat such discharge 
shall uut amount to an acquittal. 
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(6 ) — Acts (tf t)ie Oovemor-Osneral in Conncii.— (Contd.) 


Number and year. 


Subject. 


Extent of repeal. 


XX of 1875 

Central Provinces Laws 

So far as it relates to Bengal 
Regulation XX of 1825. 

XVIII of 1876 

Oudh Laws 

Ditto. 

IV of 1877 

Presidency Magistrates 

The whole Act except sec- 
tion 57 (1). 

XXI of 1879 

Extradition 

Chapter III. 

X of 1881 

Coroners 

Sections 8 and 9. 


{e)—Begulationt, 


Number and year. 

Subject. 

Extent of repeal. 

Bengal Regulation XX 
of 1825. 

Jurisdiction of Courts-Martial 

So much as has not been 
repealed. 

Ill of 1872 

Santhal Parganas Settlement 

So far as it relates to Act X 
of 1872. 

IX of 1874 

Arakan Hills District Laws 

So far as it relates to Acts II 
of 1869, X of 1872, and XI 
of 1874. 

III of 1877 

Aj mere Laws 

So far as it relates to Bengal 
Regulation XX of 1825. 

{d)- 

"Act of the Governor of Fort St, 

George in Council, 

Number and year. 

Subject. 

Extent of repeal. 

VIII of 1867 

Police 

Section 9. 


(1) Section 57 of Act IV of 1877 is as follows 

A fee of eight annas shall be paid for every summons of warrant issued by a Presidency Magistrate, 
except in the case of a summons to attend and give evidence or to produce documents, in which case there 
shall be paid a fee of four annas : 

Provided that such Magistrate may in any case remit an}’^ such fee, if he is satisfied that the complainant 
18 unable to pay the same, and shall remit it when the complaint is made by a public servant in the execu- 
tion of his duty. 
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May arrest Warrant ... Not bailable. Not com- Transportation for life, or im- Conrt of Session 
without war- poundable. prisonment of either descrip- 

rant. tion for 10 years and fine. 
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OF EXTORTION 
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Extortion ... ... Shall not arrest Warrant ... Bailable ... Not com- Imprisonment of either descrip- Court of Session 

without war- poundable, tion for 3 years, or fine, or Presidency Mag 

rant. both. istrate or Magis 

trate of the firsi 
or second class. 
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SCHEDULE III. 


Ordinary Powkrs of Provincial Magistrates. 


/. — Ordinary Powers of a Magistrate of ihs Third Class^ 

(1) Power to arrest, or direct the arrest in his presence of, an offender, section ffS. 

lA , — Power to arrest, or direct the arrest and to commit to custody a person committing an offence 
in his presence section 64 [Inserted by Act XII of 1891, Sched. II]. 

(2) Power to endorse a warrant, or to order the removal of an accused person arrested under a 
warrant, sections 83, 84 and 86. 

f3) Power to issue proclamations in cases judicially before him, section 87. 

(4) Power to attach and sell property in cases judicially before him, section 88. 

(5) Power to restore attached property, section 89. 

(6) Power to issue search-warrant, section 96. 

(7) Power to endorse a search-warrant and order delivery of thing found, section 99, 

(8) Power to record statements or confessions during a police investigation, section 164. 

(9) Power to authorize detention of a person during a police investigation, section 167. 

(10) Power to detain an offender found m Court, section 361. 

(11) Power to sell perishable property of a suspected chai’acter, section 625. 

//. — Ordinary Powers of a Magistrate of the Second Class, 

(1) The ordinary powers of a Magistrate of the third class. 

(2) Power to order the police to investigate an offence in cases in which the MagistraAo has 
jurisdiction to try or commit for trial, section 155. 


Ill,— Ordinary Powers of a Magistrate of the First Class, 

(IJ The ordinary powers of a Magisti*ate of the second class. 

(2) Power to issue search-warrant otherwise than in course of an inquiry, section 98, 

(3) Power to issue search- warmnt for discovery of persons wrongfully confined, section 100. 

(4) Power to require security to keep the peace, section 107. 

(5) Power to require security for good behaviour, section 109. 

(6) Power to make orders, Ac., in possession cases, sections 145, 146 and 147. 

(7) Power to commit for trial, section 206.* 

(8) Power to stop proceedings when no complainant, section 249. 

(9) Power to make ordor* of maintenance, sections 488 and 489. 

IV, — Ordinary Powers of a Sub-divisional Magistrate, 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

(3) Power to make orders as to local nuisances, section 133. 

(4) Power to make orders prohibiting' repetitions of nuisances, section 143. 

(5) Power to make orders under section 144. 

(6) Power to hold inquests, section 174. 

(7) Power to issue process for person within local jurisdiction who has committed an offence 
outside the local jurisdiction, section 186. 

(8) Power to entertain complaints, section 191. 

(9) Power to receive police I'cports, section T91. 

(10) Power to entertain cases without complaint, section 191. 

(11) Power to transfer cases to a Subordinate Magistrate, section 192. 

(12) Power to pass sentence on proceedings recorded by a Subordinate Magistrate, section 349, 

(13) Power to sell property alleged or suspected to have been stolen, Ac., section 524. 

(14) Power to withdraw cases other than appeals, and to try or refer them for trial, section 528. 

V,— Ordinary powers of a District Magistrate, 

(1) The ordinary powers of a Sub-divisional Magistrate, being a Magistrate of the first class, 

(2) Power to issue search-warrants for documents in custody of Postal or Telegraph authorities 

section 96. * 

(3) Power to discharge persons bound to keep the peace or to be of good behaviour, section 124* 

(4) Power to cancel bond for keeping the peace, section 125% 

(5) Power to try summarily, section 269. 

(6 Power to quash convictions in certain cases, section 350. 

(7 Power to hear appeals from orders requiring security for ^ootl behaviour, section 406. 

(8 Power to hear or refer appeals from convictions by Magistrates of the second and third 
classes, section 407. 

(9) Power to call for records, section 436. 

(10) Power to revise orders passed under section 514 and section 515. 


• As to the powers of a Magistrate empowered with ordinary powers of a Magistrate of second class and also 
the powers to commit for trial under s, 206 — See Ramundar v. JSU'otamt I. L, R. 6 All. 477. 
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ADDITIONAL POWERS OF PROVINCIAL MAGISTRATES. 


SCHEDULE IV. 


Adpitioral Powers with which Peovihcial Magistrates may be invested. 


r 


POWERS WITH 
WHICH A MAGIS 
TRATE OF THE] 
FIRST CLASS 
MAY BE INVEST 
ED. 


POWERS WITH 
WHICH A MAGTS 
TRATE OF THE< 
SECOND CLASS 
MAY BE INVEST- 
ED. 


POWERS WITH 
WHICH A MAGIS- 
TRATE OF THE 
THIRD CLASS 
MAY BE INVEST- 
ED 


f (1) Power to require security for good be- 
haviour, section 110 : 

(2) Power to make orders as to local nui- 
sances, section 133: 

(3) Power to make orders prohibiting repeti- 
tions of nuisances, section 143 : 

(4i Power to make orders under section 144 : 

(5) Power to hold inquests, section 174 : 

(6) Power to issue process for person within 
local jurisdiction who has committed an of- 
fence outside the local jurisdiction, sec- 

Bt the Local Gov- tion 186 : 

EBNMENT. (7) Power to take cognizance of offences upon 

complaint, section 191: 

(8) Power to take cognizance of offences upon 
Police reports, section 191 : 

(9) Power to take cognizance of offences upon 
information, section 191 : 

(10) Power to try sunimarily, section 260 : 

(11) Power to hear appeals from convictions 
by Magistrates of the second and third 
classes, section 407 : 

(12) Power to sell property alleged or suspect- 
ed to have been stolen, &c., section 524. 

(1) Power to make orders prohibiting repeti- 
tions of nuisances section 143 : 

(2) Power to make orders under section 144 : 
By the District (3) Power to hold inquests, section 174 . 

Magistrate. • (4) Power to take cognizance of offences upon 

complaint, section 191 : 

(5) Power to take cognizance of offences 
upon Police reports, section 191 ; 

(6) Power to transfer cases, section 192. 

(1) Power to pass sentences of whipping, sec- 
tion 32 : 

(2) Power to make orders prohibiting repeti- 
tions of nuisances, section 143 : 

(3) Power to make orders under section 144 : 

(4) Power to hold inquests, section 174 ; 

By the Local Gov- (5) Power to take cognizance of offences upon 
ERNMENT. complaint, section 191 : 

(6) Power to take cognizance of offences upon 
Police reports, section 191 : 

(7) Power to take cognizance of offences upon 
information, section 191 : 

(8) Power to commit for trial, section 206, 

(1) Power to make orders prohibiting repeti- 
tions of nuisances, section 14.3 : 

(2) Power to make orders under section 144 : 

By the District (3) Power to hold inquests, section 174 : 

Magistrate. (4) Power to take cognizance of offences upon 

complaint, section 191 : 

(5) Power to take co^izance of offences upon 
Police reports, section 191. 

(1) Power to make orders prohibiting repeti- 

tions of nuisances, section 143: 

2) Power to make orders under section 144: 

3) Power to hold inquests, section 174 : 

By the Local Gov--^ (4) Power to take cognizance of offences upon 
ERNMENT. Complaint, section 191 : 

(5) Power to take cognizance of offences upon 
Police’i’eports, section 191 : 

(6 Power t"> commit for trial, section 206 : 

(1 Power to make orders prohibiting re- 
petitions of nuisances, section 143 

(2) Power to make orders under section 144 : 

(3) Power to hold inquests, section 174 : 

By the District (4) Power to take cognizance of offences 
Magistrate. upon complaint, section 191 : 

(5) Power to take cognizance of offences 
upon Police reports, section 191. 
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POWERS WITH^ 

WHICH A SUB- 

DIVISIONAL MA- By the Local Oov- 
GI8TRATE MAY ernmknt. 

BE INVESTED. 


Power to call for records, section 435, 


SCHEDULE V. 


FORMS. 

I.— Summons to an Accused Person, 


{See section 68.) 

To of 

••• 

Whereas your attendance is necessary to answer to a charge of {state siwrtly the offence 
charged)^ you are hereby required to appear in person (or by pleader, as the case may be)^ before 

the [Magistrate) of 

on the day of * 

Herein fail not. 

Dated this day of 18 

{Seal.) {Signature.) 


II.“Warrant of Arrest. 


{See section 75. ) 

To {name and designation of the person or persons who is or are to execute the warrant.) 

Whereas of stands charged with the offence of {state the 

offence), you are hereby directed to arrest the said and to produce him before 

me. Herein fail not. 

Dated this day of 18 

{Seal.) {Signature.) 


{See section 76.) 

This warrant may he endorsed as follows 

If the said shall give bail himself in the sum of ^ 

with one surety in the sum of..,, (or two sureties each in 

the sum of ) to attend before me on the 

day of and to continue so to attend until otherwise directed by me, he may be 

released. 

Dated this day of 18 . 

{Signature.) 


III.— Bond and Bail-bond after Arrest under a Warrant. 

{See section 86.) 


I, {name), of being brought before the District 

Magistrate of {or, as the case may be) under a warrant issued to 

compel my appeamnce to answer to the charge of , do hereby bind myself to 

attend in the Court of on the day of next to answer to 

the said charge and to continue so to attend until otherwise directed by the Court ; and in case of 
my making default herein, I bind myself to forfeit to Her Majesty the Queen- Empress of India 
the sum of rupees 

Dated this day of 18 . 

{Signature.) 

I do hereby declare myself surety for the abovenamed 

q£ that he shall attend before in the Court 

Qf on the day of next to answer to the chaise on whi^ 

he has been arrested, and shall continue so to attend until otherwise directed by the Court ; and, 
in case of his making default therein, I hereby bind myself to forfeit to Her Majesty the Queen- 
Empress of India the sum of rupees 

Dated this day of 18 . 


{Signature.) 
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IV.— FrOOLAMATION RBQUIBINiJ THE APPEARANCE OF A PERSON ACCUSED. 

(Bee ieetion 87.) 

Whereas complaint has been made before me that (namej description and address) has com- 
mitted is suspected to have committed) the oiFenco of 

punishable under section of the Indian Penal Code, and it has been returned to a 

warrant of arrest thereupon issued that the said (name) cannot be found ; and whereas it has been 
shown to my satisfaction that the said (name) has absconded (or is concealing himself to avoid the 
service of the said warrant) ; 

Proclamation is hereby made that the said of 

is required to appear at (place) before this Court (or before me) to answer the said complaint 
within days from this date. 

Dated this day of 18 . 

(Seal,) (Signature*) 


V,— Proclamation requiring the Attendance op a Witness. 

(See section 87.) 

Whereas complaint has been made before me that (name, description and address) has com- 
mitted (or is susj^cted to have committed) the offence ol (mention the offence concisely), and a 
warrant has been issuefl to compel the attendance of (name, description and address of the witness) 
before this Court to be examined touching the matter of the said complaint ; and whereas it has 
been returned to the said warrant that the said (name of witness) cannot be served, and it has been 
shown to my satisfaction tliat he has absconded (or is concealing himself to avoid the service of the 
said warrant) ; 

Proclamation is hereby made that the said (name) is required to appear at (place) before the 

Court of on the day of next at o’clock, to be 

examined touching the offence complained of. 

Dated this day of 18 

(^?.) (Signature,) 


VI.— Order op Attachment to compel the Attendance op a Witness. 

(S'ef? section 88.) 

To the Police-officer in charge of the Police-station at 

Whereas a warrant has been duly issued to compel the attendance of (name, description and 
address) to testify concerning a complaint pending before this Court, and it has been returned to 
the said warrant that the said (name of witness) cannot be served ; and whereas it has been shown 
to my satisfaction that he has absconded (or is concealing himself to avoid the service of the said 

warrant) ; and thereupon a Proclamation was duly issued and published requiring the said 

to appear and give evidence at the time and place mention^ therein, and he 

has failed to appear ; 

This is to authorize and require you to attach by seizure the moveable property belonging to 

the said to the value of 

ruTOW........... ... which you may find 

within the district of and to hold the said property 

under attachment pending the further order of this Court, and to return this warrant with an 
endorsement certifying the manner of its execution. 

Dated this day of 18 . 

(Seal,) (Signature,) 


Order op Attachment to compel the Appearance of a Person Accused. 

(Bee section 88.) 

To (name and designation of the person or persons who is or are to execute the warrant). 

Whereas complaint has been made before me that (name, description and address) has conn- 

mitted (or is suspected to have committed) tlm offence of , punishable under section 

of the Indian Penal Codo,> and it has been returned to a wai*rant of arrest thereupon 

issued that the said (nanm) cannot bo found ; and whereas it has been shown to my satisfaction that 
the said (name) has absconded (or is conceaKng himself to avoid the service of the said warrant) and 

thereupon a Proclamation was duly issued and published requiring the said.., 

• to appear to answer the said charge within days -’ and whereat ’the 

•aid .......IS possessed of the following property other than land paying revenue 

to Gkivemment m the village (or town) of in the District of 

, viz,, , and an order has been made for the attachment thereof ; 

You are hereby required to attach the said property by seizure, and to hold the same under 
attachment, pending the further order of this Court, and to return this warrant with an endorse- 
ment certifying the manne^r of its execution. 

Dated this day of 18 , 

(Seal*) 


(Signature*) 
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Order authorising an Attachment by the Deputy Commissioner as Collector. 

{See section 88.) 

To the Deputy Commissioner of the District of 

me that {name^ descriptijon and address) has 
ffenne of onninhuhlo iinfiftr Rppf.ion 

the said (name) cannot be found ; and whereas it has been shown to ray satisfaction that the said 
{mtme) has absconded (or is concealing himself to avoid the service of the said warrant), and there- 
upon a Proclamation was duly issued and published requiring the said to appear 

to answer the said charge within days, but he has not ai^ared ; and whereas the 

s^'id is possessed of certain land paying revenue to Government in the village 

(or town) of in the District of ; 

You are hereby authorized and requested to cause the said land to be attached, and to be held 
under attachment pending the further order of this Court, and to certify without delay what you 
may have done in pursuance of this order. 

Dated this day of 18 

{Seal,) {Signature,) 


VII.— Warrant in the First Instance to bring up a Witness. 

{See section 90.) 

To {name and designation of the Police-officer or other person or persons noho is or are to execute the 

warrant). 

Whereas complaint has been made before me that 

of 

has (or is suspected to have) committed the offence of {mention the offence concisely)^ and it appears 
likely that {name and description of witness) can f^ve evidence concerning the said complaint ; and 
whereas I have good and sufficient reason to believe that he will not attend as a witness on the 
hearing of the said complaint unless compelled to do so ; 

This is to authorize and require you to arrest the said {tiame), and on the day of 

to bring him before this Court to be examined touching the offence complained of. 

Given under my hand and the seal of the Court this day 


of 18 . 

{Seal.) {Signature.) 


VIII.— Warrant to search after Information of a particular Offence. 

(See section 96.) 

To {name and designation of the Police-officer or other person or persons who is or are to execute the 

warranL) 

Whereas information has been laid [or complaint has been made) before me of the commission 
(or suspected commission) of the offence of {mention the offence concisely)^ and it has been made to 
appear to me that the production of {specify the thing clearly) is essential to the inquiry now being 
made (or about to be made) into the said offence (or suspected offence) j . . 

This is to authorize and require you to search for the said {the thing specified) in the {describe 
the house or place y or part thereof y to which the search is to be confined) y and, if found, to produce 
the same forthwith before this Court ; returning this warrant, with an endorsement certifying what 
you have done under it immediately upon its execution. 

Given under my hand and the seal of the Court this day 

of 18 . 

{Seal.) {Signature.) 


IX.— Warrant to search suspected Place of Deposit, 

{See section 98.) 

To {name and designation of a Police-officer above the rank of a Constable). 

Whereas information has been laid before me, and on duo inquiry thereupon had I have been 
led to believe that the {describe the house or other place) is used as a place for the deposit (or sale) 
of stolen property (or, if for either of the other purposes expressed in the sectiony state purpose in the 

words of the section ) ; ^ , - . . - 

This is to authorize and require you to enter the said house (or other place) with such assistance 
as shall be required, and to use, if necessary, reasonable force for that purpose, and to s^rch every 
part of the said house (or other placcy or, if the search is to be confined to a party specify the part 
clearly) and to seize ann take possession of any property (or documents, or stamps, or seals, or coins 
as the case may b< 9 )— jAdd {when the ca^e requires it) and also of any instruments and materials 
which you may reasonably believe to be kept for the manufacture of forged documents, or counter- 
feit stamps, or seals, or counterfeit coin (as the case may be)'] and forthwith to bring before this 
Court such of the said things as may betaken possession of; returning this warrant with an endorse- 
ment certifying what you have done under it immediately upon its execution. 

Given under my hand and the seal of the Court this 

of 18 


{SmL) 


{Signature.) 
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X.— Bond to keep the Peace. 

{See Section 106.) 

Whereas I, {name), inhabitant of {place), have been called upon to enter into a bond to keep 

the p^ce for the term of , I hereby bind myself not to commit a breach of the 

peace or do any act that may probably occasion a breach of the peace during the said terra ; and, 
in case of nw making default therein, I hereby bind myself to lorfeit to Her Majesty the Queen- 
Empress of India the sum of rupees 

Bated this day of 18 . 

{Signature^) 


XI.—Bond for Good Behaviour. 

{See sections 109 and 110.) 

Whereas I, {name), inhabitant of {place), have been called upon to enter into a bond to be of 
good behaviour to Her Majesty the Queen-Empress of India, and to all her subjects for the term 
of {state the period), I hereby bind myself to be of good behaviour to Her Majesty and to all her 
sulmcts during the said term ; and in case of my making default therein, 1 bind myself to forfeit 
to Her Majesty the sura of rupees 

Bated this day of 18 . 

{Signature,) 

{Where a bond with sureties is to be executed, add). We do hereby declare ourselves sureties for 

the abovenamed. ..that he will be of good behaviour to Her Majesty the Queen- 

Empress of India, and to all her subjects during the said term ; and, in case of his making default 
therein, we bind ourselves, jointly and severally, to forfeit to Her Majesty the sum of rupees 

Bated this day of 18 

{Signature.) 


XII.— Summons on Information of a probable Breach of the Peace. 

{See Section 114.) 

To of : 

W HEREAS it has been made to appear to me by credible information that {state the substance of 
the information), and that you are likely to commit a breach of the peace {or by which act a breach 
of the peace will probably be occasioned), you are hereby required to attend in person {or by a duly 

authorized agent) at the Office of the Magistrate of on the day of 18 

at ten o’clock in the forenoon, to show cause why you should not be required to enter into a bond 

for rupees {when sureties are required, add and also to give security by the bond of 

one {or two, as the case may be) surety (or sureties) in the sum of rupees {each, if more 

than one)), that you will keep the peace for the term of 

Given under my hand and the seal of the Court this .' //.////////////////..///.//////////////...day of 


{Seal.) {Signature.) 


XIII.— Warrant OF Commitment on Failure to find Security to keep the Peace. 

{See section 123.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas {name and addrm) appeared before me in person (or by his authorized agent) on the 

; -day of in obedience to a summons calling upon him to show cause why he should 

not enter into a bond for rupees with one surety (or a bond with two sureties each in 

rupees ), that he the said [name) would keep the peace for the period of months ; 

and whereas an order was then made requiring the said {name) to enter into and find such security 
{state the security ordered when it differs from that mentioned in the summons), and he has failed to 
comply with the said order ; 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
{name) into your custody together with this warrant, and him safely to keep in the said Jail for the 
said period of {term of imprisonment) unless he shall in the meantime comply with the said order 
by himself and his surety (or sureties) entering into the said bond, in which case the same shall be 
received, and the said {name) released ; and to return this warmnt with an endorsement certifying 
the maimer of its execution. 

Given under my hand and the seal of the Court this day of 


{Seal.) {Signature.) 


XIV.— Warrant of Commitment on Fad^ure to find Security for Good Behaviour. 

{See section 123.) 

To the Superintendent (or Keeper) of the Jail at 

. it has been made to appear to me that {nanne and description) has been and is lurking 

within the district of. having no ostensiole means of subsistence (or, and fiat he is 

unable to give any satisfactory account of nimself 
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I^Fhbreab evidence of the general character of {name aitd description) has been adduced before 
me and recorded, from which it appears that he is an habitual robber (or house-breaker, &:c., as^^he 
case may he ) ; 

And whereas an order has been recorded stating the same and requiring the said (nam<») to 
furnish security for his good behaviour for the term of {state the period) by entering into a bond 

with one surety (or two or more sureties, as the case may be)^ himself for rupees and the 

said surety (or each of the said sureties) for rupees , and the said {name) has failed to 

comply with the said order, and for such default has been adjudged imprisonment for {state the term) 
unless the said security be sooner furnished ; 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
{name) into your custody, together with this warrant, and him safely to keep in the said Jail for 
the said period of {term of imprisonment) ^ unless he shall in the meantime comply with the said 
order by himself and his surety (or sureties) entering into the said bond, in which cose the same 
shall be received and the said {name) released ; and to return this warrant with an endorsement 


certifying the manner of its execution. 

Given ‘under my hand and the seal of the Court this day of 

‘ 18 . 

{Seal.) {Signature.) 


XV.— Warrant to Discharge a person Imprisoned on failure to give Seoukity, 

{See sections 123 and 124.) 

To the Superintendent (or Keeper) of the Jail at (or other 

ojflcer in whose custody the person is). 


Whereas {name and description of prisoner) was committed to your custody under warrant of 
this Court, dated the day of 

and has since duly given security under section of the Code of Criminal Procedure, 

or 

and there have appeared to me sufficient grounds for the opinion that he can be released without 
hazard to the community ; 

This is to authorize and require you forthwith to discharge the said {name) from your custody, 
unless he is liable to be detainea for some other cause. 

Given under my hand and the seal of the Court this day o 


{Seal.) {Signature.) 


XVI.— Order for the Kemoval of Nuisances, 

{See section 133.) 

To {name^ description and address). 

Whereas it has been made to appear to me that you have caused an obstruction {or nuisance) 
to persons using the public roadway {or other public place), which, &c. {describe the road or public 
place), by, &c. {state what it is that causes the obstruction or nuisance), and that such obstruction 
(or nuisance) still exists ; 

or 

Whereas it has been made to appear to me that you are carrying on as owner, or manager, the 
trade or occupation of {state the particular trade or occupation ami the place where it is carried on) 
and that the same is injurious to the public health (or comfort) by reason '{stale briefly in what 
manner the injurious effects are caused), and should be suppressed or removed to a different place ; 

or 

Whereas it has been made to appear to me that you are the owner (or are in possession of or 
have the control over) a certain tank (or well or excavation) adjacent to the public way {describe the 
thoroughfare), and that the safety of the public is endangered by reason of the said tank (or well 
or excavation) being without a fence (or insecurely fenced) ; 

or 

Whereas, &c., &c. {as the case may be) ; 

I do hereby direct and require you within {state the time allowed) to {state what is required to bs 

done to abate the nuisance) or to appear at in the 

Court of on the day of next, and to show cause why this order shouid 

not be enforced ; 

or 

I do hereby direct and re<][uire you within {state the time allowed) to cease carrying on the said 
tra<le or occupation at the said place, and not again to carry on the same, or to remove the said 
trade from the place where it is now carried on, or to appear, &c. ; 

or 

I do hereby direct and require you within {state the time allowed) to put up a sufficient fencd 
{state the kind offence and the part to be fenced), or to appear, &c, ; 

or 

I do hereby direct and require you, &c., &c. {as the case may be). 

Given under my hand and the seal of the Court this day of 

.18 

{Signature.) 
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XVII.— Magistrate’s Order constituting a Jury. 

{See section 138.) 

Whereas on the day of 18 an order was issued to {name) requlr* 

ing him i^tate the effect of the order\ and whereas the said {name) has applied to me by a petition 

to try whetherithe said recited order is reasonable and proper ; I do hereby appoint {the names, dsc,, 
of the ffve or more jurors) to be the Jury to try and decide the said question, and to require the said 

Jury to report their decision within days from the date of this order at my office at 

Given under my hand and the seal of the Court this day of 

18 . 

{Seal,) {Signature,) 


XVIII.— Magistrate’s Notice and Peremptory Order after the Finding by a Jury. 

{See section 140.) 

To {name, description and address). 

1 HEREBY give you notice that the Jury duly appointed on the petition presented b^ you on 

the day of have found that the order issued on 

the day of requiring you {state substantially the 

requisition in the order) is reasonable and proper. Such order has been made absolute, and I hereby 
direct and require you to obey the said order within {state the time allowed) on peril of the penalty 
provided by the Indian Penal Code for disobedience thereto. 

Given under ray hand and the seal of the Court this day bf 

18 . 

{Seal.) {Signature.) 


XIX.— Injunction to provide against Imminent Danger pending Inquiry by Jury. 

{See section 142.) 

To {name, description and address). 

Whereas the inquiry by a Jury appointed to try whether my order issued on the 

day of 18 , is reasonable and proper is still pending, and it has been made to 

appear to me that the nuisance mentioned in the saia order is attended with so imminent serious 
danger to the public as to render nec5essary immediate measures to prevent such danger, I do 
hereby, under tne provisions of section 142 of the Code of Criminal Procedure, direct and enjoin 
you forthwith to {state^ plainly what is required to be done as a temporary safeguard), pending the 
result of the local inquiry by the JurJ^ 

Given under ray hand and the seal of the Court this., day of 

18 . 


{Seal,) 


{Signature,) 


XX.— Magistrate’s Order prohibiting the Repetition, &c., op a Nuisance. 

{See section 143.) 

To {name, description ami address). 

Whereas it has been made to appear to me that, &c., {state the proper recital, guided by Form 
No. XVI or Form No. XXI, as the case may be ) ; 

I do hereby strictly order and enjoin you not to repeat the said nuisance by again placing or 
causing or permitting to be placed, &c., {q.s the case may be). 

Given under my hand and the seal of the Court this day of 

18 • 


{Seal.) 


{Signature.) 


XXT.— Magistrate’s Order to prevent Obstruction, Riot, &c. 

{See section 144.) 

To {name, description and address). 

Whereas it has been made to appear to me that you are in possession {or have the manage- 
ment) of {describe clearly the property), and that, in digging a drain on the said land, you are 
about to throw or place a portion of the earth and stones dug up upon the adjoining public road, 
sa as to occasion risk of obstruction to persons using the roaa ; 

or 

Whereas it has been made to appear to me that you and a number of other persons {mention 
the class of persons) are about to meet and proceed in a religious procession along the public 
street, &c., {as the case may be,) and that such procession is likely to lead to a riot or an affray ; 

or 

Whereas, &c., &c., {as the case may be ) ; 

I do hereby order you not to place or permit to be placed any of the earth or stones dug from 
your land in any part of the said road ; 

or 

I do hereby prohibit the procession passing along the said street, and strictly warn and enjoin 
you not to take any part in such procession (or, as the case recited may require). 

Given under my hand and the seal of the Court this day of 

18 . 


(SeaU) 


{Signature.) 
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XXn.~MAGlSTRATB*S ORDEB DECLARING PARTY ENTITLED TO RETAIN POSSESglON OP 

Land, &o., in Dispute. 

{Ses section 145.) 

It appearinj;^ to me, on the grounds duly recorded, that a dispute, likely to induce a breach of 
the peace, existed between [describe the parties by name and residence, or reMence only if the dispute 
be between bodies of villagers) concerning certain [state concisely the subject of dis^yute) situate within 
the local limits of my jurisdiction, all the said parties were called upon to give in a written state- 
ment of their respective claims as to the fact of actual possession of the said [the subject of dis- 
pute), and being satisfied by due inquiry had thereupon, without reference to the meritat^f the claim 
of either of the said parties to the legal right of possession, that the claim of actual possession by 
the said [name or names of description) is true ; 

I do decide and declare that he is [or they are) in possession of the said [the subject of dispute) 
and entitled to retain such possession until ousted by duo course of law, and do strictly forbid any 
disturbance of his [or their) possession in the meantime. 


Given under my hand and the seal of the Court this day of 

18 . 

[Seal,) [Signature,) 


XXIII.— Warrant of Attachment in the Case of a Dispute as to the Possession 

OF Land, &c. 

[See sectioning) 

To the Police-officer in charge of the Police-station at 

[or, To the Collector of ]. 

Whereas it has been made to appear to me that a dispute likely to induce a breach of tho 
peace existed between [describe the parties concerned by name and residence, or residence only if the 
dispute be between bodies of villagers) concerning certain [state concisely the subject of dispute) 
situate within the limits of my jurisdiction, and the said parties were thereupon duly called upon 
to state in writing their respective claims as to the fact of actual possession of the said Uhe subject 
of dispute), and whereas upon duo inquiry into the said claims, I have decided that neltner of the 
said parties was in possession of the said [the subject of dispute) [or I am unable to satisfy myself as 
to which of tho said parties was in possession as aforesaid! ; 

This is to authorize and require you to attach the said [the subject of dispute) by taking and 
keeping possession thereof, and to hold the same under attachment until tho decree or order of a 
competent Court determining the rights of the parties, or the claim to possession, shall have boon 
obtained ; and to return this warrant with an endorsement certifying the manner of its execution. 


Given under my hand and the seal of the Court this day of 

18 . 

[Seal.) [Signature,) 


XXIV.— Magistrate’s Order prohibiting the doing of anything on Land or Water. 

[See section 147.) 

A DISPUTE having arisen concerning the right of use of [state concisely the subject of disimte) 
situate within the limits of my jurisdiction, the possession of which land [or water) is claimea 
exclusively by [describe the person or persons), and it appearing to me, on due inquiry into the same, 
that the said land [or water) has been open to the enjoyment of such use by the public [or if by an in- 
dividual or a class of persons, describe him or them) ; and [if the use can be enjoyed throughout the 
year) that the said use ‘has been enjoyed within three months of the institution of the said inquiry 
[or if the use is enjoyable only at particular seasons, say “ during the last of the seasons at which tho 
same is capable of fciiig enjoyed) ” ; 

I do order that the said ifhe claimant or claimants in possession), or any one in their interest, shall 
not take [or retain) possession of the said land [or water) to the exclusion of the enjojnnent of tho 
right of use aforesaid, until he [or they) shall obtain the decree or order of a competent Court adjudg- 


ing him [or them) to be entitled to exclusive possession. 

Given under my hand and the seal of the Court this day of 

18 . 

(.SfeaL) [Signature,) 


XXV.—Bond and Bail-bond on a Preliminary Inquiry before a 

Police-officer. 

[See section 169.) 

I, [name), of... being charged with the offence of , and 

after enquiry required to appear before the Magistrate of 

or 

and after enquiry called upon to enter into ray own recognizance to appear when required, do hereby 

bind myself to appear at tbe Court of 

on the day of next [or op 

such day as I may hereafter be required to attend) to answer further to the said charge ; and, in 
case of my making default herein, 1 bind myself to forfeit to Her Majesty the Queen-Empress of 

India the sum of rupees 

Dated this day of 18 • 

[Signature,) 
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I hereby declare myself (or we jointly and severally declare ourselves and each of usl suretv 

(or sureties) for the above-said that he shall 

attend at in the Court of , on the day 

of next (or on such day as he may hereafter be required to attend), further 

to answer to the charge pending against him ; and, in case of his making default therein, 1 hereby 
bind myself (or we hereby bind ourselves) to foiieit to Her Majesty the Queen-Empress of India 
the sura of rupees 

Dated this day of 18 . 

^ (Signature*) 


XXVI.— Bond to Prosecute or give Evidence. 

(See section 170.) 

I (name), of (place), do hereby bind myself to attend at in the 

Court of at o’clock on the day of next, 

and then and there to prosecute (or, to prosecute and give evidence, or to give evidence) in the 

matter of a charge of against one A, B*, and, in 

case of making default herein, 1 bind myself to forfeit to Her Majesty the Queen-Empress of 
India the sum of rupees 

Dated this day of 18 . 

(Signature*) 


XXVII.— Notice of Commitment by Magistrate to Government Pleader. 

(See section 218.) 

The Magistrate of hereby gives notice that he has committed one for 

trial at the next Sessions ; and the Magistrate hereby instructs the Government Pleader to conduct 
the t^osecution of the said case. 

The charge against the accused is that, &c., (state the offence as in the charge)* 

Dated this day of 18 . 

(Signature*) 


XXVIII.— Charges. 

(See sections 221, 222, 223.) 

(I.)— Charges with one Head. 

(a) I (name and office of Magistrate, <S:c.) hereby charge you [name of accused person] as 
follows 

(b) That you, on or about the day of 

On Penal Oodo, section isi. f "'“fed war apinat Her Majesty the Queen-Empress 

’ of India, and thereby committed an offence punishrmle under section 

121 of the Indian Penal Code, and within the cognizance of the Court of Session {when the charge is 
framed by a Presidency Magistrate for Court of Session substitute High Court], 

(c) And I hereby direct that you be tried by the said Court on the said charge. 

{Signature and seal of the Magistrate*] 

[To he substituted for (h ) :— ] 

(2.) That you, on or about the day of , at with 

^ .. -04 the intention of inducing the Honourable 44. Member of the Coun- 

un sec on . Governor-General of India, to refrain from exercising a 

lawful power as such Member, assaulted such Member, and thereby committed an offence punish- 
able under section 124 of the Indian Penal Co<le, and within the cognizance of the Court of Session 
[or High Court]. 

(3.) That you, being a public servant in the Department, directly 

o ectlon 161 accepted from {state the name], for another party [state the name], a 

* ’ gratification, other than legal remuneration, as a motive for forbi.r- 

ing to do an official act, and thereby committed an offence punishable under section 161 of the Indian 
Penal Code, and within the cognizance of the Court of Session [or High Court]. 

(4.) That you, on or about the day of , at did 

n omittod to do, as the case may be) 

' such conduct being contrary to the provisions of Act sco* 

tion known by you to be prejudicial to : , and thereby 

committed an offence punishable under section 166 of the Indian Penal Code, and within the cog- 
nizance of the Court of Session {or High Court]. 

(6.) That you, on or about the day of at 

loa course of the trial of before 

on section 198. ,, 

statement you either knew or believed to be false, or did not believe to be true, and thereby commit- 
ted an offence punishable under section 193 of the Indian Penal Code, and within the cognizarce 
of the Court of Session [or High Court]. 

(6.) That you, on or about the.. day of , at 

On section 304 committed culpable homicide not amounting to murder, causing the 

death of and thereby 

committed an offence punishable under section 304 of the Indian Penal Code, and within the cogni- 
zance of the Court of Session [or High Court J. 
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(7.) That you, on ar about the day of at. abetted 

the commission of suicide by J5., a person in a state of intoxication, 
on seotion ww. a-nH thereby committed an offence punishable under section 306 of the 

Indian Penal Code, and within the cog^nizance of the Court of Session [or High Coui't]. 

(8.) That you, on or about the day of , at 

_ voluntarily caused grievous hurt to and thereby com- 

On section B2o. mitted an offence punishable under section 325 of the Indian Penal 

Code, and within the cognisance of the Court of Session [or High Court]. 

(9.) That you, on or about the day of , at 

^ robbed {state the name\ and thereby committed an otfcncd punishable 

On section 892. under section 392 of the Indian Penal Co<le, and within the cogui> 

xance of the Court of Session [or High Court]. 

10. That you, on or about the day of at 

_ .. committed dacoity, an offence punishable under section .395 of the 

On section 896. Indian Penal Code, and within tno cognizance of the Court of Session 

[or High Court]. 

[In cases tried hy MagutrateSy substitute “ within my cognizance ” for “ within the cognizance of 
the Court of Session, ” and in (c) omit “ by the said Court.’’] 


(II.)— Charges with two or more Heads. 

(a) I (name and office of Magistratey d-c,) hereby charge you [name of accused person] as 
follows : — 

(b) F'ir^i.— That you, on or about the day of 

n flHion 241 knowing a coin to bo counterfeit, delivered 

un secL . the same to another person, by name A.B., as genuine, and thereby 

committed an offence punishable under section 241 of the Indian Penal Code, and within the cog- 
nizance of the Court of Session [or High Court]. 

Secondly , — That you, on or about the day of 

at knowing a coin to be counterfeit, attempted to induce another person, by 

name A,B,yio receive it as genuine, and thereby committed an offence punishable under section 241 
of the Indian Penal Code, and within the cognizance of the Court of Session [or High Court], 

(c) And I hereby direct that you be tried by the said Court on the said charges. 

[Signature and seal of the Magistrate.] 

[To he substituted for (b) : — ] 

(2.) Mrst.— That you, on or about the day of ^ 

On .ootions 802 and 804. committed murder by causing the death 

^ of * • SiDq tneroby 

committed an offence punishable under section 302 of the Indian Penal Code, and within the cogni- 
zance of the Court of Session [or High Court]. 

That you, on or about the day of at 

by causing the death of committed culpable 

homicide not amounting to murder, and thereby committed an offence punishable under section 3()4 
of the Indian Penal Code, and within the cognizance of the Court of Session [or High Court], 

(3.) First. — That you, on or about the day of 

On sections 879 and 882 . offence punishable under section 379 of the Indian Penal Code, and 

within the cognizance of the Court of Session [or High Court]. 

Secomily. —That you, on or abont the day of at 

committed theft, having made preparation for causing death to a person in order to the committing 
of such theft, and thereby committed an offence punishable under section 382 of the Indian Penal 
Code, and within the cognizance of the Court of Session [or High Court]. 

Thirdly.— That yon, on or about the day of at 

committed theft, having made preparation for causing restraint to a person in order to the effecting 
of your escape after the committing of such theft, and thereby committed an offence punishable 
under section 382 of the Indian Penal Code, and within the cognizance of the Court of Session [or 
High Court]. 

Fourthly . — That you, on or about the day of , at 

committed theft, having made preparation for causing fear of hurt to a person in order to the re- 
taining of property taken by such theft, aud thereby committed an offence punishable under seotion 
382 of the Indian Penal Code, and within the cognizance of the Court of Session [or High Court] 

(4) That you, on or about the » in the 

course of the inquiry into before stated in evidence 

* Alternative charges on that ** ,” and that you, on or about the day of 

section 198. ^ at , in the course of the trial of 

before , stated in evidence that “ , one oi 

which statements you either knew or believed to be false, or did not believe to be true, and thereby 
committed an offence punishable under section 193 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court]. 

[In cases tried by Magistrates, substitute “ within my cognizance ” for within the cognizance 
of the Court of Session, ” and in (c) omit “ by the said Court,”] 


* See Sohan Sing, Punj. Rec., 1888, p. 65. 
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(III.)—Chargb for Theft after a previous Conviction. 

I {name and o^ce of Magistrate^ <£;c.) hereby chai*ge you {name of cuccused person) as follows ? — 

That you, on or about the day of at i.., , committed theft, 

and thereby committed an oifence punishable under section .379 of the Indian Penal Code, and 

within the cognizance of the Court of Session [or { M^^strate!’ 

And you the said {name of accused) stand further charged that you, before the committing of 

the said offence, that is to say, on the day of , had been convicted by the {state 

Co urtby which conviction was had) at of an offence punishable under Chapter XVII of the 

Indian Penal Code with imprisonment for a term of three years, that is to say, the offence of house- 
breaking by night {describe the offence in the words used in the section uiCder which the accused 
was convicted)^ which conviction is still in full force and effect, and that you are thereby liable to 
enhanced punishment under section 75 of the Indian Penal Code. 

And I hereby direct that you be tried, &c. 


XXIX.— Warrant of Commitment on a Sentence of Imprisonment or Fine if 

PASSED BY A MAGISTRATE. 

{See sections 245 and 258.) 

To the Superintendent {or Keeper) of the Jail at 

Whereas on the . .. day of ,18 , {name of prisoner), the (1st, 2nd, 3rd, 

as the case may be) prisoner in case No of the Calendar for 18 , was convicted before 

me {name and official designation) of the offence of {mention the offence or offences concisely) under 

section {or sections) of the Indian Penal Code {or of Act ), and was sentenced to {state 

the punishment fully and distinctly ; 

This is ‘to authorize and require you the said Superintendent {or Keeper) to receive the said 
{prisoner's name) into your custody in the said Jail, together with this warrant, and there carry 
the aforesaid sentence into execution according to law. 

Given under my hand and the seal of the Court this day of 18 . 

{Seal,) {Signature,) 


XXX.— Warrant of Imprisonment on Failure to recover Amends by Distress, 

{See section 250.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas {name and description) has brought against {name and description of the accused per' 
sovL) the complaint that {mention it concisely), and the same has been dismissed as frivolous (or 
vexatious), and the order of dismissal awards payment by the said {name of complainant) of the 

sura of rupees as amends ; and whereas the said sum has not been paid and cannot be 

recovered by distress of the moveable property of the said {7iame of complahmnt) and an order 

has been made for his simple imprisonment in Jail for the period of days, unless 

the aforesaid sum be sooner paid ; 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
{name) into your custody, together with this warrant, and him safely to keep in the said jail for the 
said period of {term of imprisomnent), subject to the provisions of section 69 of the Indian Penal Code, 
unless the said sum be sooner paid, and on the receipt thereof forthwith to set him at liberty ; re 
turning this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court this a day of 18 

(iStftti.) {Signature,) 


XXXI.— Summons to a Witness, 

{See sections 68 and 252.) 

To of 

Whereas complaint has been made before me that of has 

(or is suspected to have) committed the offence of {state the offence concisely, with time and place), 
and it appears to me that you are likely to give material evidence for the prosecution ; 

You are hereby summoned to appear before this Court on the day of next, 

at ten o’clock in the forenoon, to testify what you know concerning the matter of the said complaint, 
and not to depart thence without leave of the Court ; and you are hereby warned that if you shall 
without just excuse neglect or refuse to appear on the said date, a warrant will be issued to compel 
your attendance. 

Given under my hand and the seal of the Court this day of 18 • 

{Seed,) {Signature,) 

XXXII.— Precept oib District Magistrate to summon Jurors and Assessors. 

{See section 326.) 

To the District Magistrate of 

Whereas a Criminal Session is appointed to be held in the Court-house at on the 

day of next, ana the names of the persons herein stated have been duly 

drawn by lot from among those named in the revised list of jurors and assessors furnished to this 
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Court ; you are hereby required to summon the said persons to attend at the said Court of Session 
at 10 A.M. on the said date» and, within such date, to certify that you have done so in pursuance of 
this precept. 

{Here enter the names of Jurors and Assessors,) 

Given under my hand and the seal of the Court this day of 18 . 

{Seal,) {Signature,) 


XXXIII.— Summons to Assessor or Juror. 

{See section 328.) 

To {name)f of {place). 

Pursuant to a precept directed to me by the Court of Session of requiring your 

attendance as an Assessor (or a Juror) at the next Criminal Session, you are hereby summoned to 

attend at the said Court of Session at (place) at ten o’clock in the forenoon on the day of 

next. 

Given under my hand and seal of office this day of 18 . 

{Seal,) {Signature,) 

XXXIV.— Warrant of Commitment under Sentence of Death. 

{See section 374.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at the Session held before me on the day of , 

18 (name of prisoner)^ the (1st, 2nd, 3rd, as the case may be) prisoner in case No of the 

Calendar at the said Session was duly convicted of the ollenoe of culpable homicide amounting to 

murder under section of the Indian Penal Code, and sentenced to suffer death, subject to 

the confirmation of the said sentence by the Court of ; 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
(prisoner's name) into your custody in the said Jail, together with this warrant, and him there safe- 
ly to keep until you shall receive the further warrant or order of this Court, carrying into effect the 


order of the said Court. 

Given under my hand and the seal of the Court this day of 

18 . 

{Seal, ) {Signature , ) 


XXXV.— Warrant of Execution on a Sentence of Death. 


(See section 381.) 


To the Superintendent (or Keeper) of the Jail at 

Whereas (name of prisoner) ^ the (1st, 2nd, 3rd, as the case may he) prisoner in case No 

of the Calendar at the Session held before me on the day of 18 

has been, by a warrant of this Court, dated the day of committed to 

your custociy under sentence of death, and whereas the order of the Court of 

confirming the said sentence has been received by this Court ; 

This is to authorize and require you the said Superintendent (or Keeper) to carry the said 

sentence into execution by causing the said to be hanged by the neck until he be dead, at 

(time and place of execution) ^ and to return this warrant to the Court with an endorsement certify- 
ing that the sentence has been executed. 

Given under my hand and tlie seal of the Court this day of 

18 . 


{Seal . ) 


(Signature,) 


XXXVI.— Warrant after a Commutation op a Sentence. 

(See sections 381 and 382.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at a Session held on the day of 18 , 

(name of prisoner)^ the (Ist, 2nd, 3rd, as the case may be) prisoner in case No of 

the Calendar at the said Session, was convicted of the offence of , punishable 

under section of the Indian Penal Code, and sentenced to , and 

was thereupon committed to your custody ; and whereas by the order of the 

Court of (a duplicate of which is hereunto annexed), the punishment adjudged by the 

said sentence has been commuted to the punishment of transportetion for life (or, as the case may 
he) -y 

This is to authorize and require you the said Superintendent (or Keeper) safely to keep the 
said (prisoner's name) in your custody in the said Jail, as by law is required, until he shall be deli- 
vered over by you to the proper authority and custody for the purpose of his undergoing the punish- 
ment of transportation under the said order, 

or 

if the mitigated sentence is one of imprisonment y sapy after the words “ custody in the said Jail,” “ and 
there to carry into execution the punishment of imprisonment under the said order according to 
law.” 

Given under my hand and the seal of the Court this day of 

18 . 


(Seal,) 


(Signature,) 
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XXXVII.— Warrant to levy a Fine by Distress and Sale. 


{See section 386.) 

To [name and designation of the Polioe^ojJicer or other person or persons who is or are to execute the 

warrant). 

Whereas [name and descHption of the offender) was, on the day of 

,18 convicted before me of the offence of [mention the offence concisely) and 

sentenced to pay a line of rupees and whereas the said [name)^ although re- 

quired to pay the said line, has not paid the same or any part thereof ; 

This is to authorize and require you to make distress by seizure of any moveable property be- 

lon^ng to the said [name), which may be found within the district of t and, if 

within [state the number of days or hours allowed) next after such distress the said sum shall not be 
paid [or forthwith) to sell the moveable property distrained, or so much thereof as shall be suffi- 
cient to satisf)^ the said fine ; returning this warrant, with an endorsement certifying what you have 
done under it immediately upon its execution. 

Given under my hand and the seal of the Court this day of 

18 . 


[Seal,) 


[Signature,) 


XXXVIII.— Warrant of Commitment in certain Cases of Contempt when a Fine is 

IMPOSED. 

[See section 480.) 

To the Superintendent [or Keeper) of the Jail at 

Whereas at a Court holden before me on this day [name and description of the ofender) in the 
presence [or view) of the Court committed wilful contempt ; 

And whereas for such contempt the said [name of offender) has been adjudged by the Court to 

pay a fine of rupees or in default to suffer simple imprisonment for the space of 

[s^te the number of months or days ) ; 

This is to authorize and require you the Superintendent [or Keeper) of the said Jail to receive 
the said [name of offender) into your custody, together with this warrant, and him safely to keep in 
the said Jail for the said period of [term of imprisonment), unless the said fine be sooner paid ; and 
on the receipt thereof, forthwith to set him at liberty, returning this warrant with an endorsement 
certifying the manner of its execution. 


Given under ray hand and the seal of the Court this day of 

I 18 • 

[Seat,) [Signature,) 


XXXIX.— Magistrate’s or Judge’s Warrant of Commitment of Witness refusing to 

answer. 


[See section 485.) 

To [name and designation of officer of Court), 

Whereas [name and description), being summoned [or brought before this Court) as a witness 
and this day required to give evidence on an inquiry into an alleged offence, refused to answer a 
certain question [or certain questions) put to him touching the said alleged offence, and duly record- 
ed, without alle^ng any fjust excuse for such refusal, and for his contempt has been adjudged de- 
tention in custody for [term of detention adjudged ) ; 

This is to authorize and require you to take the said [name) into custody, and him safely to keep 

in your custody for the space of days, unless in the meantime he shall consent to be 

examined and to answer the questions asked of him, and on the last of the said days, or forthwith on 
such consent being known, to bring him before this Court to be dealt with according to Hw ; re- 
turning this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court this day of 


[Seal.) 


(Signature.) 


XL.— Warrant of Imprisonment on FailIire to pay Maintenance. 

[See section 488.) 

To the Superintendent [or Keeper) of the Jail at 

Whereas [name, description and address) has been proved before me to be possessed of suffi- 
cient means to maintain his wife [name) [or his child [name), who is by reason of [state the reason) 
unable to maintain herself (or himself) ] and to have neglected [or refused) to do so, and an order 
has been duly made requiring the said [name) to allow to his said wife [or child) for maintenance 

the monthly sum of rupees ; and whereas it has been further proved that the said 

[name) in wilful disregard of the said order has failed to pay rupees being the 

amount of the allowance for the month [or months) of : And thereupon an order 

was made adjudging him to undergo simple (or rigorous) imprisonment in the said Jail for the 
period of ; 
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This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
{name) into your custody in the said Jail, tonfother with this warrant, and there carry the siiid 
order into execution according to law ; returning this warrant with an endorsement certifying the 
manner of its execution. 


Given under my hand and the seal of the Court this day of 

18 

(Seal.) (Signature.) 


XL!.— Warrant to enforce the Payment of Maintenance by Distress and Sale. 

(See section 488.) 

To (name and designation of the Police-officer or other person to execute the loarrant). 

Whereas an order has been duly made requiring (name) to allow to his said wife (or child- 

for maintenance the monthly sum of rupees and whereas the said (name) in wilful dis) 

regard of the said order has failed to pay rupees being the amount of the allowance for the 

month (or mouths) of ; 

This is to authorize and requii*e you to make distress by seizure of any moveable property be- 
longing to the said (name) which may be found within the district of and if within 

(state the number of days or hours allowed) next after such distress the said sum shall not be jiaid 
(or forthwith), to sell the moveable property distrained, or so much thereof as shall be sufficient to 
satisfy the said sura; returning this warrant with an endorsement certifying what you have done 
under it, immediately upon its execution. 


Given under my hand and the seal of the Court this day of 

18 

(Seal.) (Signature.) 


XLII.— Bond and Bail-bond on a preliminary Inquiry before a Magistrate. 

(See sections 490 and 499.) 

I, {name)y of (place), being brought before tho Magistrate of (as the case may be) charge<l with 

the offence of and required to give security for my attendance in his Court and at 

the Court of Session, if required, do bind myself to attend at the Court of tho said Magistmto on 
every day of the preliminary inquiry into the said charge, and should the case be sent for trial by 
tho Court of Session, to be, and appear, before the said Court whmi called upon to answer the 
charge against me ; and, in case of my making default herein, I bind myself to forfeit to Her 
Majesty the Queen Empress of India the sum of rupees 

Dated this day of 18 

(Signature.) 

I hereby declare myself (or we jointly and severally declare ourselves and each of us) surety 
(or sureties) for tho said (name) that he shall attend at the ('ourt of ..... .. on every day of the 

preliminary inquiry into the offence charged against him, and, should the case be sent for trial by 
the Court of Session, that he shall bo, and appear, before the said Court to answer the charge 
against him, and in case of his making default therein, I bind myself (or wc bind ourselves) to for 
feit to Her Majesty tho Queen-Empress of India tho sum of rupees • 

Dated this day of 18 

(Signature.) 


XLIII. —Warrant to discharge a Per.son imprisoned on Failure to give Security. 

(See sect i 071 500.) 

To the Suporintendant (or Keeper) of the Jail at 

(or other ojficer m whose custody the person is). 

Whereas (name and description of prisorter) was committed to your custody under warrant of 

this Court, dated the day of , and has siiice with his surety (or sureties) duly 

executed a bond under section 499 of the Code of Criminal Procedure ; 

This is to authorize and require you forthwith to discharge the said (name) from your custody, 
unless he is liable to bo detained for some other matter. 

Given under ray hand and the seal of the Court this day of 

18 . 

(Signature.) 


X LI V.— Warrant of Attachment to enforce a Bond. 

(See section 514.) 

To the Police-officer in charge of the Police-station at 

Whereas (name, description and address of person) has failed to appear on (mention the occa- 
sion) pursuant to his recognizance, and has by such default forfeited to Her Majesty the Queen- 
Empress of India the sum of rupees (the penalty in the bond); and whereas tho said (narne of per- 
son) has, on due notice to him, failed to pay the said sum or show any sufficient cause why payment 
should not bo enforced against him ; 

H, C CR P 
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This is to authorise and require you to attaoh any moveable property pf the said (nanM) that 

you may find within the district of by seizure and detention, and, if the said 

amount be not paid within three days, to sell the property so attached, or so much of it as may be 
sufficient to. realize the amount aforesaid, and to make return of what you have done under this 
waritmt immediately upon its execution. 


Given under my hand and the seal of the Court this day of 

18 . 

{Seal.) {Signature,) 


XLV.— Notice to Surety on Breach op a Bond. 


{See section 514.) 


To ^f 

Where A.S on the day of 18 you became surety for {name), of 

{place), that he should appear before this Court on the day of , and 

bound 3 'our 8 elf in default thereof to forfeit the sum of rupees to Her Majesty 

the Queen-Empress of India ; and whereas the said {natne) hsis failed to appear before this Court, 

and by reason of such default you have forfeited the aforesaid sum of rupees ; 

You are hereby required to pay the said penalty, or show cause, within days from this 

date, why payment of the said sum should not be enforced against you. 


Given under my hand and the seal of the Court this 
18 


day of 


{Seal.) 


{Signature.) 


XLVI.—Notice to Surety op Forfeiture of Bond for Good Behaviour. 

* I 

{See section 514.) 

To oOf r. . 

Whereas on the day of 18 you became surety by a 

bond for {name), of {place), that he would be of good behaviour for the period of 

and bound yourself in default thereof to forfeit the sum of rupees to Her 

Majesty the Queen-Empress of India ; and whereas the said {name) has been convicted of the 
offence of {mention the ofence concisely) committed since you became such surety, whereby your 
surety bond has become forfeited ; 

You are hereby required to pay the said penalty of rupees or to 

show cause within . days why it should not be paid. 

Given under my hand and the seal of the Court this day of 

18 . 

{Seal.) {Signature.) 


XLVII.— Warrant of Attachment against a Surety. 


{See section 614.) 

To 

Whereas {name, description and address) has lK)und himself a.s sui’ety for the appearance of 
{mention the co^ition of the bond), and the said {name) has made default, and thereby forfeited to 
Her Majesty the Queen-Empress of India the sum of rupees {the penalty in the bond). 

This is to authorize and require you to attach any moveahlo property of the said {name) which 

you may find within the district of by seizure 

and detention ; and, if the said amount be not paid within three days, to sell the property so at- 
tached, or 60 much of it as may be sufficient to realize the amount aforesaid, and make return of 
what you have done under this warrant immediately upon its execution. 


Given under my hand and the seal of the Court this day of 

18 

{Seal.) {Signature.) 


XLVIII.— Warrant of Commitment of the Surety of an accused Person 

admitted to Bail. 

{See section 514.) 

To the Superintendent {or Keeper) of the Civil Jail at 

Whereas {name and description of surety) has bound himself as a surety for the appearance of 

{state the condition of {he bond), and 

the said {name) has therein made default whereby the penalty mentioned in the said bond has been 
forfeited to Her Majesty the Queen-Empress of India ; and whereas the said {name of surety) has, 
on due notice to him, failed to pay the said sum or show any sufficient cause why payment should 
not be enforced against him, and the same cannot be recovered by attachment and sale of moveable 
property of his, and an order has been made for his imprisonment in the Civil Jail for {specify 
the period ) ; 
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This is to authorise and require you the said Superintendent (or Keeper) to receive the said 
(name) into your custody with tnis warrant, and him safely to keep in the said Jail for the said 
[term of imprisonment) ^ and to return this warrant with an endorsement certifying the manner of 
its execution. 


Given under my hand and the seal of the Court this day of 

18 

(Seal,) (Signature*) 


XLIX.— Notice to the Principal op Forfeiture of a Bond to keep the Peace. 

(See section 514.) 

To (namSf description and address)* 

Whereas, on the day of 18 , you entered 

into a bond not to commit, &c. (as in the hond)^ and proof of the forfeiture of the same has been 
given before me and duly recorded ; 

You are hereby called upon to pay the said penalty of rupees 

or to show cause before me within days why payment of the same 

should not be enforced against you. 

Dated this day of 18 

(Seal*) (Signature*) 


L.— Warrant to attach the Property of the Principal on Breach 

OF A Bond to keep the Peace. 

(See section 514.) 

To (name and designation of Police-ofUcer) at the Police-station of 

Whereas {name and description) did, on the day of 

18 enter into a bond for the sum of rupees 

binding himself not to commit a breach of the peace, &c. (as in the bond)y and proof of the forfei- 
ture of the said bond has been given before me and duly recorded, and whereas notice has been 
given to the said (name), calling upon him to show cause why the said sum should not be paid, and 
he has failed to do so or to pay the said sum ; 

This is to authorize and require you to attach by seizure moveable property belonging to the 

said (name) to the value of rupees which you may 

find within the district of and, if the said sum bo not paid within 

to sell the property so attached, or so much of it as may bo sufficient to realize the same ; and to 
make return of what you have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court this day of 

18 

(Seal) (Signature*) 


LI.— Warrant of Imprisonment on BRFA(;ii of a Bond to keep the Peace. 

(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at. 

Whereas proof has been given before me and duly recorded that (name and description) has 
committed a breach of the bond entered into by him to keep the peace, whereby he has forfeited to 

Her Majesty the Queen-Empress of India the sum of rupees ; and whereas 

the said (name) has failed to pay the said sum or to show cause why the said sum should not be paid, 
although duly called upon to do so, and payment thereof cannot be enforced by attachment of his 
moveable property, and an order has been made for the imprisonment of the said (name) in the Civil 
Jail for the period of (term of imprisomtieni ) ; 

This is to authorize and require you, the said Superintendent (or Keeper) of the said Civil Jail, 
to receive the said (name) into your custody, together with this warrant, and him safely to keep in 
the said Jail for the said period of (term of imprisonment ) ; and to return this warrant with an en- 
dorsement certifying the manner of its execution. 


Given under my hand and the seal of the Court this day of 

18 

(Seal*) (Signature*) 


LII.— Warrant of Attachment and Sale on Forfeiture of Bond for Good Bkhavioue. 

(See section 614.) 

To the Police-officer in charge of the Police-station at 

Whereas (nanu^ description and address) did, on the day 

of 18 , give security by bond in the sum of rupees for the good 

behaviour of ( name^ d:c.^ of the principal)^ and proof has been given oefore mo and duly recorded of 

the commission bv the said (naine) of the offence of whereby the said bond has been 

forfeited ; and whereas notice has been ^ven to the said (name)y calling upon him to show cause 
why the said sum should not be paid, and he has failed to do so or to pay the said sum ; 
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This is to authorize and require you to attach by seizure moveable property belonging to the 

said (name) to the value of rupees which you may find within the district of 

and, if the said sum be not paid within , to sell the property 

80 attached, or so much of it as may be sufficient to realize the same, and to make return of what 
you have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court this day of 

18 


(Seal.) 


(Signature.) 


LIII.— Warrant op Imprisonment on Forfeiture of Bond for Good Behaviour. 

(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at.. 

Whereas (name, description and address) did, on the day 

of 18 . give security by bond in the sum of rupees 

for the good behaviour of (namey tfcc., of the principal) y and proof of the breach of the said bond has 
been given before me and duly recorded, whereby the said (name) has forfeited to Her Majesty the 

Queen-Empress of India the sum of rupees ; and whereas he has failed to pay 

the said sum or to show cause why the said sum should not be paid although duly called upon to do 
so, and payment thereof cannot be enforced by attachment of nis moveable property, and an order 
has been made for the imprisonment of the said (name) in the Civil Jail for the period of (term of 
imprisonment ) ; 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
(name) into your custody, together with this warrant, and him safely to keep in the said Jail for the 
said period of (term of imprisonment) y returning this warrant with an endorsement certifying the 
manner of its execution. 

Given under my hand and the seal of the Court this day 

18 

(Seal.) ( Signature, ) 



APPENDIX. 

IlEOULATION No. V of 1892. 

A Regulation to provide for the administration of Criminal Justice in Upper Burma. 
Receioed the, assent of the Governor -General on the 2Hth December 189*2 ; published in the “ GazeiU 
of India ” on the 21st December 1892 and in the “ Burma Gazette ” of the same date* 


Whereas it is expedient to provide for the administration of Criminal Justice in Upper Bur- 
ma ; It is hereby enacted as follows : — 

1. (1), — This Regulation may be called the Upper Burma Criminal Justice Regulation, 1892 ; 

and 

(2). — It shall come into force on the 1st January, 1893. 

2. (1). — Subject to the moditications set forth in the schedule to this Regulation, the Code of 
Criminal Procedure, X of 1882, as amended for the time being by subsenuent enactments (which 
Code as so amended is in this Regulation referred to as “ the Code ”) shall extend to the whole of 
Upper Burma, except the Shan States, so far as it can be made applicable in the circumstances for 
the time being. 

(2).— For the purpose of facilitating the application of the Code, any Magistrate or Court may 
construe any provision therein with such alterations not affecting the substance as may be necessary 
or proper to adapt it to the matter before the Magistrate or Court. 

3. — All notificitions published, proclamations issued, powers conferred, forms prescribed, local 
limits defined, sentences passed, and orders, rules and sippointments mide, under the Code of Cri- 
minal Procedure, 1882, as modified by Regulation VII of 1886 or Regulation VI of 1890, shall, so 
far as may be practicable, be deemed to have been respectively published, issued, conferred, pre- 
scribed, defined, passed and made under the corresponding provision of the said Code as modified 
by this Regulation. 

SCHEDULE, 


Modifications subject to which the Code is to extend to Upper Burma with the estcoption of the 
Shan States. 

(Section 2, sub-section 1.) 

I. — Except in reference to proceedings against European British subjects or persons jointly 
charged with European British subjects, the expression “ High Court ” shall mean the officer ap- 
pointed by the Local Government with the previous sanction of the Governor- General in Council 
to be the Judicial Commissioner of Upper Burma. 

II. — (1) Subject to the provisions of sub-sections (2) and (3), each division for the time being 
administered by a Commissioner shall be a Sessions division, the Court of the Commissioner shall 
be the Court of Session for the Sessions division, and the Commissioner shall be the Judge of the 
Court of Session. 

(2) The Local Government may, by notification in the official Gazette, exclude any district or 
part of a district from a Sessions division constituted under sub-section (1), and may, in like man- 
ner, cancel or vary any such notification. 

(3) While a notification under sub-section (2) is in force with respect to any district or part of a 
district, the following consequences shall ensue, namely 

(a) the district or the part of a district, as the case may be, shall be a Sessions division ; the 
Court of the District Magistrate shall be the Court of Session for the Sessions division, and the Dis- 
trict Magistrate shall bo the Judge of the Court of Session, and, 

{b) as Judge of the Court of Session the District Magistrate may take cognizance of any offence 
as a Court of original jurisdiction without the accused person being committed to him by a Magis- 
trate, and when so taking cognizance of an offence shall, subject to the provisions of this Regulation, 
follow the procedure prescribed for the trial of warrant cases by Magistrate. 

(4) Whenever a notification is published under sub-section (2) it shall be immediately reported 
by the Local Government to the Governor-General in Council. 

(5) Subject to such rules as the Local Government may from time to time make in this behalf, 
a trial before a Court of Session may be without jury or aid of assessors. 

III. — Notwithstanding anything in Act V of 1861, or in any other enactment for the time being 
in force, the Local Government may confer on any police officer all or any of the powers conferred 
or conferable by or under the Code on any Magistrate, in regard to particular cases, or to a parti- 
cular class or particular classes of cases or to cases generally. 

IV. ~(1) A Magistrate of any class may pass a sentence of whipping. 

(2) A Magistrate of the second class may pass a sentence of whipping, witliout being specially 
empowered in that behalf by the Local Government. 

(3) A MJkgistrate of the third class shall not pass a sentence of whipping unless he is specially 
empowered in that behalf by theJLocal Government. 
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V. — Magietrates described in the first column of the following table shall have the powers 
severally specified against them in the second column thereof, without being further empowered in 
that behalf 


Magistrates. 


Powers. 


Magistrates of the first class To require security for good behaviour, section 

110 . 

To make orders as to local nuisances, section 133. 
To make orders prohibiting repetition of nui- 
sances, section 143. 

To make orders under section 144. 

To entertain cases without complaint, section 191, 
clause (c) 

Magistrates of the first or second class ... To entertain complaints, section 191, 

To receive police reports, section 191, clause 
Sub-divisional Magistrates To call for records, section 435. 


VI. — In any Police-station to which the provisions of this section may be specially applied by 
the Local Government by notification in the official Gazette, any Police-officer may exercise the 
powers conferred by section 55 on an officer in charge of a Police-station. 

VII. — (1) Notwithstanding anything in section 57 or section 61, an officer in charge of any 
Police-station to which the provisions of this section may be specially applied by the Local Govern- 
ment, by notification in the official Gazette, may detain a person arrested without warrant so long as 
under all the circumstances of the case is reasonable. 

(2) But when the officer, of his own authority, detains any such person in custody for a longer 
perioa than twenty-four hours,exclusive of the time necessary for the journey from the place of arrest 
to the Magistrate’s Court, he shall state in the report prescribed in section 62 his reasons for pro- 
longing the detention of the person ; and, where the detention extends beyond three days, shall 
submit further reports of the reasons therefore at such intervals as the Magistrate, to whom the 
report under section 62 was submitted, may by general or special order direct. 

VIII. — A District Magistrate tendering a pardon to an accomplice under section 337 may, not- 
withstanding anything in that section, try the case himself. 

IX. — Notwithstanding anything in the Code, the Local Government may from time to time 
make rules with respect to the record to be made in cases tried by such village headmen as a 
Ma^strate of the third class and as to the disposal of the record. 

X. — A person convicted on a trial held by a District Magistrate acting as such with respect to a 
district or part of a district which has been excluded from a Sessions division under sub-section (2) 
of section II of this schedule may appeal to the Court of Session of the Sessions division from 
which the district or the part of a district has been so excluded, 

XI. — Notwithstanding anything in this schedule or in the Code, an appeal shall not lie in 
any case in which a District Magistrate or Court of Session passes a sentence of imprisonment for 
a term not exceeding six months, or of fine not exceeding five hundred rupees or of whipping, or of 
all or any of those punishments combined. 

XII. — (1) The District Magistrate may in any case in which he has himself called for, or a 
Sub-Divisional Magistrate has forwarded to him, the record of a proceeding before a Magistrate 
of the second or of the third class, pass such order in the case as he thinks fit ; 

Provided that he shall not pass a severer sentence for the offence which, in his opinion, the 
accused has committed than might have been passed for such offence by the Magistrate who tried 
the case, and that no order shall be made to the prejudice of the accused unless he has had an 
opportunity of showing cause against it, 

(2). The Governor-Greneral in Council or the Local-Government may at any time, by notifica- 
tion in the official Gazotte,direct that this section shall cease to be in force in any district with effect 
from a date to be specified in the notification. 

XIII. — In any case in which an appeal lies, the Appellate Court may enhance any punishment 
which has been awarded ; 


Provided that, if the appeal is from the sentence of a Magistrate of any class, the Appellate 
Court shall not inflict a greater punishment than might have been inflicted by a Magistrate of the 
first class. 

XIV. — Notwithstanding anything in section 495, a Court may allow any Police-officer to con- 
duct a prosecution. 

XV. — Notwithstanding anything in the Code, a finding, sentence or order shall not be revers- 
ed or altered on appeal or revision on account of any irregularity of procedure unless the irregu- 
larity has occasioned a failure of justice. 

XVI. — Buies under section 553, clause (c), may regulate the following among other matters, 
namelv ; — 

(a) the fees to be paid for processes ; and 

m) the fees to be paid for copies and inspection of records. 

XVII. — Nothing in this schedule with respect to procedure in inquiries or trials, or with 
respect to sentences or appeals therefrom, or the enhancement or execution thereof, shall be con- 
strued to affect the Code in its application to European British subjects. 



ABATEMENT- 
of appeals, S. 431 
ABETMENT— 

when security may be taken from 
person convicted of, of offence as to 
breach of tho peace, S. 106 . . 55 

place of trial of, of offence, S. 180 119, 120 
not open to Court to find man guilty of 
the, of an offence on charge of the 
offence itself ... ... . . 174 

charges of offence and, of such offence 
may be tried jointly or separately, 

S. 239 ... ... ... 174 

upon trial of A for murder and B for, 
thereof, a confession by A implicat- 
ing B cannot be taken into consider- 
ation against B ... ... 175 

of certain offences may be tried sum- 
marily, S, 260 ... ... 187 

of certain offences triable summarily 
by Bench of Magistrates, S. 261 ... 189 

compoundable when offence is com- 
poundable, S. 345 . . . ^34, 335 

ABDUCTION— 

of married woman is compoundable, 

of woman or female child. Power of 
Magistrate to compel restoration, S. 

551 .. ... ... ... 367 

ABSCONDING— 

proclamation for person, S. 87 ... 46 

fee for such proclamation .. ... 47 

meanings of terra ... 47 

attachment of property of person, S. 88 47,48 
restoration of attached property on ap- 
pearance of, accused, S. 89 49 

to avoid service of summons, notice or 
order proceeding from a public ser- 
vant is punishable ... ... 50 

record of evidence whore accused, 

S. 512 ... ... .. 338 

fact of accused, must be established 
before deposition of witnesses record- 
ed in his absence ... ... 338 

ABSENCE- 

effect of, of complainant in warrant 
cases, S. 259 . . ... ... 186 

of juror, procedure on, S. 282 ., 200 

effect of, of on© assessor, S. 285 . . . 200 

all assessors, S. 285 . 200 

of witness, remand or adjournment 
from, S. 344 ... ... ... 232 

of absconding accused, record of evi- 
dence in, S. 512 . . ... 338 

ACCIDENTAL DEATH— 

police to inquire and report as to, S. 174 115 

acoomplice- 

tender of conditional pardon to, S, 337 226 
Magistrate tendering pardon to, not 
to try case himself, S. 337 ... 226 


Page. 

ACCOMPLICE {Comhided)- 

in Upper Burma, District Magistrate 
tendering pardon may try case of ... 226 
how far pardon protects ... ... 227 

Magistmte to explain conditions of 
pardon to ... ... ... 227 

wfdght of evidence of ... ... 227 

direction to jury as to evidence of ... 227 
corroboration of ... ... 227 

omission to caution jury not to accept 
uncorroborated testimony of, amounts 
to a misdiroction ... ... 227 

conviction not illegal because on un- 
corroborated testimony of an ... 227 
when proceedings to be taken against, 
to whom pardon tendered for breach 
of tho conditions ... ... 227 

power of Court to tender pardon to, 
after commitment, S. 338 228 

when pardon may bo tendered to a 
prisoner who has pleaded guilty ... 228 
commitment of, to whom pardon has 
been tendered for non-compliance of 
condition, S. 339 ... ... 228 

statement made by, who has accepted 
tender of pardon admissible against 
him when pardon withdrawn, 8. 3^ 228 

no prosecution against, for giving false 
evidence in respect of such statement 
without sanction, 8. 339 . . ... 228 

committed for non-compliance of con- 
ditions not to be tried with prisoners 
in whose cose he has given evidence 228 
ACCUSED— 

person may be defended by pleader . . . 
arrested without a warrant, custody by 
Police of, 8. 61 ... ... ... 35 

statements to Police not to be signed or 
admitted in evidence against, S, 162 101 

when Police diary may be used by, S. 

172 ... 

where to be tried, S. 179 ... ... 119 

when personal attendance of, dispensed 
with, S. 205 ... ... ... 147 

as to personal attendance of, when 
a purdanasheen ... 148 

remand of ... 149 

discharge of, S. 209 ... ... 150 

persons, examination of ... ... 151 

not competent to Court to crosse-x- 

amine ... ... ... 151 

to give list of witnesses for defence on 
trial, S. 211 ... ... 154 

commitment by Magistrate on further 
evidence after discharge of ... 155 
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in wai rant-cases, 8. 258 185 

writing of judgment should precede 
passing of order of ... ... 248 

judgment of, what to state and direct, 
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dence given at time to be transmitted 
with petition of ... ... 276 

prisoners to be furnished with copy of 
judgment or order appealed against, 
and not merely with copy of sen- 
tence ... ... ^ ; 270 

how presented when appellant in jail, 

S. 420 ... .... 276 

officer in charge of jail should give 
prisoners every facility to enable them 
to prepare petitions of ... ... 276 

form of petitions presented to officei’s 
in charge of jails ... ... 270 

jail petitions of, to be sent direct to 
High Court ... ... ••• 276 

as to records of appealed cases to be for- 
warded ... ... ••• 276 

rules in Punjab as to petitions of ap- 
peals . . ... , 276 

procedure by officer of jail and Sessions 
Judge on being made to High Court 277 
petitions of, emanating from pri.soners 
in jail should be countersigned by the 
Superintendent of the jail ... 277 

summary rejection of, S. 421 ^ ^ ... 277 

petition of, presented for admission may 
be withdrawn ... ... ... 277 

rules as to time wdthin which, to be 
heard in Chief Court of Punjab ... 277 
appellant in criminal case has a right to 
appear and be heard by a mukhtear... 277 
notice of, S. 422 277 , ^8 

grounds of, to be furnished, S. 422 ... 278 

rules in Bombay as to ... ... 278 

powers of Appellate Court in disposing 
of, S. 423 ... ... • . 278 

in Sonthal 
Pergunnahs 278 
as to enhancing sentences on ... 278 

a Sessions Juage on, can quash an ille- 
gal conviction by Assistant Magis- 
trate ... ... .. 279 

Chief Court of Punjab has power to 

set aside an acquittal on ... ... 279 

Appellate Court cannot find prisoner 
guilty of graver charge unless he has 
had opportunity to defend himself on 
altered charge ... ... 279 

judgments of Subordinate Appellate 
Courts, S. 424 ... ... ... 280 



INDEX. 


445 


APPEAL {Concluded ) — 

order by High Court on, to be certified 
to lower Court, S. 425 ... ... 280 

rules as to orders passed in criminal, 
in Punjab ... ... ... 280 

rules for certifying and execution of 
orders of Courts of, in Bombay ... 281 
in North-Western Provinces 281 
decisions on, to bo certified to lower 
Court ... ... ... 281,282 

suspension of sentence pending, S. 426 28*2 

release of appellant on bail, S. 426 ... 482 

sentence of imprisonment cannot be 
suspended ... ... 282 

from acquittal, arrest of accused on, 

S. 427 ... .. 2S2 

scandalous petition of ... ... 282 

Appellate Court may take further evi- 

dence or allow it to be taken on, 
S.428 ... 28*2,283 

procedure where Judges of Court of, 
are equally divided, IS. 429 ... 283 

finality of orders on, S. 430 ... 283 

all sentences passed in criminal cases 
in Sonthal Pergunnahs are final . . 283 
decision on, to be certified to Lower 
Court ... ... 283 

abatement of, S. 431 ... .. 284 

from order declaring person not an 
European British subject, S. 453 305 

from convictions in cases of contempt, 

S. 486 ... ... .. 322 

from orders on forfeiture of bond, S. 515 340 
against order to sell unclaimed proper- 
ty, 8. 524 ... ... ... 343 

High Court may order, to be transfer- 
red to itself, S, 526 ... 344 

who has power to transfer criminal, 

8.527 ... ... .. 348 

decided by Magistrate not empowered, 
effect of, 8. 530 . . ... 350 

payment of fine for expenses or by way 
of compensation to be suspended 
^nding, 8. 545 ... 363 

APPELLANT- 

en titled to be hoard before appeal is 
dismissed, 8. 421 277 

what is reasonable opportunity to, 

8. 421 277 

notice of appeal to, 8. 422 ... 277, 278 

abatement of appeal on death of, 8. 431 284 
whether High Court may call for re- 
cord on death of ... 284 

APPELLATE COURT— 

power of, to demand security to keep 
the peace ... 58 

when High Court will exercise powers 
of, where law allows no appeal 270 

powers of, in disposing of appeals, 

8.423 ... 278 

in Sonthal Pergunnahs 278 

judgment of Subordinate, 8. 424 ... 280 

may take further evidence or allow it 
to be taken, 8. 4*28 ... 282 

copy of order of, to be certified with 
proceedings called for by High Court 288 
when, may order framing of charge, 

8. 5;15 ... 353 

when, may order expenses or compen- 
sation to be p lid out of fine, 8. 545 ... .363 
APPOINTMENT OF— 

Sessions Judge, 8. 9 ... ... 8,9 

Additional Sessions Judge, 8. 9 ... 8, 9 

Joint Sessions Judge, 8. 9 ... ... 8, 9 

Assistant Sessions Judge, 8. 9 ... 8, 9 

Public Prosecutor, S. 492 . . . 328, ^9 


APPROVEK— ■ 

as to weight to be attached to evidence 
of ... ... ... ... 227 

how far pardon protects an ... 227 

deposition of, wneu to bo used as evi- 
dence a^inst him ... ... 228 

when, to oe tried for not conforming 
with conditions of pardon ... 228 

as to evidence of, against accomplices. . . 228 
ARMS ACT— 

where offence against, may be tried, 

8. 184 ... ... 122 

ARMS AND AMMUNITION ACT- 

trial of offences against 18, 122 

AKMY— 

arrest of deserters from, without war- 
rant, 8. 54 ... ... ... 30 

persons belonging to, unless specially 
liable exempt from serving as jurors 
or assessors, 8. 320 ... ... 222 

ARREST— 

powers of Police to ... ... 94 

in Presidency towns ... 2, 27, 28 

public when to assist in, 8. 42 ... 24 

now made, 8. 46 . . ... 27 

resisting endeavour to, 8. 46 ... 27 

substance of warrant to be notified to 
person to be arrested ... ... 28 

wari*ant of, to be shown if required ... 28 

resistance or obstruction to, punishable 28 
as to resisting constable without war- 
rant ... ... ... 28 

person arresting without warrant liable, 
when ... ... ... 28 

search of place entei*ed by person sought 
to be arrested, 8. 47 ... ... 28 

when person not acting under war- 
rant may— person escaping from legal 
custody ' ... ... ... 28 

procedure when ingress not obtainable, 

8.48 .. ... ... 28 

breaking open zenana, 8. 48 ... 29 

power to break open doors, windows, 
for purposes of liberation, 8, 49 ... 29 

no unnecessary restmint to person 
arrested, 8. 50 ... ... ... 29 

liability of Police-officers offering un- 
necessary violence when making ... 29 

as to search of arrested persons, S. 51 29 

as to procedure by Police upon seizure 
of property un derS. 51 ... 29 

mode of searching women upon, 8. 52 .. 29 

power to seize offensive weapons in 
making, 8. 53 ... ... ... 30 

without warrant — 

when Police may, without warrant, 

8. 54 ... . . ... 30 

provisions of Bengal Police Act as to, 
without warrant ... ... 30 

Criminal Tribes Act XXVII of 1871 
with regard to, without warrant ... 30 

duties of Police arresting without war- 
rant... ... ... ... 31 

of person whose evidence is required 
by Police-officer making enquiry ... 31 

Police-officer directing another to, is 
himself responsible ^ ... . 

as to pursuing offender into other juris- 
diction ... . **• 

what is a reasonable suspicion for, 
without warrant 31, 32 

of deserter ... ... ... 32 

village chaukidar not a Police-officer 
within 8. 54 . . ... ^ ... 32 

without warrant of persons in posses- 
sion of contiuband salt, by whom ... 32 
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ARREST {Continued)-- 
without warrant — 

without warrant of vagabonds, habitual 
robbers, &c,, S. 55 ... ... 32 

powers of certain Police-officers in 
Upper Burma to act under S. 55 ... 33 

as to option of reasonable bail being 
given to person arrested under S. 65 33 

of wandering lunatics ... ... 33 

of vagrants ... ... ... 33 

of mUitary offenders ... ... 33 

what persons, head-constable or officer 
above the rank of a head-constable, 
may ••• ••• ••• 33 

special powers of Police in Presidency 
towns to ... ... ... 33 


procedure when Police-officer deputes 
subordinate to, without warrant, S. 56 34 

refusal to give name and address upon, 

S. 57 ... ... ... 34 


as to detention of a person in Upper 
Burma arrested witnout a warrant ... 34 

pursuit of offenders in other jurisdic- 
tions, S. 68 ... ... ... 34 

by private persons, S. 59 ... 34, 35 

power to master or owner of ship to, 
without warrant ... ... 35 

rescue from custody of a private person 
making ... ... ... 35 

person arrested to be taken befoi’e 
Magistrate or officer in charge of 
Police-station, S. 60 ... ... 35 

how persons arrested may be discharged 35 
persons arrested not to be detained 
more than 24 hours, S. 61 ... 35 

application to retain accused for more 
than 24 hours must show ^od cause 
for presence of accused at Police-sta- 
tion being required ... ... 35 

as to guilty knowledge of Police In- 
spector when person detained for 
more than 24 hours ... ... 35 

when prisoners are to be handcuffed 36 
Police to report, S. 62 ... 36 

to whom such report to be made ... 36 

as to discharge of person apprehended, 
s.6:i ... ... ... 36 


for offence committed in Magistrate’s 
presence, S. 64 . ... ... 36 

in presence of Magistrate, S. 65 ... 36 

power on escape to pursue and retake, 

S. 66 ... ... 36 

with warrant — 

warrant of, to whom to be directed, 

S. 77 ... ... 43 


may be directed to land holders, &c. , 

S. 78 .44 

warrant of, directed to Police-officer 
by whom may be executed, S. 79 ... 44 

substance of warrant of, to be notified 
to person to be arrested, S. 80 44 

person arrested to be bi’ought before 
Court without delay, S. 81 ... 45 

of an accused escaping to Aden, as to 
manner of effecting ... .-^45 

procedure on, of person against whom 
warrant issued, S. 85 ... 46 

procedure by Ma^strate before whom 
person arrested is brought, S. 86 ... 46 

issue of warrant of, in lieu or in addi- 
tion to summons, S. 90 ... ... 49 


on breach qf the peace — 
as to, on breach of bond for appear- 
ance, S. 92 ... ... ... 50 

when j^rson about to commit a breach 
of the peace may be arrested, S. 114 62 


ARREST {Continued ^) — 
on breach of the peace — 
of person under 8. 114 to be made by 
Magistrate only on recorded infor- 
mation ... ... ... 62 

by military under order of Magistrate, 

S. m ... ... ... 70 

by military without order of Magis- 
trate, S. 131 ... ... ... 70 

by Police to prevent commission of 
cognizable offence, S. 151 ... 94 

by Police without warrant, non- 
cognizable offence, S. 156 ... 96 

in case of, by certain Magistrate for 
offence committed without local juris- 
diction, S. 187 ... ... ... 123 

of persons other than European British 
subjects escaping into British India 124 
of accused in appeal from acquittal, 

S. 427 ... ... ... 282 

of person on bail for non -bailable 
offence, S. 497 .. ... ... 331 

ARTICLES OF WAR— 


provisions as to arrest under ... 33 

ASSAM— 

to what parts Code does and does not 
apply . ••• 1 

Cachar Sessions Division of ... 8 

trial by jury in ... ... 192,193 

ASSESSORS— 


no summons for appearance of, or war- 
rant for arrest of, S. 90 ... ... 49 

trial before Sessions Court may be with, 
S.268 ... ... ... 192 

when found to be deaf and dumb ... 192 
trial by same, of several offenders in 
succession, S. 272 ... ... 196 

expenses of .. ... ... 196 

change of ... ... ... 196 

how chosen, S. 284 ... ... 200 

unable to attend, procedure, on, S. 285 200 
view by, of place of occurrence of 
offence, S. 293 ... ... ... 208 

when, may be examined, 8. 294 ... 208 

to attend at adjourned sitting, S. 296 208 
delivery of opinion of, S. 309 . . . 218 

for Court of Sessions — 

who are liable to serve as, S. 319 ... 222 

who are exempted from serving as, 

S. 320 ... ... ... 222 


in N.-W. Provinces ... 

222 

in Oudh ... 222 

in mofussil in Madras 
Presidency ... 222 

list of, by whom prepared and what to 
contain, S. 321 ... ... 223 

rules in Bombay as to list of ... 223 

publication of list of, S. 322 ... 223 

objections to list of, S. 323 ... 223 

revision of list of, S. 324 ... ... 223 

annual revision of list of, S. 325 ... 224 

District Magistrate to summon, S. 326 224 
when, to be selected ... 224 

power of Court of Sessions to, S. 327 . . . 224 
form and service of summons to, 8. 3^ 224' 
when Government or railway servants 
may be excused from serving as, 
S.fcg ... ... ... 224 


when Court excuse attendance of, 

S. 330 ... ... 224 

list of, who have attended Sessions to 
be made at such Sessions, S. 331 ... 224 

penalty for non-attendance of, S. 3^ 225 
being fined and giving good ground for 
non-attendance, Judge should recon- 
sider order ... ... ... 226 
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ASSESSORS {Concluded ) — 
for Court of Sessions (concluded) — 

mixed, in certain cases, S. 451 303, 3(M 

effect of omission to revise list of, on 
proceedings, S. 537 ... ... 354 

ASSISTANT CHEMICAL EXAMINER— 
See Chemical Examinee. 

ASSISTANT COMMISSIONERS- 

powers conferrible on ... 16, 17 

ASSISTANT SESSIONS JUDGE- 
See Se-^sions Judge. 

ATTACHED PROPERTY— 

appeal from order rejecting applica- 
tion for restoration of attacht^l pro- 
perty, S. 405 ... ... 270 

ATTACHMENT— 


of property of person absconding, S. 88 47 

how to be made if attached property be 
debts or moveable property, S. 88 . . 47 

how to be made where property is 
immoveable, S. 88 47, 48 

as to powers, duties and liabilities of a 
receiver of property of absconding 
person under ... ... ... 48 

Fee for warrant of, in Bengal and 
Assam ... . ... 48 

issue of proclamation before ... 48 

of property of party absconding ... 48 

claims of third persons cannot be in- 
vestigated by Magistrate in case of 48 
forms of orders of, and warrants of ... 48 

rule in Bengal as to sale of revenue 
land under ... . . ... 48 

proceedings under S. 88 as to, are not 
judicial proceedings ... ... 49 

restoration of property under, S. 89 49 

any Magistrate has power to restore 
property under, under S, 89 ... 49 

ATTEMPT- 


to commit offence when compoundable, 
S. 345 

ATTENDANCE— 


235 


of witnesses on investigation of Police, 

8. 160 ... ... ... 99 

of accused, issue of process for, 8. 204 147 

of accused in person when dispensed 
with, 8. 205 ... ... 147,148 

of jurors or assessors in Government or 
Railway employ when excused, 8. 329 224 
of juror or assessor, Court may excuse, 
8.330 ... ... ... 224 


BAIL- 

person arrested under 8. 55 should al- 
ways be given option of release on 
reasonable ... ... ... 33 

Commissioner of Police has power to 
admit person arrested to, 8. 86 ... 46 

form of bond for, after arrest under a 
warrant ... ... ... 46 

when Police-officer may take, 8s. 169, 

170 ... ... ... 111,112 

where Sessions Judge disagrees with 
verdict and submits case to Hmh 
Court may admit accused to, 8. $)7 216 
release of accused on, pending appeal, 
8.426 ... ... 282 

accused arrested in appeal from acquit- 
tal may be admitted to, 8. 427 ... 282 

Presidency Magistrate may admit ac- 
cused on, pending reference to High 
Court, 8. 4^ ... ... 284 

High Court may admit accused to, when 
case reserved, 8, 434 ... ... 284 

release of lunatic on, pending investiga- 
tion or trial, 8. 466 ... ... 312 


BAIL {Concluded ) — 

to taken in case of bailable offence, 
8.496 
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bonds in criminal cases are exempted 
from Court-fees ... ... 331 

when, may be taken in case of non- 
bailable offence, 8. 497 ... ... 331 

whose duty it is to decide of sufficiency 
or otherwise of ... ... 331 

demand, when accused has been dis- 
charged 3^ 

what Courts have power to direct ad- 
ission to, or reduction of ... 332 

rule in N.-W. P. with reference to 3^, 3^ 
bond of accused and sureties, 8* 499 ... 332 
discharge of accused on execution of 
bond, 8. 500 ... ... ... 333 

power to order sufficient, when that 
first taken is insufficient, 8. 501 ... 333 

discharge of sureties, 8. 502 ... 333 

BAIL-BOND— 


form of, after arrest under a war- 
rant... . . .. ... 46 

in criminal cases exempted from 

Court-fees ... ... ... 331 

BAILABLE OFFENCE— 

definition of, 8. 4 (r) ... ... 

taking of bail in, 8. 496 ... ... 331 

Bail in case of offence which is not a, 

8. 496 ... ... ... 331 

BALUCHISTAN- 

power of Chief Commissioner of, as 
High Court ... ... ... 23 

BANK OF MADRAS— 


exemption of certain officers from serv- 
ing on jury ... ... ... 221 

BARRISTER-AT-LAW— 

right of, to defend accused ... 229 

when, may address Court in English... 229 
See Advocate ; Counsel : Pleader. 
BATTA- 

to witness in criminal cases to be paid 
daily ... ... ... 46 

BENCHES OF JUDGES- 


differenco of opinion of, where sen- 
tence submitted for confirmation, 

S. 378 ... ... ... 255 

BENCHES OF MAGISTRATE8- 

power of Local Government to appoint 
and empower, 8. 15 ... ... 10 

powers exercisable by, in absence of 
special directions, 8. 15 ... ... 10 

notification published by Government 
respecting, in certain districts 10 

exercising 2nd and 3rd class powers, 
api)eal from conviction of 11 

power of Local Government to frame 
rules for guidance of, 8. 16 ... 11 

subordination of, to District Magis- 
trate and Subdivisional Magistrate, 

8.17 ... ... ... 11 

Presdy. Magistrates may form, 8 . 18 ... 12 

who may make rules for guidance of, 

8.21 ... ... 12,13 

rules as t<L in force in Courts of Presi- 
dency Magistrates in Calcutta 13, 14 

in Bombay ... *13 

whether, have jurisdiction under 8, 145 
to act in disputes as to possession of 
land ... ... ... 85 

power of Local Government to inv^t, 
with certain powers ... ... 85 

when, may trv summarily, 8. 200 ... 186 

notification by Bengal Governinent 
respecting, with reference to sum- 
mary trh^ in certain districts 
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BENCHES OF MAGISTRATES [Concld,)— 
in Bengal any Bench of two or more 
Honoi*ary Magistrates sitting with 
a salaried Magistrate exercising not 
less than 2nd class powers is vested 
with first class powers ... ... 189 

no appeal from sentence passed under 
S. 2^ by such a Court ... ... 189 

power of Local Government to empower 
certain, to try summarily, S. 291 ... 189 

what offences cognizable by Bench of 
Police Magistrates in Madras .. 189 
may be authorised to prepare recoi'd by 
clerk, 8. 2()5 ... ... ... 191 

appeal from conviction by, invested 

with 2nd or 3rd class powers ... 271 


BENGAL— 

what Magistrates have power to com- 
mit in ... ... 148 

notification respecting summary trials 
in ... ... ... ... 189 

trial by jury in ... ... ... 193 

levy of fines in ... ... ... 259 

power of District Magistrate to call 
for and deal with records in ... 286 

rule in, as to lunatics ... 315 

practice and rules in, as to transfer of 
cases in ... ... ... 347 

power of District Magistmtes in, to 
withdraw cases ... .. 349 

as to expenses of complainants and wit- 
nesses in ... ... ... 360 


BIAS- 

Judge to be without, S. 555 ... 368 

of Judge who is a Municipal Commis- 
sioner, S. 555 ... ... ... 368 

imputation of prejudice by reason of . . 369 

BIGAMY- 

proseCution for, S. 198 
where in an inquiry as to abduction of 
a wife it appears slie has committed. 
Magistrate may without further 
complaint commit her for latter 
offence ... ... ... 142 

complaint of the brother of a lunatic 
for purpose of prosecution against 
wife of lunatic for, cannot bo enter- 
tained ... ... ... 142 

BOMBAY- 

rules as to military offenders in ... 177 

rules as to Presidency Magistrates in 13 
notification respecting summary trials 
in ... ... ... ... 189 

number of jurors in ... ... 197 

rules in, as to lists of jurors and asses- 
sors ... ... ... ... 223 

rules in, as to sentences of imprison- 
ment and transportation .. ... 257 

levy of fines in ... ... ... 260 

whipping in ... ... ... 263 

rules in, as to appeals ... ... 278 

rules in, for certifying and execution of 
orders of Courts of Appeal in . 281 

• power of District Magistrates to call 

for and deal with records in ... 286 

rules as to references in ... .. 

rules in, as to commitment of European 
British subjects ... 302, 333 

Procedure in, with respect to European 
British subjects ... ... 306 

districts in which High Court at, 
to exercise jurisdiction over Euro- 
pean British subjects ... 307, 308, 309 
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medical officer with respect to lunatics 
in .. ... ... ... 312 


BOMBAY {Concluded) — 

as to Magistr ates empowered to sell sus- 
picious or stolen property in ... 344 

rules in, as to transfer of cases ... 347 
as to expenses of complainants and 
witnesses in ... ... 360, 361 

rules in, as to furnishing copies of 
proceedings ... ... 365, 366 

BOMBAY COURT OF PETTY SESSIONS— 
exercise of powers of, 8. 20 ... 12 

BOND- 
for appearance — 

when to be taken by Police-officer when 
person arroste<l for non-cognizable 
offence, 8. 57 ... ... ... 34 

when (^oiirt may take, S. 91 ... 50 

as to arrest on breach of, 8. 92 ... 50 

from accused, when Police-officer may 
take, Ss. 169, 170 ... Ill, 112 

no witness to be required to give se- 
curity for his appearance other than 
his own, S. 171 ... ... 113 

complainants and witnesses to execute, 
before Sessions Court or High Court, 
8.217 ... ... ... 157 

to be taken in case of bailable offence, 

8. 496 

where personal attendance of accused 
dispensed with, should be taken from 
him, not hi.s agent ... ... 331 

from accused in summons-case ... 331 

amount of, to be fixed, 8. 498 . . 3/32 

to be executed by accused and sureties, 

8.499 ... ... 332 

discharge of accused from custody on 
execution of, 8. .500 ... ... 333 

sureties may apply to have, discharged 
as against themselves, 8. 502 ... 3.33 

deposit in lieu of, 8. 513 ... ... 3.38 

procedure in forfeiture of, 8. 514 ... 339 

for good behaviour — 

when and by w'bora, may be taken 
from vagrants and suspected persons, 

8. 109 ... 58, 59 

length of period of, 8. 109 .. ... 59 

when 2nd security can be demanded 
after confinement in default of secu- 
rity .. ... 59 

wdien and by whom, may be taken from 
habitual offenders, 8. 110 ... 59 

length of period of such, 8, 110 59 

security can only be taken for one 
year . ... . . 59 

accused must be informed of accusation 
and be given an opportunity to enter 
into defence ... ... ... 59 

amount of ... ... ... 60 

when amount of, unreasonable ... 60 

separate proceedings to betaken against 
each person ordered to find security 60 
order must specify definite period ... 61 

order calling upon person to show 
cause why he should not give, 8. 112 61 

what such order to sot out, 8. 112 ... 61 

character and class of sureties requir- 
ed ... ... ... . . 61 

power to cancel order to show cause ... 62 

order to show cause to be read and ex- 
plained to person in respect of whom 
it is made, 8. 113 ... ... 62 

order to execute, after inquiry, 8. 118 65 

, amount of, how to be fixed, S. 118 ... 65 
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BON’D {Continued ) — 
for good behaviour (concluded) — 

to be executed only by sureties when 
person in respect of whom inquiry 
IS made is a minor, S. 118 ... 65 

order for, sfiould not be for extreme 
term except when absolutely necessaiy 65 
only person in respect of whom inquiry 
is m^le can be ordered to give ... 65 

illegality of order to execute a second, 
during time first bond is in force ... 65 

appeal when and to whom, against order 
to give ... ... ... 66 

commencement of period for, S. 120 ... 66 

contents of, S. 121 ... ... 66 

what is breach of, S. 121 ... ... 66 

when Magistrate may reject sureties, 

S. 122 ... ... ... 67 

imprisonment in default of, S. 123 ... 67 

kind of imprisonment, S. 123 ... 67 

appeal from order of imprisonment in 
default of ... ... 67 

discharge of sureties on application, 

S. 126 ... ... ... 68 

when deposit cannot be taken instead 
of, s. 513 ... ... ... ass 

when demand for, void, S. 530 ... 350 

to keep Uie peace, 

on conviction of what olfences, taken, 

S. 106 ... ... ... 55 


may extend for what period, S. 106 ... 55 

may not be taken from acquitted person 55 
powers of Appellate Court to demand 56 
deposit of money or Government Pro- 
missory Note may be taken in lieu of 56 
as to remission of fees for ... ... 5(5 

before conviction, S. 107 ... ... 56 

period of time such, may extend to, 

S. 107 ... ... ... 56 

onus on prosecution to prove, necessary 57 
materials on which Magistrate should 
act in requiring ... 57, 58 

order calling upon person to show cause 
why he should not give, to bo in 
writing, S. 112 . . 61 

contents of such order, S. 112 ... 61 

character and class of sureties required 61 

when on appearance of person called 
on to show cause as to giving, and 
matter adjourned, cannot be ordered 
to furnish other, besides ... . . 62 

power to cancel ... ... ... 62 

order to show cause to be read and 
explained to person in respect of 
whom it is made, S. 113 . . ... 62 

order to execute, after inquiry, S. 118 65 

amount of, how to be fixed, S. 118 ... 65 

to be executed only by sureties when 
person in respect of whom it is made 
IS a minor, S. 118 ... ... 65 

order not to be for extreme term except 
when absolutely necessary ... (55 

illegality of order to execute a second, 
during time first bond is in force ... 65 

commencement of period for which, is 
required, 8. 126 ... ... 66 

contents of, 8. 121 ... ... 66 

what is breach of ... ... 66 

imprisonment in default of, S. 123 ... 67 

appeal from order of imprisonment in 
default of ... ... ... 67 

release of persons imprisoned for failing 
to give, 8. 124 ... ... ... 68 

power of District Magistrate to cancel, 

8. 125 ... ... ... 68 

when deposit taken in lieu of, 8. 513 ... 338 
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BOND {Concluded ) — 
to keep the peace (concluded) — 
when demand for, void, S. 530 
forfeiture of, 

g rocedure on, 8. 514 
ligh Court on revision has no power to 
reduce amount of a recognizance that 
may have been forfeited .. 
before property of surety can be attach- 
ed he must be called upon to show 
cause against ... 

Police officer has no power to take surety 
for production of any person before 
Police 

order escheating recognizance or bail... 
appeal from, and revision of, orders on, 
8.515 
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m 

339 

340 


power of High Court or Court of Ses- 
sions to direct levy of amount due on 
certain recognizances, 8^ 516 ' ... 340 

BOOK- 


to bo kept by offii er in charge of Police- 
station, Ss. 154 ; 155 ... 95 ; 96 

BOOKS— 


power of High Court to make rules for 
keeping of, by Subordinate Courts, 

8. 5^)3 ... ... 367,368 

BOUNDARIES— 

disputes is to, procedure, S. 145 ... 84 

BRITISH SUBJECTS— EuliOPEAN 
British Sltb,7kct. 

BUILDING— Place, S. 4 (w) ... 7 

removal or repair of dangerous, S. 133 71 

BUOY— 

Police to prevent injury to, or removal 
of, 8. 152 . . ... ai. 

BRITISH INDIA— 

definition of ... ... ... 1 

extensions of Code of Criminal Proce- 
dure to, S. 1 ... ... ... 1 

warrant of arrest may bo executed at 
any place in, 8. 82 ... . . 45 

jurisdiction as to offences committed 
out of .. ... 120,121 

trial of British subjects for offences 
committed out of ... 120,121 

issue of warrant or summons in respect 
of offence committed outside, 8. 186. 122, 123 
procedure in case of offenders other than 
European British subjects where such 
offences have been committed outside 123 
liability of British subjects for offences 
committed out of, 8. 188 .. ... 123 

Political Agent to certify when offence 
committed in foreign territory may 
be tried in, 8. 188 . . . 123, 124 

as to arrest of persons other than Euro- 
pean British subjects escaping into... 124 
power of Magistrate under Extradition 
Act to issue warrant for person ac- 
cused of having committed offence 
out of ... ... 125,126 

BREACH OF TRUST- 

place of trial in case of criminal, 8. 181 120. 

BREACH OF THE PEACE— PEACE* 
Keeping the. 

BREACH OF CONTRACT— 

prosecution for, to be upon complaint, 

8. 198 ... ... ... 141 

BURMA— 

power of Local Government in, to 
exempt Judicial Commissioner, Re- 
corder and Special Court from opera- 
tion of certain portions of Code ... 1 

Session Divisions in ^ ... ... 8 

rules as to process-fees in ... ... 40 
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BURMA {Concluded ) — 

how report* of Police^-officer are to be 
submitted to Magistrate in ... ^ 

as to form of report of investigation 


in British, when offender is an 
European British subject who to be 
deemed a High Court, S. 185 ... 122 

as to Courts of Sessions in Upper ... 130 

trial of all offences committed Euro- 
pean British subject before Sessions 
Court in, must be by jury ... 194 

rules in, for conducting prosecution 
before Sessions Courts ... ... 195 

language of record of evidence in ... 243 
for purposes of Limitation Act ap- 

plications to Special Court deemed 
to be to High Court ... ... 270 

what sentences passed by District 

Magistrate or Sessions Court in, are 
appealable ... ... ... 272 

rules in British, as to employment of 
Government Advocate in connection 
with prosecutions ... ... 329 

power of District Magistrates in, to 
withdraw cases ... ... 349 

as to reversing of finding or sentence 
in ... ... ... ... 354 

as to expenses of complainants and wit- 
nesses in ... ... ... 363 


rules in, as to furnishing copies of pro- 
ceedings 366 

Criminal Justice, Regulation V of 1892, 
for Upper~/ 80 « Upper B urma. Appx. 


CACHAR- 

powers of Deputy Commissioners in ... 16 

CALENDAR— 

of every case in which conviction takes 
place to be submitted to District 
Magistrate ... ... ... 250 

CALLING— 

for records of inferior Courts 285, 289 
CAMPING GROUNDS- 

conditions of order as to nuisance in, 

. S. ia3 ... ... ... 71 

included in term public place, S. 133 . jl 
CANAL — 

public to aid Magistrate or Police to 
prevent injury to, S. 42 ... ... 24 

CANCELLATION- 

of powers of Magistrates by Local 
Government, S. 41 ... . . 23 

of surety-bond, procedure on applica- 
tion for, S. 1^ ... ... 68 

of bond, taking of fresh security bn, 

S. 126 68 

of order as to possession of land, 

S. 145 ... ... ... 84 

of suspension or remission of sentence, 

S. 401 ... ... ... 267 

arrest without w'arrant after, S. 401 ... 267 
of order for maintenance of wife on 
proof of adultery, &c., S. 488 ... 324 

of bond by Magistrate not empowered 
void, S. 530 ... ... 349, 350 

CANTONMENTS— 

Code not to apply to officers authorised 
to try petty offences in military 

70 T*fi Q ^ SI 1 O 

CANTONMBl^TS ACT (XIII OP 1889)'— 

S» 7 ... ... ... ... 8, 9 

arrest without warrant under ... 32 

CANTONMENT MAGISTRATE— 

when deemed a Magistrate of Division 8 
when a Magistrate of a Sub division ... 9 
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CANTONMENT MAGISTRATB-(Cowc2d.) ' 
subordinate to District Magistrate ... 
persons holding office of, at Mhow, 
Morar, Nowgong, and Neemuch in- 
vested with powers of Magistrate of 
the District within limits of their 
respective cantonments ... ... 23 

CAPITAL SENTENOE- 

execution of, S, 381 ... 256 

rules in Assam, Bengal, Bombay, and 
Madras regarding ... 256, 257 

separate warrant imould be issued in 
the case of each prisoner... ... 257 

confirmed by High Court, Sessions 
Court has no power to postpone ex- 
ecution of ... ... ... 257 

postponement of, on pregnant woman, 

S. 382 ... ... ... 257 

High Court alone can postpone execu- 
tion of ... ... ... 257 

CAUSE— 

contents of order to show cause, why 
security for good behaviour or for 
keeping the peace should not bo 
takepjS. 112 ... .. ... 61 

accused may show, against order by 
(>ourt of Sessions or District Magis- 
trate committing him on revision, 

S. 436 .. ... ... 288 

CAUSING HURT- 

oompoundable, S. 345 ... 234, 235 

CAUTION - 

free statement not to be prevented by, 

... ... ... 103 

not necessary to be given before ex- 
amining accused, S. 342 ... ... 230 

CENTRAL PROVINCES— 

Local Government may empower Dis- 
trict Magistiutes in, to try offences 
not punishable with death, S. 30 ... 16 

trial of offences not punishable with 
death in, S. 30 ... ... 16 

OEPI CORPUS— 

power of High Court to order- defend- 
ant to be brought in on Sheriff’s re- 
turn of, to writ of attachment, S, 491 328 

CERTIFICATE— 

grant of, under Act of 1860, 

not proof of posse» 90 

1 1 • i • 1 A 


ff.y r. 124 

\ taken 

\ y.-iout ... 124 

by Court of correctness oi record of 
examination of accused, Ss. 164,364. 105, 246 
of High Court as to judgment or order 
liassed on appeal to bo sent to lower 
Court, S. 425 ... ... ... 280 

of High Court’s order on revision, S. 442 299 
by Inspector-General of Prisons as to 
capacity of lunatic prisoner making 
his defence, S. 473 ... 815, .316 

by visitors to jails, S. 473 ... 315, 316 

^ receivable in evidence, S, 473 

315, 316 

CHALLENGE TO JUROR— 

right of, in High and Sessions Court, 
8.277 ... ... ... 199 

without grounds, S. 277 ... ... 199 

grounds of objection, 8 , 278 ... 199 

decision upon, to be recorded, S. 279 ... 199 
to be final, 279 ... ... 1^ 

CHANNEL- 

leading to Presidency-town, jurisdiction 
of Presidency Magistrate over, S. 19 12 



INDEX. 


451 


Page. 

CHANNEL {Concluded)— 

order for removal of nuisance from 
pubUc, S. 133 ... ... ... 71 

CHAPTER— 

meaning of, S. 4 (t?) 

CHARACTER- 

whether evidence as to, gives right of 
reply 

CHARGE— 
as to false 

properly laid under Penal Code should 
be investigated even if the case be 
one in which a civil action will lie ... 
when wrong to commit on joint 
when to be framed, S. 210 ... 
to be explained and copy furnished to 
accused, S. 210 
use of the word ... ... 15.3, 163 

on commitment to be sent to whom, 

S. 218 ... ... ... 

as to amendment of 
to state offence, S. 221 
specific name of offence sufficient de- 
scription in, S. 221 

how stated where offence has nospeeifie 
name, S. 221 ... 
what implied in, S. 221 
language of, S. ^21 

previous conviction when to be set out 
in, S. 221 

of previous convictions, proof of 
of previous conviction, form of 
to contain particulars as to time, place 
and person, S. 222 

Accused entitled to know exact value 
of, brought against him ... 
particulars to be inserted in 
when manner of committing offence 
must be state<l in, S. 223 ... 
words in, taken in sense of law under 
which offence is punishable, S. 224 ... 
^ffect of errors in, S. 225 ... 

in alternative 

procedure on commitment without, or 
with imperfect, S. 226 ... 

words “ without a charge ” as used in 
S.226 

alteration in, to bo read and explained 
to the accused .. . 

omission to read and explain, to pris- 
oner 

eiibstitutioii of one, for another 
alteration of 

where accused committed on specific 
charges Judge has no power to ex- 
punge a, before calling on accused to 
plead 

when omission to frame a, so as to con- 
tain a separate head for each offence 
may be remedied 

by whom and when charges which re- 
quire alteration should be amend- 
ed ... 

amended, still to run in name of com- 
mitting oflBcer ... 

meaning of word “alter” in, S. 227 ... 
addition of a ... ... 163, 164 

when trial may proceed immediately 
after alteration of, S. 228 
principle by which the Court should 
be guided in determining whether 
case should go on immediately after 
alteration of ... 

Sessions Court has no power to add a, 
as to which no evidence has been 
taken by committing Magistrate ... 164 
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CHARGE {Continued ) — 

when new trial may bo directed or 
trial suspended upon new or altered, 

S. 229 ... ... ... 165 

stay of proceedings on alteration of, if 
prosecution of altered, requires pre- 
vious sanction, S. 230 ... ... 165 

recall of witnesses after alteration of, 
S.231 ... ... ... ia5 

effect of material error in, S. 232 ... 165 

how far Magistmte justified in refer- 
ring to former record on a new trial 
upon altered ... ... 166 

separate charges for distinct offences, 

S. 233 ... ... ... 166 


what are distinct offences for purpose 
of ... ... 166,167 

three offences of same kind within a 
voar may be charged together in S. 234 167 
what are offences of the same kind 
for purposes of, S. 234 .. ... 167 

>^liat offences are not of the same kind 167 
of more tlian one offence, S. 235 ... 168 

< 3 affences falling within two definitions, 

S. 235 ^ ... ... ... 168 

acts constituting one ofienco, but con- 
stituting when combined a different 
offence, S. 235 ... ... 168 

punishment in case of joint, under 
S. 235 ... . 169, 170 

separate sentences for offences in ... 171 
Magistrate not to split up an otfenoe to 
give himself jurisdiction ... ... 171 

where it i« doubtful what offence has 
been committed, S. 236 ... ... 171 

when and^ when not judgment in the 
alternative may be passed on ... 172 
alternative ... ... ... 172 

founded upon supposed contradictory 
statements every presumption in 
favour of the possible reconciliation 
of the statements must be made ... 172 
when a person is charged with one 
offence, he can be convicted of 
another, S. 237 ... ... 173 

when offence proved included in offence 
charged, S. 238 ... 173 

S. 238 enables a verdict to be given on 
sorao of the facts which are a com- 
ponent part of the original, provided 
that these parts constitute a minor 
offence ... ... ... 174 

as to framing of separate minor 
charges ... ... ... 174 

what persons may be charged jointly, 

S. 239 ... ... .. 174 


persons required to show cause why 
they should not give security to keep 
the peace are not accused persons 
and are not charged with an 
offence ... ... ... 175 

in prosecutions for giving false evi- 

dence case of each accused to be tried 
separately ... ... ... 175 

as to conviction of a person tried joint- 
ly with other persons for same offence 
upon uncorroborated confession of 
one of such other persons . . . 175 

withdrawal of remaining charges on 
conviction on one of several charges, 

S. 240 ... ... , ... 175 

unless drawn up no order of acquittal 

can be passed ... ... ... 178 

allowed to be withdrawn by Deputy 
Magistrate cannot be revived by 
District Magistrate ... ... 179 
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CHARGE {Concluded)^ 

when, to be framed in warrant- cases, 

8.254 ... ... ... 181 
when no, framed accused can only be 
discharged ... ... 181 

when, not supported ... ... 195 

unsustainable, S. 273 ... ... 196 

entry on, 8. 273 ... 196 

tojury, 8. 297 ... ... ... 209 

verdict to be given on each, 8. 303 ... 214 

if previous conviction intended to be 
proved must be mentioned in ... 237 

power of Magistrate to commit upon ... 237 
separate sentence should be passed on 
each, or head of ... ... 250 

copy of heads of, to accompany peti- 
tion of appeal, 8. 419 ... ... ^5 

effect of omission to prepare, 8. 535 ... 353 
to jury need not be written before 
being delivered ... ... 250 

CHARGE TO JVBY-See Jury; Trial 
BY Jury. 

need not be written before delivered ... 250 
CHARTER ACT— 

saving of ... ... ... 132 

8. 15 274 

CHEMICAL EXAMINER— 

report of, 8. 510 .. ... ... 3.37 

report of Additional ... .. 337 

CHIEF COMMISSIONER- 

when is Local Government ... 4 

of Baluchistan, power of, as High 
Court ... ... . . 23 

CHIEF COURT- 

of Punjab a High Court, 8. 4 ... 4 

“ Chief J ustice’" includes Senior Judge 
of, 8. 4 { j) ... ... ... 5 

of Punjab, military men unless excused 

liable to serve as jurors in 222 
evidence how recorded in, 
8,365 ... ... 248 


rules as to certifying appel- 
late judgments or orders 
of, to lower Courts ... 280 

as to commitment of Euro- 
pean British subject ... 302 

CHIEF JUSTICE— 

includes Judge of Chief Court of 
Punjab and Recorder of Rangoon, 
S.4y) ... ... ... 5 

of High Court to appoint time of such 

Courts sittings, 8 . 3JI4 ... ... 225 

to direct officer to give notice of sit- 
tings of High Court, 8. 335 225 

CHIEF PRESIDENCY MAGISTllATE— 
powers of, 8 . 21 ... ... ... 12 

appeals to, 8 . 21 ... ... ... 13 

regulation of Benches by, 8. 21 13, 14 

power of, to attach property of abscond- 
er, 8 . 88 ... ^ ... 47.48 

may require production of letters or 
telegrams from Postal or Telegraph 
Department, 8. 95 ... ... 51 

execution of warrant for levy of fine 
after endorsement by, 8 . 387 ... 262 

CHILD— Maintenance. 

CIVIL COURT— 

effect of subsequent attachment by ... 48 

no order duly made by a Magistrate in 
nuisance-cases shall be called in ques- 
tion in any, 8 . 133 ... ... 71 

jurisdiction of, when order made ab- 
solute under 8 . 137 respecting nui- 
sances ... ... ... 76 

Magistrate’s duty to uphold decree 
of ... ... ... 89 


ClVllj OOVUT {Concluded) - 

to exercise discretion vested in it of 
sanctioning a criminal charge of per- 
jury most carefully ... ... 137 

what is and what is not a, under 
8.195 ... ... ... 139 

institution of criminal proceedings by, 
where offence committed before it- 
self, 8. 476 . . ... ... 317 

power of, to complete investigation and 
commit to High Court or 8essions 
Court, 8. 478 ... ... ... 319 

procedure on commitment by, 8. 479 ... 320 
of, in certain cases of con- 
tempt, 8. 480 ... ... 320 

may impose fine in certain cases, 

8. 480 ... ... ... 320 

when to forward person accused of con- 
tempt to Magistrate, 8. 482 . . 321 

when Registrar or Sub -Registrar to be 
deemed a, 8. 483 ... ... 321 

CIVIL FORCE— 

use of. to disperse unlawful assembly, 
8.128 ... ... ... 69 

CIVIL JAIL— 

.removal from, of accused or convicted 
persons to criminal jail, 8. 541 A ... 359 

CIVIL PROCEDURE CODE (ACT XIV 
OF 1882)— 

provisions of, as to certain offenc.es 
committed before Civil Court ... 137 
persons exempted under 8s. 640 and 641, 
also exempted from service as jurors, 

8. 320 ... ... ... 222 

CIVIL SUIT— 

for declaration of right after order for 
removal of public nuisance ... 75 

for maintenance ... .. ... 326 

CIVIL 8URGEON- 

deposition of, when admissible in 
evidence, 8. 509 .. ... 336 

S ower of Court to summon, 8. 509 ... 336 

eposition of, to be taken down and 
attested by Magistrate in presence 
of accused ... .. 336 

report of, not given on oath not evi- 
den(;o ... ... 337 

report of, on post-mortem examination 
not evidence ... ... 337 

fee of, for attending Court . . . 337 

CLAIMANT— 

in respect of property seized by Police, 
hearing of claim of, 8. 523 ... 343 

procedure on non-appearance of, after 
proclamation » Ss. 524 ; 525 343 ; 344 

CLA8SE8- 

of Courts, 8. 6 ... ... ... 7 

CLERICAL ERROR- 

in judgment may be altered, 8. 369 ... 251 
CLERK— 

may be authorized by Local Govern- 
ment to prepare record for Bench of 
Magistmtes, 8. 265 ... ... 191 

CLERK OF THE CROWN— 

definition of, 8. 4 (0 ... ... 5 

on commitment to High Court accused 
may give a further list of wit- 
nesses to, 8. 211 ... ... 154 

power of, to summon witnesses of ac- 
cused to attend in High Court, 8. 216 156 
on commitment to High Court what to 
be sent to, 8, 218 ... ... 157 

when, may frame, add to, or alter 
charge, 8. 226 .. . ... ... 162 

the power of, to alter a charge to bo 
exercised with caution ... ... 163 
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CLERK OF THE CROWN [Concluded)— 

to prepare lists of jurors, S. 313 ... 220 

no appeal or review from decision of, as 
to jurors, S. 313 ... ... 220 

lists of jurors to be signed by, and pub- 
lished, S. 314 ... ... ... 221 

sending record to, when European 
British subject is committed for trial 
to High Court .. . ... ... 301 

rule in Punjab as to forwarding records 
and list of witnesses to 30*2, 303 

affidavits and affirmations ni{w be 

sworn and affirmed before, S. 5^ . . . 357 

COCHIN— 

trial of European British subject in ... 303 

CODE OF CRIMINAL PROCEDURE— 

when it coir es into force, S. 1 ^ .. 1 

extends to i^hole of British India, S. 1 1 

extent of ... 1, 2 

extension of, to Upper Burma ... 1 

what portions of, apply to Police in 
Calcutta and Bombay ... , ^ 

repeal of enactments in 1st Sch., S. 2 2 

references to, S. 3 ... ... 3 

expressions in former Acts, S. 3 ... 3 

interpretation clause, S. 4 .. .. 3 

does not affect jurisdiction of High 
Courts to commit for contempt ... 7 

cases in which persons subject to mili- 
tary law shall be trie<i by Court- 
martial ... •. 7 

COGNIZABLE OFFENCES- 

definition of, S. 4 (g^) ... 6 

Police officer may interpose to prevent 
commission of, S. 149 ... 94 

by whom and to whom information of 
design to commit, to be communi- 
cated, S. 150 ... ... , . . 94 

arrest by Police-officer may be without 
warrant to prevent, S. 151 ... 94 

information of, giv(;n to Police to be 
reduced into writing, 

S. 154 ... 95 

to be read over and signed, 

S. 15 . ... 95 

substance of information to be entered 
in a book, S. 154 ... ... 96 

giving false information punishable in 
regard to ... ' . ... 96 

Police investigation of, ft. 154 95, 96 

refusal to sign information of ... 96 

substance of information as to, entered 
in Police-diary ... ... 96 

trial of, by Magistrates, ft. 191 ... 127 

on complaint, ft. 191. 127, 142, 147 
on Police report, ft 191 ... 127 

on information from person 
other than Police-officer, 

S. 191 ^ ... 127 

on suspicion or knowledge 
of Magistrate, ft. 191 ... 121 

by District or ftub-divisional 
Magistrate, ft. 192 ... 128 

by Magistrates of the 1st class, 
ft. 192... .128 

by Court of Sessions, ft. 193 ... 129 

by Additional Sessions Judge, 
ft 193 130 

by joint Sessions Judge, ft. 193 130 

by Assistant Sessions Judge, 
S.193... ... ... 130 

OOINAGE- 

procedure in case of previous convic- 
tion of offences against, S. 348 ... 237 


COLLECTOR- 


Page. 


not subject to revisional jurisdiction of 
High Court in criminal matters ... 12 

preparation of lists of jurors and asses- 
sors by, S, 3*21 ... ... ... 233 


COLLECTOR OF CUSTOMS— 

exempted from serving as juror, S. 320 222 

COLLECTOR OF REVENUE- 

exempted from serving as juror, S. 320 222 

COMMENCEMENT— 

of sentences in case of conviction of 
several offences in one trial, S. 35 ^ 20, 21 
of sentence where person convicted in 
two cases by two different tribunals 
and on appeal conviction of first case 
set aside ... ... ... 21 

of proceedings before Magistrates, 

S. 204 ... ... ... 147 

COMMISSION TO EXAMINE WIT- 
NESSES- 

when attendance of witnesses may be 
dispensed with, S. 503 ... 333, 334 

who may issue, ft, 503 ... ... 334 

procedure on issue of, S. 503 ... 334 

evidence how taken on, ft. 503 ... 334 

as ta issue of, in criminal cases, ft. 603 334 

in case of witnesses residing in Native 
States, ft. 503 ... ... ... 334 

to whom to be issued, ft. 503 333, 334 

evidence of purdanashoen women on ... 334 
admissibility of evidence taken on ... 335 
circumstances justifying issue of 334, 335 
objections to evidence on . ^ ... 335 

in case of witness Ix^ing within Presi- 
dency-town, ft. 504 ... ... 335 

power of High Court under 39 and 40 
Viet,, c. 46, ft. 3, to issue, ft. 504 ... 335 
parties may examine witness by inter- 
rogatories on, ft, 505 ...^ ... 335 

examination and cross-examination and 
rc-exanii nation on, ft. 505 ... 336 

power of Provincial Subordinate Magis- 
trate to apply to District Magistrate 
for issue of, ft. 506 .. ... 336 

return of, ft. 507 ... ... 3^ 

may be used by either party, ft. 507 ... 336 

adjournment of trial till return of, 
ft. 508 ... ... ... 336 

COMMISSION FROM GOVERNOR- 
GENERAL IN COUNCIL— 
power of High Court to direct prisoner 
to be brought before, for examina- 
tion or trial, ft. 491 ... ... 328 

COMMISSION OF INQUIRV- 

as to mind of alleged lunatic prisoner, 

ft. 474 ... , ... 316 

appointment and constitution of, 
ft. 474 ... ... ... 316 


power of, to order discharge or deten- 
tion of lunatic, ft. 474 ... ... 316 


COMMISSIONED OFFICER— 

when may be called upon to disperse 
unlawful assembly, S. 128 
duty of, commanding troops required 
by Magistrate to disperse unlawful 
assembly, S. 130 ... ... 70 

power of, to disperse unlawful assem- 
bly in absence of Magistrate, 

S. 131 ... ... 70 

no prosecution against, for acting under 
Ss. 131, 132 ... ... ... 70 

COMMISSIONER- 

to take affidavits, swearing affidavits 
before, S, 539 .. ... ... 357 
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COMMISSIONER {Concluded)— 

to administer oaths in Chancery Courts 
in England or Ireland, S. 5^ ... 357 

in Courte of Record, 8. 639 ... 357 

COMMISSIONER OF POLIOE- 

not affected by Code in Calcutta, Mad- 
ras and Bombay, S. 1 ... ... 2 

when warrant to oe forwarded for exe- 
cution to, S. 83 ... ... 45 

execution of warrant by, S. 83 ... 46 

when person arrested to be taken be- 
fore, S. 85 ... ... ... 46 

procedure by, before whom person ar- 
rested is brought, S. 86 ... ... 46 

power of, to admit to bail, S. 86 ... 40 

COMMISSIONER OF SIND- 

power of Local Government to appoint 
Sub-divisional Magistrates delegated 
to .. ... ... ... 9 

power conferred on Local Government 
as to lunatics extended to 312, 316 

COMMISSIONERS— 

exempted from serving as jurors, S. 320. 222 
COMMIT- 

who may, S. 206 ... ... 148 

power of Local Government to empower 
Magistrate to, for trial, S. 206 . . . 148 

COMMITMENT— 

Sessions Court to take cognizance of 
offence upon, S. 193 ... 129, 130 

to Sessions Court, object of ... 130 

fact of, is sufficient to enable Sessions 
Judge to proceed with trial ... 130 

absence of, effect of ... ... 1^10 

as to, and trial of Sessions cases in 

Punjab ... 1.31 

of Sessions cases in 
Bombay . . 131 

cognizance by High Court of offences 
upon, S. 194 ... ... ... 132 

what Magistrates may order, S. 206... 148 

who may make, in Bengal, Madras and 
Punjab ... ... .. 148 

when void ... ... ... 148 

made with jurisdiction can only be 
quashed by the High Court . . 148 

procedure in inquiries preparatory to, 

S. 207 ... ... .. 148 

discharge of accused upon no sufficient 
ground for, S. 209 ... ... 150 

grounds for ... ... ... 151 

charge to be framed before, S. 210 ... 153 

d uty of officer making ... ... 153 

when Magistrate bound to make ... 153 

of co-offenders ... ... ... 153 

Magistrate to notify fact of, to Court 
of Sessions ... ... ... 153 

what papers to be transferred to Ses- 
sions Court on... ... ... 153 

accused to give list of witnesses upon, 

S. 211 ... ... ... 154 

order of, by Magistrate when to be 
made, S. 213 ... ... 154 

Magistrate to record reason for, S. 213 1.54 
signature of Magistrate to warrant of, 
not to be affixed by a stamp ... 155 

how Magistrate to marshal evidence in 
preparing the reasons for .155 

of person charged jointly with Euro- 
P|^n British subject, 8. 214 ... 155 

of European British subject to be direct 
to High Court ... ... 155 

can be quashed only by High Court and 
on a point of law, S. 216 ... ... 155 

after discharge of accused on fresh evi- 
dence ... ... ... 150 1 
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COMMITMENT {Concluded)— 

want of evidence sufficient ground lor 
quashing ... ... 156 

summons to witnesses for defenoe on, 

S. 216 ... ... ... 156 

when to High Court, Clerk of Crown 
may summon witnesses for defence, 

S. Sl6 ... ... ... 136 

bond for attendance of complainant and 
witnesses after, S. 217 ... ... 157 

when and to whom to be notified, S. 218 157 
to whom record to be sent after, S. 218 157 
to High Court, record to be forwarded 
in English, S. 218 ... ... 157 

to Sessions Court, upon what record 
to include ... ... 157, 158 

rules published by Calcutta High Court 
for guidance of Magistrates in making 158 
summoning and examination of supple- 
mentary witnesses after, S. 219 , . . 158 

procedure on, without charge or with 
imperfect charge, S. 226 ... ... 162 

tender of pardon after, S. 3^18 ... 228 

of person to whom pardon has been 
tendered, S. 339 ... ... 228 

procedure when after commencement 
of inquiry or trial MLagistrate finds, 
ought to be made, S. 347 ... ... 237 

by Magistrate to whom case referred 
for enhancement of punishment ... 237 
by Magistrate after charge drawn up 237 
on evidence partly recorded by one 
Magistmte and partly by another,S.350. 239 
by Sessions Courts on revision, S. 436. 288 
by High Court on revision ... 289 

Magistrate by order of Sessions Court 
after discharge... ... ... 287 

of European British subject when to 

HighCourt, S. 447... 301 
to Sessions Court, 8. 447 301 
British subjects to High 
Court, instructions as to 301 
when Sessions Judge after, may trans- 
fer case to High Court, 8. 449 . . . 303 

of insane, 8. 469 ... ... ... 313 

by Court of Sessions where offence 
committed before itself, 8. 477 ... 318 

by Civil and Revenue Courts to Ses- 
sions or HighCoiirt,S.478 319 
procedure on such, 8. 479 320 
void when ... ... ... 350 

when irregular, may be validated, 8. 532. 351 
when may be quashed, 8. 532 351 

by Civil or Revenue Court to High 
Court, 8. 478 ... ... ... 319 

COMMITTAL— 

of person refusing to answer or pro- 
duce document, 8. 485 ... ... 322 

6n failing to give sufficient bail, 8. 600 333 

on discharge of sureties, 8. 602 ... 333 

COMMITTING MAGISTRATE— 

examination of accused by, to be ten- 
dered by prosecution in Sessions 
Court, 8. 287 .. ... ... 201 

evidence given before, at preliminary 
inquiry admissible, 8. 288 ... 203 

may bo directed to tender pardon to 
accomplice, 8. 338 ... ... 228 

COMMUTATION- 

of sentence by whom, 8. 401 266 

COMPENSATION— 

awarding, does not preclude Magis- 
trate from sanctioning prosecution 
for making false comp&int . . . 177 

on acquittal of accused in summons- 
cases ... ... ... 178 
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OOMPKNSATION (Concluded)- 

withdrawal of complaint on composi- 
tion of offence does not preclude 
Magistrate from awarding . . . 236 

Court ma^ pay, out of fine, S. 545 ... 363 

award oi, should be a part of the 
sentence ... ... 363 

award of a portion of fine as, after 
judgment and fine credited to Gov- 
ernment is illegal ... ... 363 

cannot be given to heirs of person who 
has been killed ... ... 364 

awarding of, to innocent purchaser ... 364 
award of, in addition to fine ... 364 

in case of frivolous complaints ... 364 
to be taken into account in subsequent 
civil suit, S. 546 ... ... 364 

recoverable as a fine, S. 547 ... 364 

refund of ... ... ... 364 

to persons groundlessly given in charge 
in Presidency- towns, 8. 552 . . 367 

when Magistrate may order, to accused, 

8.560 ... ... ... 370 

whole fine may be awarded as ... 371 
cannot be directed to be given 
by order under 8. 119 ... 371 

where not paid. Magistrate how to 
proceed ... ... ... 371 

can be given in summons-cases ... 371 
accused being tried and acquitted no 
bar to the award of ... ... 371 

OOMPLAINANT- 

when Police-officer may require, to 
execute bond for his appearance 
before Magistrate, S. 170 . . 112 

not required to be accompanied to 
Court by Police-officer, 8. 171 ... 113 

not to be subject to restraint, 8. 171 113 

recusant, may be forwarded in custody, 
8.171 ... ... 113 

who may examine, 8. 200 ... ... 142 

to sign substance of examination when 
reauced to writing, 8. 200 ... 142 

on case being transferred when Magis- 
trate need not re-examine, 8. 200 143 

examination of, to bo on oath 143 

who may complain ... 143 

payment of fee by ... 143 

examination of ... ... 143 

in Madras omission to examine under 
8. 200 is only an error of procedure 143 
process cannot issue until examination 
of ... ... ... 143 

examination of, not to be a mere form 144 
postponement of i8.sue of process after 
examination of, 8. 202 ... ... 145 

dismissal of complaint after examina- 
tion of, 8. 203 ... ... ... 146 

examination of, to be recorded before 
complaint can bo dismissed ... 146 

deposition of, must show grounds be- 
fore summons can be legally issued . 147 

parties charged should not be sum- 
moned before examination of 147 

taking evidence of, 8. 208 ... 148, 149 

rules for examination of ... ... 149 

failure of, to pay fees or expenses for 
witnesses ... ... 177 

detention of, in custody of, refusing to 
execute bond, 8. 217 ... ... 157 

examination of, in summons-cases, 

8. 244 ... ... .. 176 

acquittal of accused on non-appear- 

ance of, in summons-cases, 8. ^7 ... 178 
Court not bound to wait for absentee, 
before acquitting accused ... 178 
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.. 178 
179 


189 

186 

303 

322 


157 


3 

3 

3 


3 


COMPLAINANT {Concluded)— 

withdrawal of complaint by, S. 248 ... 
examination of, in warrant-cases, 
a 252 

rules in Calcutta Hi^h Court for ex- 
amination of, and his witnesses 
absence of, 8. 259 

may be bound over to appear before 
High Court, 8. 449 

refusing to answer questions is punish- 
able for contempt, 8. 485 
adjournment on his notifying intention 
to apply for transfer of case, 8. 526 

344, 345 

expenses of, 8. 544 ... ... 360 

in Bengal ... ... 360 

in Bombay ... 360, 361 

in Madras ... ... .%! 

inN.-W. P. and Punjab 362 
in Burma ... ... 363 

when, to execute bond for appearahee 
before Sessions Court or High Court, 
8.217 

COMPLAINT— 

definition of, 8. 4 (a) 
does ngt include report of a Police-offi- 
cer, 8. 4 ... 
nor information 
given to a 
Police-officer 

no compensation when no, as defined 
under 8. 4 
what is not a legal 

a yadant sent bv a Revenue-officer to a 
Magistrate charging a person with 
having disobeyed a summons issued 
by him amounts to a 
application for maintenance is not a, of 
an offence ... ... 3, 324 

must bo of an offence 
of offence to be made to what Magis- 
trates, 8. 191 
meaning of 

a Magistrate taking, acts judicially ... 
who may make ... 

entertain cases without, in 
Punjab 

what Magistrates in the Punjab and 
Madras have power to transfer cases 
taken upon 

referred oy Subordinate Magistrate, 
how to be sent 

made ^ a Subordinate Court a supe- 
rior Court has no power to set aside a 
prosecution for breach of contract, de- 
famation and offences against mar- 
riage to be on, 8. 198 
of offence of adultery or enticing a mar- 
ried woman, who may make, 8. 199 
rules for examination of ... 
finding not limited by, 8. 246 
withdrawal of, in summons-oases, 8. 248 178 
dismissed under 8. 203, further inquiiy 
ordered on revision by High Court or 
Sessions into, 8. 437 ... 289, 290 

application for maintenance not a ... 324 
Magistrate having jurisdiction cannot 
refer matter of, to Magistrate of 2nd 
Class for inquiry and report 
effect of irregularity in, 8. 537 
as to referring, to another Magistrate 
where trying Magistrate master of 
complainant ... 
restoration of abducted females upon, 
8.551 ... ^ ... ... 387 

compensation for frivolous, 8. 560 177, 370 


127 

127 

128 
128 

128 


129 

129 

139 


141 

142 
149 
178 


325 

354 


354 
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Magistrate to examine complainant as 
to, S. 200 ... ... ... 142 

Bubstaiice of examination to be reduced 
to writing and signed by complain- 
ant, S, 200 ... ... ... 142 

as to examination of complainant by 
Presidency Magistrate, S. 200 ... 143 

who may make ... ... ... 143 

Court- fees for petition containing ... 143 
whether omission to examine complain- 
ant upon, under S. 200 only an error 
of procedure ... ... ... 143 

Magistrate dismissing, to record his 
reasons for so doing ... ... 143 

Magistrate bound to receive every, whe- 
ther preferred oral] y or in writing . . . 144 
charge properly laid upon, should be 
investigated even if case be one in 
which civil action will lie . . ... 144 

examination of complainant upon, not 
to be a mere form ... ... 144 

not proper for Magistrate to refer, to 
Police-officer ... ... ... 144 

procedure where, in writing and Magis- 
trate not competent to taae cognizance 
of case, S. 201 ... ... 145 

as to postponement of issue of process 
where distrusted, S. 202 ... 145 

local investigation by Police-officer 
where distrusted, S. 202 ... ... 145 

when reference under S. 202 upon, 
can be made to a Police-officer ... 145 
who can direct a previous local exami- 
nation in Presidency-towns upon ... 146 
caution against indiscriminate use of 
the Police for investigation of ... 146 
dismissal of, S. 203 ... ... 146 

once dismissed cannot again be enter- 
tained ... ... ... 146 

revision of order dismissing ... 146 

cannot bo dismissed until examination 
of complainant has been recorded ... 146 

as to sufficient ground for dismiss- 
ing ... ... ... ... 146 


COMPOSITION— 

of offences, S. 345 ... 234, 235 

effect of, S. ,345 ... ... 2,35 

of offence amounts to acquittal, S. 345 235 

on behalf of minor, idiot or 
lunatic, S. 345 ... ... 2,35 

by married woman ... 235 

by minor in Punjab ... 5,36 

COMPOUNDABLE OFFENCE— 

what is a, S. 345 ... ... ... 2,34 

what offence may be compounded with 
leave of Court, S. 345 ... ... 2,35 

with reference to minors in Punjab ... 236 


COMPOUNDING! OFFENCES— 

provisions as to, S. 345 ... 234, 2,35 

by minors, idiots, and lunatics, S. 345... 2^ 
CONFERMENT— 

of powers on Magistrates, S. 37 ... 22 

modeof, S. 39 ... ... ...22,23 

CONFESSION— 


admissibility and inadmissibility of 103, 104 
extorting, is punishable ... 103 

before headman of a village in Madras, 
admissibility of ... ... 103 

Magistrate to record circumstances 
under which, made ... ... 103 

made by a prisoner in answer to ques- 
tion put by a Police-officer admissible 
in evidence ... ... ... 104 

obtained by threat, &c., inadmissible ... 104 


CONFESSION {Concluded)-^ 

what Magistrate has power to record a, 

S. 164 ... ... ... 104 

not to be recorded unless made volun- 
tarily, S. 164 ... ... ... 104 

to be signed, S. 164 ... ... 104 

Language in which, to*be recoioled ... 106 
accused refusing to sign, not punishable 106 
rules as to, in Madras ... ... 107 

admissibility of, against co-accused 107, 202 
instructions regarding recording of ... 107 
as to allowing Police-officer to be pre- 
sent while record of, is being taken... 107 
rules as to taking down of, in Punjab 108 
prisoner may be convicted on his own 
uncoiToborated ... ... 202 

before Magistmte retracted before 
Sessions Court evidence against 
I^rty making it ... ... 202 

weight of, of one of several accused 
against the others made in their 
absence ... ... ... 202 

sent to Sessions Court, should be ac- 
companied with English translations 20.3 
made to Police-officer ... ... 232 

caused by inducement ... ... 232 

made in custody and not before Magis- 
trate ... ... ... 232 

conviction based solely on, of fellow- 
prisoner ... ... ... 248 

power of Court to take evidence as to, 


S 533 

CONFINEMENT— ‘ 


• • 


352 


not illegal to impose solitary, in sum- 
mary-trials under Chap. XXII ... 20 

issue of warrant to search for persons 
in wrongful, S. 100 ... ... 53 

what amounts to wrongful ... 53 

of persons forming members of an 

unlawful as- 
sembly by Ma- 
gistrate, S. 128 96 

by Police-officer, 

8. 128 ... 69 

of youthful offenders in reformatories, 
8.309 .. ... ... 265 


of persons acquitted on ground of 
lunacy, 8. 471... ... ... 315 

CONFIRMATION OF SENTENCE— 
by Sessions Judge when District 
Magistrate passes certain sentences, 

8.34 ... ... ... 20 

by Additional Sessions Judge not 
within terras of, 8. 34 ... ... 20 

under Punjab Regulation IV of 1887, 
Frontier Crimes, 8, 7, sentence 
passed by District Magistrate or Ad- 
ditional District Magistrate in cases 
not punishable with death not sub- 
ject to ... ... ... 20 

of death to be submitted by Sessions 
Court for, 8. 374 ... ... 253 

no order of, until period allowed for 
appeal expired, or appeal disposed of, 
8.376 ... ... ... 253 

High Court bound to go into facts of 
case, though conviction by verdict of 
a jury ... ... ... 253 

where Sessions Judge sentences person 
convicted of murder to transporta- 
tion for life he must give his reasons 254 
of death, procedure in referring case 
to High Court for ... 254 

improper for Sessions J udge in refer- 
ring sentence of death for, to recom- 
mend the prisoner to mercy ... 254 
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CONFIRMATION OF SENTENCE (Concld^— 
Burma Courts Act, XI of 1889, provi- 
sions of, as to ... ... ... 254 

power of High Court to direct further 
inquiry to be made or additional evi- 
dence to be taken before, S. 375 ... 254 

in whose presence additional evidence 
to be taken before, S. 375 ... 254 

High Court has power itself to make 
further inquiry or take additional 
evidence . ... ... 254 

power of High Court to confirm sen- 
tence or annul conviction, S. 376 ... 254 

new sentence to be signed by two 
Judges, S. 377 ... ... 255 

procedure in case of difference of 
opinion as to, S. 378 ... ... 255 

procedure in cases submitted to High 
Court after order of, S. 379 ... 255 

of sentence of Assistant Sessions Judge 
or Magistrate acting under S. 34, 

S. 380 ... ... ... 255 

Additional Judge not competent to 
confirm decision passed by District 
Magistrate in exercise of his special 
powers conferred under S. 34 ... 256 

CONFLICT OF DECISION- 

Courts to follow decision of their own 
High Court ... ... ... 297 

CONSENT— 

of accused where criminal proceedings 
bad ... ... . . 286 

by accused, effect of ... 286, 297 

CONSTITUTION— 

of Criminal Courts — See CRIMINAL 
Courts. 

of jury in nuisance cases ... ... 77 

CONTEMPT— 

jurisdiction of High Court in case of... 7 

when sanction to prosecute necessary 
in case of, S. 195 ... ... 132 

failure of juror to attend is, S. 318 ... 222 

inquiring into case of, S. 476 ... 317 

inquiry into case of, by Criminal Coiul; 

committed before itself, 

S. 476 ... ... 317 

into offence committed before 

Civil Court, S. 476 ... 317 

investigation of, by Civil Courts, S. 476 317 
forwarding accused to Magistrate in 
case of, S. 476 ... ... ... 317 

preliminary inquiry into case of, S. 476 317 
inquiry into, before Revenue Court, 

S. 476 ... ... 317 

committal of offender to High Court 

for, Ss. 477 ; 478 ... 318 ; 319 

procedure in certain cases of, S. 480 ... 320 
rations to be supplied to persons com- 
mitted for ... ... ... 320 

before being committed for, a person 
must have opportuni^ of being heard 320 
as to power of High Court to punish 
for certain contempts of Court -.. 321 
no fee for serving and executing process 
issued by any Court of its own 

motion in cases of ... ... 321 

record in cases of, S. 481 ... .. 321 

when Civil or Revenue Court to forward 
person accused of,to Magi8trate,S.482 321 
wnen Registrar or Sub-Registrar to be 
deemed a Civil Court, S. 483 ... 321 

discharge of offender on submisssion 
or apology in respect of his, S. 484 ... 322 
imprisonment or committal of person 
refusing to answer or produce docu- 
ment, S. 485 ... ... ... 322, 


Page. 

CONTEMPT {Concluded ) — 

whether a complainant refusing to 
answer questions is a witness punish- 
able for ... ... ... 322 

appeals from convictions in cases of, 
8.486 ... ... ... 322 

cei*tain Judges and Magistrates not to 
try offences referred to in S. 195, when 
committed before themselves, 8. 487 

322,323 

rules in Punjab as to certain Judges 
and Magistrates trying offences com- 
mitted before themselves ... 323 

Court of Sessions no power to commit 
to itvself person charged with giving 
false evidence before it ... ... 324 

CONTEMPT OF LAWFUL AUTHORITY— 
of public servant, prosecution for, 8. 196 132 
CONTINUANCE- 

of powers of officers transferred, 8. 40... 23 
CONTINUING OFFENCE— 

place of trial of, 8. 182 ... ... 121 

what is a ... ... ... 121 

CONTRABAND SALT— 

arrest without warrant for being in 
possession of ... ... ... 32 

CONTRACT— 

prosecution for criminal breach of, 8.198 141 
criminal breach of, compoimdable, 

8. .345 ... ... 234, 235 

CONTRADICTING— 

Police-officer by Police-diaries, 8. 172 113 

CONTRADICTORY STATEMENTS— 

trial for perjury in respect of ... 172 

presumption to bo made in favour of 
reconciliation of ... ... 172 

CONVICT— 

information of resort of escaped, 

by whom to 
be given, 8. 45 26 
in Upper Burma 26 
in Lower Burma 26 


CONVICTS— 


execution of sentence on escaped, 8. 396 264 
li(;ensed to be at lai ge in British India 267 


CONVICTION— 

of several offences at one trial 8. 35 ... 
under Indian Penal Code and also 
under a special law illegal 
for not having given information, what 
necessary in order to support 
security for keeping the peace on, 8. 106 
quashing, on invalid charge, 8. 232 ... 
of one offence when charged with an- 
other, 8. 237 

of minor offence included in offence 

chaiged, 8. 238 ... 
to whidi offence charge 
is reduced, 8. 238 ... 
in summons-cases on admission of truth 
of accused, 8. 243 

by Magistrate who has refused to exa- 
mine witness formally tendered on 
behalf of accused illegal 
copy of, of military offender where to 
be forwarded ... 
of Government servants 
on plea of guilty, 8. 255 
in warrant- cases, S. 258 
Magistrate bound to pass some 
sentence on 

in High and Sessions Courts on plea of 
guilty, 8. 271 ... 
of co-prisoners ... 

of prisoner on uncorroborated confes- 
sion 


20 

22 

27 

56 

165 

173 

173 

173 

176 

176 

177 

178 
182 
185 

185 

195 

202 

202 
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CONVICTION {Concluded)^ 

by High Court in case referred by Ses- 
sions Judge, 8. 307 ... ‘ ... 216 

sentence on, in cases tried by assessors, 

S.309 ... ... ... 218 

whether Court has power to review or 

alter its o wn ... ... 237 

lower Court cannot quash its own ... 237 

on evidence partly recorded by one 
Magistrate and partly by another, 
8.350 ... ... . 239 

of Government servant in Bengal ... 249 

based solely on confession of fellow- 
prisoner ... ... ... 248 

of Government servants to whom to be 
notified in Bengal ... ... 249 

when Presidency Magistrate must state 
reasons for ... ... ... 252 

effect of previous, S. 403 ... ... 2(57 

by incompetentCourt 2^ 
order under 8. 123 requiring a person to 
ive security for good behaviour and 
irecting him to be detained until 
security given not ... ... 271 

no appeal from summary, 8. 414 ... 273 

illegal, by an Assistant Magistrate, 
Sessions Judge on appeal can quash 279 
effect of omission to order new trial in 
setting aside, without jurisdiction .. 279 
in contempt cases, appeal from, 8. 486 322 

previous, how proved, S. 511 ... 337 

COPY— 

of order under S. 112 to accompany 
summons or warrant, S. 115 ... 63 

of charge to be furnished to accused 
free of cost, 8. 210 ... .,153 

of conviction and sentence of military 
offender where to be forwarded ... 177 
of judgment to be given to accused, 8.371 252 
of finding and sentence to be sent by 
Sessions Court to District Magistrate, 
S.373 ... ... ... 253 

of order confirming sentence of death 
to be sent to Sessions Court, 8. 379 . 255 
of heads of charge to accompany peti- 
tion of appeal, 8. 419 ... ... 275 

of judgment or order appealed against 
to be furnished to prisoner ... 276 

of Appellate Court’s order to be certifi- 
ed with proceedings called for by 
High Court ... ^ ... ... 288 

of proceedings to be furnished to person 
affected by judgment or order, 8.548 364 
of charges, depositions, final order, &c., 
exempted from stamp duty in cases 
of appellant prisoners ... 364 

of juagment of Sessions Judge how 
and for what purposes obtainable by 
District Magistrate ... 365 

of proceedings, rules in Bombay as to 

f urn ishi ng"^ i 
complainants 
with 365, 366 
in Burma and 
Madras, 
rules as to 
furnishing of 366 
CORONER’S ACT (IV OF 1871) ... 117 

CORPSE- 

disinterment of, S. 176 ... ... 117 

of, 8. 176 «. 117 

of q^uartering Police in disturbed dis- 
tricts . ... 69 

order for, in cases of disputes as to 
immoveable property, 8. 148 ... 94 


Page. 

COSTS {Concluded)^- 

recoverable as fines, 8. 148 ... 94 

for Bumttionin^ witnesses in sumraons- 
cases, deposit of, 8. 244 ... 176 

of reference to High Court, 8. 433 ... 284 
COUNCIL- 

ord inary members and officers of, of 
Governor-General, Justices of Peace, 

8.25 ... ... ... 15 

COUNSEL— 

Public Prosecutor may avail himself of 

the services of ... 195 
in such cases Magis- 
trate need not es- 
pecially empower 195 
prisoner should not plead through his 195 
may be instructed by public or private 


prosecutor ... ... ... 330 

COUNTERFEIT COIN— 

search for, 8. 98 ... ... 62 

instrument for making, 8. 98 ... 52 

COUNTERFEIT STAMPS-- 

search for, 8. 98 ... ... 62 

COURT FEES— FEES. 

COURT-FEES ACT— 

8.20 ... 327 

COURT-MARTIAL— 

as to cases in which persons subject to 
military law shall be tried by ... 7 

High Court may direct prisoner to be 
brought up before it for trial or to be 
examined touching any matter pend- 
ing before, 8. 491 ... ... 328 

pei'sons triable by, to bo delivered to 
military authorities, 8. 549 ... 366 

apprehension of person to be tried by, 
8.549 ... ... ... 367 

regulation for declaring jurisdiction of 367 
COURT OF RECORD- 

High Court is ... ... 7 

COURT OF REQUEST— 

jurisdiction of . . ... ... 367 


COURTS OF SESSIONS — See Sessions 
Courts. 

COURT OF SMALL CAUSES— 

to what Court Subordinate in Presi- 
dency-towns, S. 195 ... ... 133 

to what Courts Subordinate in Mo- 
fussil, S. 195 ... ... 133 

appeal from, in contempt cases in 
Presidency-towns lies to High Court, 

S. 486 .. ... ... 322 

appeals from, in contempt cases to Ses- 
sions Court in Mofussil, S. 486 ... 322 

COURT OF WARDS— 

officer of, to report to Police, S. 45 25, 26 

CRIMINAL BREACH OF TRUST— 

offence of, whereto be tried, S. 181 ... 120 

CRIMINAL COURTS— 

classes of, S. C ... ... ... 7 

constitution of ... ... 7 — 15 

meaning of word Magistmte under S. 6 7 

High Court a superior, of Record ... 7 

Island of Perim included within the Ses- 
sions Division and District of Aden 8 
a Cantonment Magistrate is to be 
deemed a Magistrate in charge of a 
Division of a District ... ... 8 

outside the Presidency -towns 8 — 12 

Sessions, S. 9 ... ... ... 8 

existing when this Code 
comes into force shall 
be deemed to have 
been established under 
this Act, S. 9 


6 
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CRIMINAL COURTS {Concluded) - 
Courts of Magistrates 
Justice of the Peace 
suspension and removal 
powers of 

sentences which may be passed by 
ordinary and additional powers 
conferment, continuance and cancel- 
lation of powers of ... 22,23 

jurisdiction of, with reference to nui- 
sances ... ... ... 74 

may send for Police-diaries, S. 172 ... 113 

improper cross-examination accused by 151 
cannot refuse to allow accused to make 
a statement ... ... ... 152 

may alter charge, S. 227 ... ... P53 

proceed with trial immediately 
after alteration of, S. 228 ... 164 

bound to pass some sentence if verdict 
of guilty recorded ... ... 177 

power of, to examine accused, S. 1^2 ... 2^k) 
when, may postpone proceedings, S. 

344 ... ... 232 

remand accused, S. 344 ... 232 
to be opened to public, S. 352 ... 2-1:0 

other than Hign, not to alter judg- 
ment, S. 369 ... ... ... 251 

optional with, to hear parties on revi- 
sion, S. 440 ... 298 

Court of Assistant Sessions Judge dif-- 
ferent to, of Sessions Judge ... 323 

to decide sufficiency or otherwise of 
bail ... . . ... ... ,331 


Page. 

12-14 
14, 16 
... 15 

15-23 
17—22 
.. 22 


jurisdiction of, in inquiries and trials. 

See Inquiries and Trials. 

CRIMINAL FORCE- 

restoration to possession of immove- 
able property after dispossession by, 

S 349 313 

CRIMINAL INTIMIDATION— 

when compoundablo, S. 345 234, 235 

triable summarily, S. 260 {%) ... 187 

CRIMINAL MISAPPROPRIATION— 

offence of, where to be tried, S. 181 ... 120 
CRIMINAL SESSIONS- 

sittings of, in Bengal ... 1,30 

in Bombay ... ... 131 

CRIMINAL TRESPASS- 

compoundable, S. 345 ... 234, 235 

CRIMINAL TRIBES ACT (XXVII OF 1871) - 
Ss. 21, 22 ... ... ... 27 

duty of village headman, &c., under ... 27 

arrest without warrant under ... ,30 


182 

mi 

183 


184 


CROSS-JEXAMINATION— 

of witnesses in proceedings to prevent 
breach of the peace ... ... 64 

of accused by Court improper 151, 230 
of witnesses for prosecution during 
defence by accused, S. 256 
by accused reserving 
by accused after charge framed 
process for compelling attendance of 
witnesses for, on application by ac- 
cused, S. 257 ... 
of witness called by Court, S. 540 206, 357 

accused to be allowed an opportunity 
for, of all witnesses whose deposi- 
tions have been taken for prosecu- 
tion before committing Magistrate 

201, 206, 329, 357 
tendering witnesses for. 201, 206, 329, 357 
in Sessions Court of witnesses for de- 
fence. 8. 290 ... 207 

of witnesses on commission, S. 505 ... 335 

whether prosecution bound to tender 

witnesses for ... ... ... 3.58 


Page. 

CROWN— 

right of, to grant pardons, repneves, 
respites or remissions of punishment, 

8. 401. 

CURRENCY NOTE— 

restoration of stolen, delivered to bond 
fide purchaser for value by Higb Court 341 
property in, passes by delivery* ... 341 
CUSTODY- 


of articles found on person arrested, 

8.61 ... ... ... 29 

of offensive weapons, 8. 53... ... 30 

arrest without wari*ant of person 
escaped from, S. 54 .. ... 30 

period person arrested without warrant 
may be kept in, 8. 61 ... ... 35 

Police in order to detain person in, for 
more than 24 hours must apply to 
Magistrate for leave ... ... 35 

unwarrantable violence to person in, 
punishable ... ... ,35 

of prisoner in heinous ci scs ... 36 

Magistrate may commit offender to, 
where offence committed in his pre- 
sence, 8. 64 ... ... ... 36 

pursuit and retaking of person escaped 
from lawful, 8. 66 ... 36 

of accused where investigation cannot 
be completed in 24 houi*8, 8. 167 110 

continuous detention of person in, for 
over 24 hours punishable ... ... Ill 

release of accused from, when evidence 
insufficient, 8. 109 ... ... Ill 

forwarding of accused in, to Magis- 
trate on refusal to attend or execute 
bond, 8. 171 ... ... ... 113 

place of trial for escaping from, 8. 181 120 

detention in, of complainant and wit- 
nesses, 8. 217 ... ... ... 157 

of accused pending trial, 8. 220 ... 169 

confession made while in, of Police- 
officer ... ^ ... ... 2.32 

remand of accused in, 8. .344 . . 2,32 

period of time accused may be remand- 
ed to, 8. 344 ... ... 232 

of lunatic, 8. 466 ... ... 312 

on acquittal, 8. 471 . . 31,5 

in public lunatic asylum, 
8.472 ... ... 315 

order of High Court in nature of habe- 
as corpus in case of person illegally 
detained in, 8. 491 ... . . 328 

Regulations and Acts as to, of State 
prisoners . • ... ... 328 

discharge from, after bail, 8. 500 ... ,3,3.3 

of accused after discharge of sureties, 
8.502 ... ... ,333 

power of Local Government to appoint 
place of confinement of [)erson com- 
mitted to, 8, 541 . 359 


CUSTOMS DEPARTMKNT- 

persons employed in, exempt from ser- 
vice as jurors or assessors, 8. 320 (d) 290 

DACOITY- 

offence of, where to be tried, 8. 181 ... 120 

DANGEROUS LUNATICS- 

law as to ... • • 311 

who may arrest ... . • • • • 33 

DAROGAH- 

may arrest lunatics ... ••• 33 

DEAF AND DUMB PERSONS— 

trial of 229, 230 

DEATH- 

trial of offences not punishable with, 

8. .30 ... ... .. 16 
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DEATH {Concluded ) — 

who may pass sentence of, S. 31 ... 17 

confirmation of sentence of, S. 31 ... 17 

sudden or unnatural, to be reported by 

certain persons, 

S. 45 25, 26 

in Upper Burma 26 
causing, while arresting, S. 46 ... 27 

Police to report as to, by accident, sui- 
cide, by animal, by machinery, under 
suspicious circumstances, S. 174 115, 116 

inquiry into cause of unnatural, S. 174 115 
of husband does not put an end to pro- 
secution for adultery ... ... 142 

judgment in case of conviction of 
onence punishable with, S. 367 .. 249 

sentence of, S. 368 ... ... 251 

in case of sentence of. Judge to inform 
accused as to period in which he may 
appeal, S. 371 ... ... ... 252 

time within which appeal from sentence 
of, must be filed ... . . 252 

sentence of, to be submitted to High 
Court for confirmation, S. 374 ... 253 

power of High Court to confirm sen- 
tence of, or annul conviction, S. 376 254 
sentence of, on reference to High Court 
for confirmation to be signed, S. 

377 ... ... ... ... 255 

execution of sentence of, S. 381 ... 256 

rules regarding sentence of, in Bengal 256 

in Assam 256 
in Madias 256 
in Bombay 256 

postponement of sentence of, on preg- 
nant woman, S. 382 ... ... 257 

High Court alone can postpone sentence 
of ... ... ... 257 

confirmed by High Court, Sessions 
Courts no power to postpone sentence 
of ... >•> ... ■*. 257 

abatement of appeal on, of accused, 

S. 431 ... 284 
of appellant, 

S. 431 ... 284 

High Court may call for record after... 284 
DECAY— 

disposal of property subject to, regard- 
ing which otience committed, S, 525 344 

DECLARATIONS— -See Dying Declara- 
tion ... ... 101, 102 

DECREE— 

for possession, resistance to a ... 89 

DEFAMATION— 

prosecution for, to be upon complaint, 

S. 198 ... ... ... 141 

offence of, compoundable, S. 345 234, 235 

DEFAMATORY MATTER- 

order for destruction of, S. 521 ... 342 

DEFAULT— 

in payment of maintenance, effect of, 

8. 488 ... ... 324, 325 

DEFENCE— 

right of private ... ... ... 24 

accused when called upon to enter on, 
in warrant-cases, S. 2^ ... 182 

by accused making, in warrant-cases, 

8.256 ... ... ... 182 

Magistrate to file written statement of, 

8.256 ... ... ... 182 

when accused called on to enter on, in 
Sessions Court, 8. 289 ... ... 205 

when accused or pleader may enter up- 
on, 8. 290 ... ... ... 207 

re-examination of witnesses for, S. 290 207 


Rage 

DEFENCE {Concluded)-- ^ 

cross-examination of witnesses for, in 
Sessions Court, 8. 290 ... ... 207 

incapacity of accused to make, being ... 

of unsound mind, 8. 464 ... 311 

procedure when accused being a lunatic 
is incapable of making, Ss. w4, 465. 311, 312 
resumption of inquiry or trial on lu- 
natic being certified able to make, 

8.467 ... ... ... 313 

Court to proceed with trial when lu- 
natic capable of making, 8. 468 ... 313 

where lunatic incapable of making, 

8.468 ... ... ... 313 

DEFINITIONS- 

complaint, 8. 4 (a) ... ... 3 

investigation, 8. 4 (b) ... ... 3 

inquiry, 8. 4 (c) ... ... ... 4 » 

jufiicial proceeding, 8. 4 (d) ... 4 

writing or written, 8. 4 (e) ... ... 4 

sub-division, 84{/) ... ... 4 

province, 8. 4 (j;) ... ... 4 

Presidency- town, 8. 4 {^) ... ... 4 

High Court, 8. 4 (i) ... 4, 122 

Chief Justice, 8. 4 ... ... 5 

Advocate-General, 8. 4 (A:) ... ... 5 

Clerk of the Crown, 8. 4 (0 ... 5 

Public Prosecutor, 8. 4 (m)... ... 5 

pleader, 8. 4 (n) ... ... ... 5 

Police-station, 8. 4 (o) . . ... 5 

officers in charge of Police-station, 8. 4 


(o) 

offence, 8. 4 (p ) ... 
cognizable offence, 8. 4 (g) ... 
case, 8. 4 (o') 

non- cognizable offence, 8. 4 
case, 8. 4 [q) 
bailable offence, 8. 4 (r) 
non bailable offence, 8. 4 (r) 
wari’ant-case, 8. 4 (. 9 ) 
summons-case, 8. 4 (0 
European British subject, 8. 4 {u) 
chapter, 8. 4 (r) ... 
schedule, 8. 4 (?;) 


5 

6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
7 
7 


place, 8. 4 {w) ... ... ... 7 

DELIVERY- 

of lunatic to care of relative, 8. 475 ... 316 
conditions of such, 8. 47 ... 316 
of stolen property seized by Police, 
8.523 ... ... ... 343 

to military authorities of persons liable 
to be tried by Coui't-martial, 8. 549 

:166, 367 

DEMEANOUR— 

remarks respecting, of witnesses, 8. 363 245 
DEPARTMENTAL OFFICERS— 

service of summons on, 8. 72 ... 41 

rules for service of summons on, in 
Calcutta ... ... 41, 42 

DEPOSIT— 

of stolen property, search of place used 
for, 8. 98 ... ... ... 52 

refusal to summon unnecessaiy witness 
in default of, 8.216 ... ... 156 

in lieu of bond, 8. 513 ... ... 338 

for good behaviour not allowed, S. 513 338 
DEPOi^TION- 

vernacular, to be translated into Eng- 
lish in Sessions Court ... ... 201 

given by a person admissible against 
him in subsequent proceedings 201, 202 
discrepancies in, of witness in Sessions 
Court and in that given before Magis- 
trate ... ... ... 202 

of approver when to be used in evidence 
against him ... ... ... 228 
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DEPOSITION [Concluded ) — 

to be signed by Magistrate or Sessions 
, Judfje, S. 356 ... ... 242 

in which language, to be taken down 

in, S. 367 ... 243 
in Port Blair, 
Nicobars, and 
Aden ... 243 

of witnesses, rules in Punjab as to 243, 244 
procedure, where exact meaning of, is 
doubtful ... ... ... 244 

of witness, return of commission with, 

S. 507 ... ... 336 

of medical witness, admissibility of, 

S. 509 ... 336 

to be taken down 
and attested by 
Magistrate in 
presence of ac- 
cused ... 336 

what must be prov- 
ed before admis- 
sion of, in evidence 336 
admissible though 
medical officer 
called as a witness 337 
of medical officer to be put in and read 
before accused called upon to enter 
on his defence ... ... ... 337 

taken in absence of accused when ad- 
missible, S. 512 ... 338 

when admi.ssible though 
witness called ... 338 
to be admissible must be in proper 
form ... ... ... 338 

DEPUTATION— 

of Subordinate Magistrate to inquire 
as to dispute concerning land, S. 148. 93, 94 
of Subordinate Police-officer to investi- 
gate suspected cognizable offence, 

S. 157 ... ... 97,98 

DEPUTY COMMISSIONERS- 

powers conferrible on ... 16,17 

invested with special powers under 

S. .30, procedure of ... 151 

DEPUTY INSPECTOR GENERAL OF 
POLICE- 

what powers may be vested in, by Local 
Government ... ... .. 99 

DEPUTY MAGISTRATE -5616 Magistrate. 
DESERTER- 

arrest of, without warrant, S. 54 ... 30 

procedure upon arrest of ... ... 32 

arrest of, under Indian Articles of War 33 
DESIGN— 

to commit cognizable offence, infor- 
mation of, S. 150 ... ... 94 

arrest on information of, S. 151 ... 94 

DESTRUCTION-- 

of libellous or other matter, S. 521 ... 342 
DETENTION— 

length of time person arrested without 
warrant may be detained, S. 61 ... 35 

for more than 24 hours’ application 
for, how made ... ... 35 

Magistrate authorizing, under S. 167 
must record reasons ... ... 35 

of persons arrested ... ... 35 

of document by Postal or Telegraph 
Department, S. 95 ... ... 54 

of person to prevent breach of peace, 

S. 108 ... ^ ... ... 58 

of accused where investigation can- 
not be completed in 24 hours, S. 167... 110 
what is ... ... ... Ill 

wrongful, punishable ... ... Ill 
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DETENTION [Concluded)— 

release of accused from, when evidence 
insufficient, S. 169 ... ... Ill 

in custody of complainant and witness- 
es who refuse to attend Court of 
Sessions or High Court or execute 
bond, S. 217 ... ... ... 167 

Magistrate to prevent unnecessary, of 
witnesses ... ... ... 157 

of offenders attending Court, S. 351 ... 240 
of youthful offenders, S. ... 266 

form of wari*ant for, in a reformatory 
in Bengal ... ... ... 266 

release of persons under improper, S. 491 328 
of stolen property seized by Police, S. 523 343 
DIARY— 

statements of witnesses recorded by 
Police-officer while making an inves- 
tigation under S. 161 forms no por- 
tion of the Police ... 100, 114 

forwarding copies of entries in, to Mag- 
istrate on investigation by Police, 

S. 107 ... ... ... 110 

DIARY, POLICE— 

Police-officer to enter his proceedings 
in investigation in, S. 172 ... 113 

may be sent for, by Criminal Court, 

S. 172 ... ... ... 113 

cannot be used as evidence, S. 172 ... 113 

statements of witnesses entered in, not 
privileged 100 

may be called for 114 

DIRECTIONS— 

in nature of habeas corpus ... 328 

power of High Court to issue, 
8.491 ... ... 328 

for bringing persons in illegal custody 
before High Court, 8. 491 ... 328 

order that prisoner in jail may be 
brought before High Court, 8. 491 ... 328 
power of High Court to order prisoner 
to bo brought up before Court-mar- 
tial, 8. 491 ... ... .. 328 

power of High Court to order defend- 
ant to be brought in on 8heriff’8 re- 
turn of cepi corpus to writ of attach- 
ment, 8. 491 ... ... ... 328 

as to custody of State prisoners ... 328 
DISCHARGE - 

of person arrested by private person, 

8. 59 ... 34, 35 

apprehended, 8. 63 ... 36 

called on to give security, 

8. 119 ... 66 

imprisoned for failing to give 
security, 8. 124 
on report to Sessions or High 
‘ Court, 8. 124 ... 

by Magistrate not empowered of per- 
son lawfully bound to keep the peace 
of sureties, 8. 126 ... ... 68 

on nolle prosequi does not amount to 
acquittal ... ... ... 132 

of accused during inquiry, 8. 209 ... 150 

by Magistrate of cases exclusively tri- 
able by Sessions Coui’t ... ... 151 

effect of ... ... 151, 181, 268 

as to improper ... ... ... 152 

commitment by Magistrate on further 
evidence after ... ... ... 156 

of accused in warrant-cases, 8, 253 ... 180 

effect of ... 181 

where no charge drawn up accused can 
only be discharged ... ... 181 

in warrant-cases where complainant 
does not appear, 8. 259 ... ... 186 
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discharge {Concluded)-- 

of jury in case of sickness of prisoner, 

S. 283 ... ... ... 200 

of jury re-trial of accused af ter,S. 308. . . 218 
of accused on Advocate-General staying 
prosecution, S. 333 ... ... 225 

writing of judgment should precede 
passing of order of ... 248 

by Presidency Magistrate, procedure to 
set aside ... ... ... 274 

power on revision to order commitment 
after improper, S. 436 ... ... 288 

further inquiry where accused impro- 
perly discharged, S. 437 ... 289 

of lunatic, S. 474 ... ... 316 

of otfender on submission or apology, 
8.484 .... ... ... 322 

of accused on withdrawal from prosecu- 
tion, S. 494 ... ... ... 330 

on bail-bond, S. 496 ... ... 331 

of accused, demand of bail on ... 332 

from custody after bail, S. 600 . 333 

of sureties, S. 602 ... . 333 

DISCOVERY- 

of documents, summons for, 8. 74 50, 61 

of letters and telegrams, procedure as 
to, 8. 95 ... ... ... 51 

of documents, when search-warrants 
may bo issued for, &c., S. 96 ... 51 

of stolen property, &c., S. 98 ... 52 

of persons wrongfully confined, 8. 100 53 

DISORETION- 

of Court to proceed with trial after 
alteration of charge, 8. 228 ... 164 

of Judge as to admissions of depositions 
before committing Magistrate, 8, 288 

203,204 

of Clerk of Crown as to preparing lists 
of jurors, 8. 313 ... ... 220 

of Court as to interpretation of certain 
documents to accused, 8. 361 ... 245 

DISMISSAL- 

of complaint, 8. 203 ... ... 146 

when order of, does not operate as an 
acquittal ... ... ... 146 

of complaint not to be until examination 
of complainant has been recorded ... 146 
for default of complainant’s attend- 
ance ... ... ... 152 

does not amount to an acquittal under 
8.403 ... ... ... 268 

of appeal, 8. 423 . ... ... 278 

of complaint, further inquiry after, 

8. 437 ... ... 289, 290 

DISOBEDIENCE— 

of order for removal of public nuisance, 
effect of, 8. 136 ... ... 76 

DISORDERLY HOUSE- 

punishment for keeping ... ... 73 

DISPENSING- 

with attendance of witnesses, 8. 503. 333, 334 
DISPERSION- 

of unlawful assembly by command of 
Magistrate or Police-officer, 8. 127 ... 69 

use of civil force in, 8. 128 ... 69 

use of military forces for, 8. 129 70 

by officer commanding troops at 
request of Magistrate, S. 130 70 

power of, by commissioned 
military officers, 8. 131. ... 70 

DISPOSAL— 

of property under attachment, 8. ^ 47, 48 

of things found in search beyond juris- 
diction, 8. 99 ... ... ... 53 

of property regarding which offence 
committed, 8. 517 ... ... 340 
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DISPOSAL {Concluded)-- 

of property, no order for, can be passed 
unless property before Court ... 341 
of property by Magistrate in charity ... ^1 
of stolon currency note ... 341 

of property, stay of order of, 8. 620 342 

seized by Police, 8. 624. 344 

DISPOSSESSION- 

powor to restore immoveable property 
after, forcible, 8, 622 .. ... 342 

DISPUTE— 

as to immoveable property ... 84 

concerning land likely to cause breach 
of the peace, procedure, S. 145 84, 85 

jurisdiction as to ... ... 85 

parties concerned in, to attend 
Court, 8. 145 

contents of order as to ... 

as to easements ... ... ... 87 

parties entitled to notice arc those con- 
cerned in ... ... ... 87 

interveners in ... ... ... 88 

evidence in case of ... ... 89 

orders as to possession in cases of ... 90 

proceedings on, are judicial ... 91 

DISQUALIFICATION— 

of jurors ... ... ... 199 

DISQUALIFYING INTEREST— 

of Judge or Magistrate, 8. 555 368, 369 

DISTRAINER- 

not a trespasser for defect or want of 
form in proceedings, 8. 538 ... 357 

DISTRESS— 


for recovery of costs for removing nui- 
sance, 8. 140 ... ... ... 78 

execution of sentence of fine by levy of, 
8.386 ... ... ... 259 

procedure by, for le\’y of fines in Bengal 259 

in Madias 259 

in Bombay 260 

in Punjab 260 

not illegal for defect or want of form in 
proceedings, 8. 538 ... ... 357 

DISTRICTS- 


what are, 8. 7 ... ... ... 8 

power of Local Government to alter, 

S. 7.** •*. ... ... 8 

existing, maintained till altered, 8. 7 .. 8 

Presidency-towns to be deemed, 8 . 7 ... 8 

when trial is directed to be by jury 
in, 8. 269 ... ... ... 192 

DISTRICT MAGISTRATE— 

appointment of, S. 10 ... ... 9 

powers and duties of officers temporari- 
ly succeeding to vacancies in office 
of, S. 11 ... ... ... 9 

Local Government may delegate its 
' powers under 

8. 13 to, 8. 13 9 

in Bengah may place Magistrate of 1st 
or 2nd Class in charge of head-quar- 
ters division when absent himself ... 9 

subject to control of Local Government 
may fiame rules for guidance of 
Benches, 8. 16 ... ... 11 

subordination of Magistrates and 
Benches to, 8. 17 ... ... 11 

Cantonment Magistrate subordinate to 12 
ex-officio a Justice of the Peace, 8, 25 15 

in certain provinces to try offences not 
punishable with death, S. 30 «. 16 

specially empowered under 8. 30 when 
bound to commit ... 16,17 

higher powers of certain, S. 34 ... 20 

as to powers of, in case of proceedings 
against European. British subjects ... 20 
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DISTRICT MAGISTRATE {Continued)-- 
under Punjab Reg. IV of 1887 tjertain 
sentences passed by, not subject to 
confirmation ... ... ... 20 

additional powers conferrible on, S. 37 22 

investing power of, subject to control of 
Local Grovernraent, 8. 38 ... 22 

report of arrest to be made to, S. 62 ... 36 

may direct warrant to land-holders, 

S. 78 ... ... ... 44 

power of, to attach property of abscond- 
er, S. 88 ... ...47,48 

may require Postal or Telegraph author- 
ities to produce documents, S. 95 ... 51 

power of, to cause search of house sus- 
pected to contain stolen property, 

S. 98 ... ... ... 52 

power to take bond for keeping the 
peace, S. 107 ... ... ... 56 

may take security from vagrants and 
suspected persons for good behaviour, 

S. 109 ... ... ..58,59 

may take security from habitual offend- 
ers for their good behaviour, S. 
no ... ... ... ... 59 

power of, to release person imprisoned 
for failing to give security to keep 
the peace, or for good behaviour, 
8.124 ... ... ... 68 

power of ,to cancel any bond for keeping 
the peace, S. 125 ... ... 63 

may make conditional order for removal 
of nuisance, 8. 133 ... ... 71 

may prohibit repetition or continuance 
of public nuisances, S. 143 ... 80 

power of, to issue order absolute at 
onco in urgent cases of nuisance, 

S. 144 ... ... ... 80 

how and when to act in disputes as to 
possession of immoveable property, 
8.145 ... ... ... 84 

empowered to hold inquests, 8. 174 ... 115 
power of, to issue summons or warrant 
for offence (jommitted beyond local 
jurisdiction, S. 186 ... ... 122 

as to who are to exercise powers of a. 

In Hyderabad ... ... 125 

when, may take cognizance of offences, 
8.191 ... ... 127 

power of, to transfer cases, 8. 192 ... 128 

may empower Magistrate of 1st Class 
to transfer cases, 8. 192 ... ... 129 

has power to commit for trial, 8. 206 ... 148 
no jurisdiction to revive a charge 
which Deputy Magistrate has allowed 
to be withdrawn ... ... 179 

may try summarily, 8. 260 ... 186 

officers superior in rank to, not liable 
to serve as jurors or assessors, 8. 

to summon jurors and assessors, S. 326 ^24 
may offer conditional pardon, 8. 337 ... 226 
in Upper Burma, tendering pardon 
may try case himself ... ... 226 

may bo directed to tender pardon to 
accomplice, 8. 338 ... ... 228 


submission of case 


I by Subordinate 
Magistrate of 

cases which he 
cannot dispose 
of, 8. 346 ... 236 

to, by Subordinate 
Magistrate who 
is unable to pass 
siiffioiontly severe 
sentence, 8. 349 238 


DISTRICT MAGISTRATE (Coneludtd) 
may sot aside conviction recorded 
partly by one Subordinate M^is- 
trate and partly by another, 8. 239 

Court of Sessions to send copy of find- 
ing and sentence to, 8. 373 ... 253 

confirmation of sentence passed under 
8. 34 by, 8. 380 ... ... 255 

effect of endorsement of warrant for 
levy of lino by, 8. 387 ... ... 262 

appeal from sentence of, 8. 408 ... 271 

in case of European Bri- 
tish subject, 8. 408 ... 271 

may call for record of inferior Court, 

8.435 ... ... ... 285 

power of, to call for and deal with re- 
cords in Upper Burma, 
Bengal, Madras, Allaha- 
bad, Bombay, and Punjab 286 

on revision to order commit- 
ment in case of improper 
discharge, 8. 436 *... 288 

on examining record may report to 
High Court, 8. 438 ... ... 292 

may susuend sentence or release accus- 
ed on nail pending reference to High 
Court, B: 4:38 292 

trial of European British subject by, 

8. 443 299 

what sentence on European British 
subject may be passerl by, 8. 446. 300, 301 
right of European British subject to 
claim jury before, 8. 451 A ... 304 

in what cases when European British 
subject claims jnry, to transfer case, 

8. 451B ... ... 304,305 

may order maintenance, 8. 488 ... 324 

appointment of Public Prosecutor by, 
8.492 ... ... ... 328 

may issue commission for examination 
of witnesses, 8. 503 333, 334 

may withdraw or refer cases, S. 528 ... 348 
power of Local Government to au- 
thorise, to withdraw classes 
of oases, 8. 528 ... 348 

in Punjab, to withdraw classes 
of cases ... ... 349 

in Burma, N.-W. Provinces, 
and Bengal to withdraw cases 349 
to compel restoration of ab- 
ducted females, 8. 551 ... 367 

DISTRICT POLICE-OFFICER— 

power of, to arrest lunatics ... 33 

DISTRICT SUPERINTENDENT OF 
POLICE- 

power of, in Bombay ... ... 10 

powers of ... ... 10,99 

Sessions Judge to give every facility to, 
for inspecting records ... ... 253 

DISTURBANCE— 

of public peace, S. 127 ... ... 69 

dispersion of assembly likely 
to cause, 8. 127 ... 69 

DISTURBED DISTRICT— 

quartering Police in ... ... 69 

DIVISION- 

Oantonment Magistrate deemed Magis- 
trate of ... ... ... 9 

of a District is a Sub-division ... 9 

DIVORCE- 

S lea of, in oases of maintenance ... 328 

lahommedan wife when entitled to 
maintenance after ... ... 326 

DOCUMENTS— 

power of Court to impound, 8. 104 ... 54 

search for, 8. 165 ... ... 109 
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DOCUMENTS {Concluded)— 

interpretation of, put in for formal 
proof, S. 301 ... ... 345 

refusing to produce, imprisonment on 
committal for, S. 4^ ... ... 322 

as to summons to produce, S. 94 ... 60 

recorded in a Court of Justice, proce- 
dure by Magistrate requiring the 
production in evidence of ... 61 

procedure for production of, in custody 
of Postal on Telegraph authorities, 

S. 95 ... ... ... 123 

issue of search-warrant for, S. 96 ... 51 

given in evidence as to offences rela- 
ting to, S. 195 ... 1.33 

process for production of, in inquiry 
before Magistrate, S. 208 ... 149 

production of, in summons-cases, S. 244 176 
vernacular translation of, in Sessions 
Court ... ... ... 201 

DOMICILE- 

hoVr regulated by Succession Act ... 6 

DUMB PERSON— 

trial of ... ... 229,230 

DUTY— 

of prosecution ... 150, 177, 180, 358 

as to tendering witnesses ... ... 358 

of Judge in Sessions trial, S. 298 209, 210 

of j^ury, S. 299 ... ... ... 213 

of Rublic Prosecutor in conducting case 

150, 177, 180, 328 -331, 358 
See Prosecution. 

DYING DECLARATION— 

mode of making, to Police-officer, S. 162 101 
made to Police-officer when admissible, 

S. 162 ... ... ... 101 

if not taken in presence of accus- 
ed inadmissible in evidence against 
him ... ... ... ... 102 

by signs ... ... ... 102 

EASEMENTS— 

when and what Magistrates may inter- 
fere in disputes concerning, S. 147 ... 92 

burden of proof upon whom in case 
of ... . . ... 92 

who can be deputed to inquire into dis- 
putes concerning, S. 148 ... 93 

as to costs of such 
inquiry, S. 148 ... 94 

ENACTMENTS— 

extent of repeal of, in 1st Schedule, 
8.2... ... ... ... 2 

reference to repealed, S. 3 ., ... 3 

ENDORSEMENT— 

of warrant of arrest to other Police- 
officer, S, 79 ... ... ... 44 

ENGLISH LANGUAGE— 

ti’anslation of vernacular documents, 
depositions, &c., into, in Sessions 

Coni’ts ... ... ... 201 

confessions to be translated into . . 203 
evidence given in, how to bo recorded 
in Provincial Courts, S. 356 ... 242 

Local Government may direct evidence 
to be taken in, S. 357 ... ... 283 

evidence in, in Aden ... ... 243 

as to taking evidence in Punjab in 243, 244 
ENGLISH TRANSLATION- 

of record to be forwarded to High Court 
with commitment, S. 218... ... 157 

ENGRAVING- 

included in writing, 8. 4 (e) ... 4 

ENHANCEMENT OF SENTENCE— 
transfer of case to superior Magistrate 
for, S. 349 ... ... ... 238 


Page 

ENHANCEMENT OF SENTENCE {Concld^-^ 
by Appellate Court on appeal not 
allowed, S.423 .. ... ... 278 

by Appellate Court in Burma ... 278 
on revision by High Court dismissing 278 

appeal, S. 439. 278, 295 
by Appellate Court ... 2^ 

by High Court on revision so as to al- 
ter nature of sentence ... ... 296 

by Punjab Chief Court ... ... 296 

ENTICING- 

married women, prosecution for, S. 199 142 
compoundable, S. 345 2^, 235 

ENTRANCE— 

forcible, into place entered by person 
sought to be arrested, S. 48 ... 28 

how such, may be effected, S. 49 ... 29 

ENTRY— 

of information to Police of cognizable 

offence, S. 

154 95, 96 

of non -cogniz- 
able offence, 
8.155 ...96,97 

in cases where there is no appeal, 

S. 2a3 ... ... ... 190 

effect of entry on unsustainable charge, 

S. 273 ... ... ... 196 

to be made on charge where accused 
not re-tried after discharge of jury, 

S. 308 ... ... ... 218 

entry made upon a charge under S. 273 

not an acquittal, S. 403 ... ... 268 

effect of entry under S. 273, S. 439 ... 295 

ERROR 

in charge, effect of, S. 232 ... 161, 165 

omission to recoixl evidence in manner 
prescribed under S. 359, matenal ... 243 
correction of, in record of evidence, 

S. 360 ... ... ... 244 

Court may correct clerical, in judg- 
ment, S. ‘169 ... ... ... 251 

what is meaning of material ... 296 

finding or sentence when reversible by 
reason of, S. 537 ... ... 354 

of a Deputy Magistrate in proceeding 
by warrant instead of summons no 
ground for quashing his proceedings 356 
ESCAPE AND RE-TAKING-.%e Arrest. 
ESCAPED CONVICT— 

who to give information rogaixling 
resort oi, S. 45 .. ... 25, 26 

warrant may be directed to land-hold- 
ers, &c., for arrest of, S. 78 ... 44 

execution of sentence on, S. 396 ... 264 

liability of, to undergo punishment 
under previous or subsequent convic- 
tion, 8. 397 ... ... ... 265 

EUROPEAN BRITISH SUBJECT- 

definition of, S. 4 (a) ... ... 6 

as to domicile of .. . ... ... 6 

application of European Vagrancy 
Act IX of 1874, to ... ... 6 

Magistrates with reference to ... 7 

trial of ... ... 7 

appointment of , as Justice of the Peace, 

S. 22 ... ... ... 14 

what Magistrate competent to try ... 14 

Judge competent to t^ ... 14 

District Magistrate is ex-omcio Justice 
of the Peace whether, or not ... 14 

who to be deemed a High Court in 
British Burma when offender is an, 

S. 185 ... ... ... 122 

liability of, for offences committed out 
of British India, S. 188 ... 
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EUROPE \N BRITISH SUBJECT (ConW^’ 
Political Agent to certify as to inquiry 
into charge awnst, S. 188 ... 124 

person charged outside Presidency- 
towns jointly with, to be committed 
to High Court, S. 214 ... ... 155 

trial of all offences committed by, before 
Sessions Court in Burma to be by 
jury. , ... ... 194 

number of jurors in case of 198, 199 

place of trial of, S. 336 ... ... 2*26 

to what Court appeal lies by, S. 408 ... 271 
proceedings against, in Upper Burma 2^ 
Magistrates who may inquire into and 
try charges against, S. 443 ... 299 

it is necessary to prove legitimate de- 
scent and also nationalit.y in case of 299 
hearsay not admissible to prove nation- 
ality of ... ... 299 

Sessions Judge to be an, S. 444 ... 300 

when Assistant Sessions Judge may try 
an, S. 444 ... ... ... 300 

offence committed by, by whom triable, 

S. 445 ... ... ... 300 

sentences which may be passed on, 
by Provincial Magistrates, S. 446. 300, 301 
sentences which may be passed by a 
District Magistrate on, S. 446 ... 301 

when commitment of, is to be to Ses- 
sions Court and when to High Court, 

S. 447 ... ... . . 301 

committed to High Court, instructions 
as to ... ... ... 301 

warrants to be sent to High 
Court... ... ,w2, 303 

rules in Bombay as to commitment 
of ... ... 302,303 

trial of, in Travancore and Cochin . . 303 
trial of, for offences of which one is and 
the others are not punishable with 
death or transportation for life, S. 

448 ... ... ... ... 303 

sentence which may be passed by Ses- 
sions Court on, S. 449 ... ... 303 

procedure where Sessions Judge finds 
his powers inadequate in respect of, 

S. 449 ... ... ... 303 

procedure when Sessions Judge is not 
an, S. 450 .. ... 303 

mixed jury in trial of, before High 
Court and Sessions Court, S. 451, o03, 304 
right of, to claim jury before District 
a^gistrate, S. 451 A ... ... 304 

District Magistrate to transfer case of, 
to another Court in certain cases, 

S. 451B ... ... 304,305 

trial of, with native jointly accused, 

S. 452 ... ... . 305 

when native may claim separate 
trial, S. 452 ... 305 

procedure on claim of person to be 
dealt with as, S. 453 ... ... 305 

no appeal from order rejecting claim 
to rights of ... ... ... 305 

accused ought to have an opportunity 
of pleading that he is an ... 306 

claim to be, must be decided before 
trial ... ... ... 306 

failure by, to plead privilege equivalent 
to waiver oi right, S. 4M ... 306 

cannot be considered to have waived 
his privilege unless it appear that his 
rights have been distinctly made 
known to him ... ... 306 

procedure in Bombay with respect 
to ••• ... ... •«* 306 


EUROPEAN BRITISH SUBJECT— 
trial under Chap. XXXIII of person 
not an, S. 455 ... ... ... 307 

right <yf, unlawfully detained to apply 
to High Court for order to be 
brought before High Court, S. 456 ... 307 
procedure of High Court on such 
application by, S, 457 ... 307 

territories through which High 
Court may issue such orders, 

8.458 ... ... ... 807 

districts over which High Court at 
Madras to exercise juris- 
diction over 307, 308, 309 
High Court at Bombay 

307, 308, 309 
of North- 
Western 
Provinces 

308,309 

application of acts conferring jurisdic- 
tion on Magistrates or Sessions 
Courts as to, S. 459 ... 309, 310 

jury for trial of Europeans or 
Americans, S. 460 ... ... 310 

jury when European or American 
charged jointly with one of another 
race, S. 461 ... ... ... 310 

summoning and empanelling of jurors 
in trial of, and of European or 
American, S. 462 ... ... 310 

conduct of criminal proceedings against 
Europeans and Americans, S. 463 ... 311 
jails in which, may be imprisoned 

in Bengal358,359 
in Punjab 359 
in Madras 359 

EUROPEANS NON-BRITISH SUB- 
J ECTS— 

jury for trial of, S. 460 ... ... 310 

charged jointly with one of another 

race, S. 461 ... ... ... 310 

conduct of proceeilings against, S. 463 311 

EUROPEAN SOLDIERS— 

criminal cases against, in Punjab can 
only be taken up by Magistrates of 

EUROPEAN VAGRANCY ACT (IX OF 
1874)— 

who is a vagrant under ... ... 33 

powers of Police under ... ... 33 

Ss. 109 and 110 do not apply where 
European British subjects may 
be dealt with under, S. Ill ... 61 


S. 3 ... 

. . 

... 61 

„ 4 ... 

• fa * » • 

... as 

„ 5 .. 

... 

... 61 

„ 6 ... 


... 61 

7 ... 

* * m • • • 

... 61 

„ 30 . 

EUROPEAN VAGRANTS— 

... 6 


Ss. 309 and 110 do not apply where, 
may be dealt with under European 
Vagrancy Act, S. Ill ... ... 61 

EUROPEANS- 

jur}’^ for trial of, S. 460 ... ... 310 

when, charged jointly with one of 

another race, S. 461 ... ... 310 

summoning and empanelling of jurors 

in trials of, S. 462 ... ... 310 

conduct of criminal proceedings . 
against, S. 463 ... ... ... 311 

EVIDENCE— 

where person called upon to show cause 
where there is likelihood of 
breach of the peace ... , 64 


H, C Cll P 


4 
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EVIDENCE {Continued ) — 

in breach of peace caBes» must be legal- 
ly taken and recorded ' ... 65 

must be in presence of, of the 
person called upon to show 

cause ... ... ... 65 

statements to Police not to be admitted 
in, against accused, S. 162 ... 101 

as to admissibility in, of admission by 
accused to Police-officer ... ... 102 

power of Local Government to direct 
copies of depositions and exhibits in 
certain oases to be received as, S. 189 126 
duty of prosecution as to production of 150 
See Duty of Prosecution. 
prosecution for giving false .. 175 

of witnesses who appear to be giving 
false, to be recoraed at length in the 
vernacular ... ... 176 

for prosecution in warrant-cases, S. 252 179 
process to compel production of, S. 257 184 
of witnesses in summary-trials how to 
be recorded ... ... ... 191 

w'hen deposition of witness to be, 
against him in subsequent proceedings 202 
given at preliminary inquiry when ad- 
missible, S. 288 ... ... 203 

as to character whether, gives right of 
reply . . ... 208 

Judge no power to take further, after 
opinion of assessors ... ... 218 

of an approver as to weight to be at- 
tached to ... . 227 

of accomplices as to ... ... 227 

when statement made by person ac- 
cepting pardon may be given in, 
against him, S. 339 ... ... 228 

of approver against accomplices ... 228 
partly recorded by one Magistrate and 
partly by another, as to conviction 
or commitment on, S. 350 ... 239 

where sentence submitted for confirm- 
ation High Court may direct taking 
of additional, S. 375 ... 254 

appeal as to admissibility of . . 275 

English translation of whole of, to be 
transmitted with petition of appeal 
to High Court ... ... 276 

when Appellate Court may take further, 

S. 428 ... ... 282 

in maintenance cases how to be taken, 

S. 488 ... ... . 324 

of purdanasheen, commission for 241, 334 
admissibility of, taken on commission 335 
deposition of Civil Surgeon or other 
medical witness used as, S. 509 ... 336 

power of Court to summon medical 
witness, S. 509... ... .. 336 

deposition of medical witness to be 
taken down and attested by Magis- 
trate in presence of accused .. 336 

report of medical officer not given on 
oath not to be used as ... ... 337 

report of poet-niortem examination 
not to be used as ... ... 337 

as to admissibility of deposition of 
medical officer who is called as a 
witness ... ... ... 337 

fee for Civil Surgeon attending Court 
to give ... . ^7 

admissibility of report of Chemical Ex- 
aminer as, S. 510 ... ... 337 

additional Che- 
mical Examin- 
er not . . 337 

of previous conviction or acquittal, S. 511 337 


Page. 

EVIDENCE {Concluded)-- 

record of, in absence of accused who 

has absconded, S. 512 ... ... 338 

fact that accused has absconded must be 
established before deposition record- 
ed may be used as ... ... 338 

EXAMINATION— 

of corpses by medical officers, 8. 174 ... 116 
rules as to poet- mortem, in Bengal ... 116 

in Madras ... 115 
in Punjab ... 119 

power of Magistrate to disinter corpse 
for, S. 176 ... ... ... 117 

of complainant, S. 200 ... ... 142 

to be reduced into 
writing and signed 
by complainant, 8. 

200 ... ... 142 

when need not be re- 
duced into writing, 
8.200 ... ... 143 

not to be a mere form 144 

to bo recorded before 
complaint can be dis- 
missed ... ... 146 

of complaints and witnesses, rules for, 149 
of accused persons ... ... 151 

confession of accused when to be treat- 
ed as ... ... 152 

by Magistrate of supplementary wit- 
nesses after commitment, 8. 219 ... 158 

of witness and complainant, rules of 
Calcutta High Court ... ... 180 

recall of witnesses by accused for cross-, 

8. 256 ... 182,183 184 

as to accused reserving his cross- ... 183 
cross-, of witnesses called by Court ... 184 
of witnesses, provisions of Evidence 
Act as to, ... 185 

of witnesses for prosecution, 8. 26j6 ... 201 
of accused before Magistrate to be evi- 
dence, 8. 287 ... ... 201 

of witness for prosecutiC'.i, procedure 
after, 8. 289 ... ... ... 205 

of witnesses for defence in Sessions 

Court, 8. 290 ... ... ... 207 

right of accused as to, and summoning 
of witnesses, 8. 291 ... ... 207 

of juror or assessor, 8. 294 ... ... 208 

of accused by Court, 8. 342 ... 230 

not competent to Court under 8, 342 to 
cross-examine accused ... ... 230 

of one of two accused in absence of his 
fellow prisoner ... ... 231 

of witnesses and accused, recording. 240, 248 
of a purdanasheen in presence of 
accused ... ... 241 

of accused, how recorded, 8. 364 ... 249 

of witnesses on commission, Ss. 503— 

508 ... ... ... 333-336 

of medical witness, 8. 509 ... ... 336 

by Court, right of, how to be exercised, 
8.540 ... ... 357 

See Cross-Examination. 

EXCAVATION— 

conditional order to fence in, 8. 133 ... 71 

of tank by direction of Magistrate ... 73 


who to pay costs of ... 73 

EXCISE ACT- 

arrest without warrant under ... 32 

power to arrest under ... ... 33 

EXECUTION— 

of sentence of death, 8. 381... ... 256 

date of termination of imprisonment 
to be distinctly impress^ on war- 
rants of commitment ... .*• 256 



INDEX. 


467 


EXECUTION {Concluded ) — 

liow long after issue of warrant sen- 
tence of death to be carried out 
in Bengal and Assam ... 256 

in Madras ... 256 

of capital sentence, rules regarding, 
in Bombay ... ... ... 256 

separate warrant for, to be issued in 
case of each prisoner ... .. 257 

of a sentence of death confirmed by 
High Court, Sessions Court has no 
power to postpone ... ... 257 

of capital sentence on pregnant woman, 
postponement of, S. 382 .. ... 257 

of capital sentence, High Court alone 

can postpone ... . . 257 

as to postponing of execution of sentence 
in Sonthal Pergunnahs ... 257 

of sentence of transportation or impris- 
onment in other cases, S. 383 ... 257 

of sentence of imprisonment ought to 
commence from time sentence is 

passed ... ... ... 251 

of sentences of transportation or im- 
prisonment, rules in Bombay as to ... 257 
procedure in Punjab when sentence of 
transportation for life {mssed on 
woman for murder of infant child ... 257 
what to be set oiit in warrant of deten- 
tion or imprisonment in Bengal when 
prisoner a military man ... ... 257 

of sentence of imprisonment, direction 
in warrant for, 8, 3^ ... 258 

signature of Magistrate to warrant for, 
not to be attixed by stamp ... 258 

language of warrants of imprisonment 258 
warrant when prisoner to be confined 
in jail with whom to be lodged, S. 385 258 
provisions as to prisoners in mofus- 
sil ... ... ... ... 258 

when legality of warrant doubted, mat- 
ter to be referi’ed to Local Govern- 
ment ... ... ... 258 

of sentence of imprisonment, suspen- 
sion of, S. 388 ... ... 262 

who may issue warrant of, S, 389 ... 262 

of sentence of whipping in addition to 
imprisonment, 8. 391 ... ... 263 

who to be present when whipping in- 
flicted, S. 391 ... ... ... 263 

of whipping not to be by instalments, 

S. 393 ... ... ... 263 

of sentence on escaped convicts, S. 396, 264 
when sentence on offender already 
sentenced for another offence to com- 
mence, S, 397 ... ... 264, 265 

confinement of youthful offenders in 

refoi-matories, 8. 399 ... ... 265 

return of warrant on, or of sentence, 

S. 400 ... ... 266 

rules as to, in case of orders of Courts 

in Bombay 281 

inN.-W. P. 281 

EXEMPTION— 

of special jurors, extent of, S. 311 ... 220 

of Government servants from serving 
as jurors in High Court, S. 313 ... 220 

of railway servants from serving as 
jurors ... .. 222 

in Sessions Court from serving as jurors 
or assessors, S. 320 ... ... 222 

EXEMPTIONS— 

from fees in respect of copies, S. 548. 364, 366 

EX-OFFICIO JUSTICES OF THE 
PBAOB- 

whoare, S. 25 ... ... ... 15 « 


BXPENSBS- 

of witnesses, as to, S. 257 ... ... 184 

of accused ... ... ... 112 

of witnesses where complainant fails 
to pay .*• ... 177 

of assessors ... .. 196 


of complainants and witnesses, S. 544... 360 
Court may pay, out of tine, 8. 545 363 
rules as to expenses of complainants 
and witnesses from mofussil to High 
Court ... >•> ... 

EXPERT— 

examination of medical man as ... 337 
EXTRA ASSISTANT SUPERINTEN- 
DENT OF POLICE— 
powers of, as to search ... ... 109 

EXTRADITION— 

rules as to, between French and British 
possessions in India ... ... 124 

requisition for, by the executive of any 
part of British dominions or of 
foreign power ... ... 126 

EXTRADITION ACT (XXI OF 1879)— 

arrest under ••• . ••• ^ 

powers and notifications under 125, 

S. 8 . ... ... 124,307 


EXTRAORDINARY JXJRISDiCTION- 
of High Court when exercised 


124 

270 


274 

274 

295 

153 


FACT— 

appeal on matters of, 8. 418 
none where trial by jury, S. 418 ^ ... 

interference on revision with findings 

Qf ••• ... ... 

FACTIONS— . . V, . j j 

members of rival, not to be tried under 

•joint charge for not ... ... 

FACTUM OF POSSESSION— 

Q'f ixn moveable property ... ... 

FAILURE-^ , , r . 

to obey order for removal of nuisance, 

S 136 

to plead status by European British 
siibject a waiver, S. 454... 

FALSE CHARGE- 

sanction to prosecute for making, 

S. 195 

FALSE EVIDENCE— ..... 

persons charged with giving, to be tried 

separately . ••• ••• 

no prosecution Eigfl/inst ftccomplic© lor^ 
on withdrawal of pai-don without 
sanction of High Court, S. 339 
FALSE SEALS- 

search for,S.98... ... 52, 53 

FATHER— , . ^ 

order against, for maintenance of chil- 

dren, o, 488 ... J24 
of illegitimate 


76 

306 

135 

126 

228 




jUjgjg 

an information respecting any offence 
is not chargeable with a . . . ... 

in non-cognizable cases for applications 
or petitions containing complaint or 
charge of offence 

for mukhtarnaraah 

no for serving and exerting proeess 
issued by any Court of its own mo- 
tion in cases of contempt 
for serving and executing warrant of 
levy or tine of maintenance ^ ... 

no Court, on bail-bond in criminal 

cases 


97 

177 

229 

321 

327 
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for Civil Surgeon and other medical 
officer attending Court as witness . . 

fees— 

rules as to. for service and execution of 


process in Bengal ... 37, 38,39 

in Madras ... 39, 40 

in Burma ... ... 40 

for certain proclamations ... ... 47 

Court, for petition containing com- 
plaint ••• ^ ... ... 143 

where complainant fails to pay ... 177 

FEMALE CHILD- 


powers of Presidency or District Magis- 
trate in case of unlawful detention of, 

S. 551 

FEMALES- 

mode of searching, S. 52 ... ... 29 

exempt from punishment of whipping, 

S. ^ ... ... ... 263 

FINALITY— 

of orders on appeal, S. 430 ... ... 283 

FINDING- 

copy of, and of Sessions Court to he sent 
to District Magistrate, S. 373 . . . 253 

when reversible by reason of irregula- 
rity, 8. ^7 ... ... ... 354 

of fact, interference on revision with 295 
FINE- 

rules in cases of simple imprisonment 
ordered as a process for enforcing pay- 
ment of ... ... 18,20 

imprisonment in default of, S. 33 ... 18 

provisos in certain cases of, 8. 33 ... 18 

where offence punishable with both, and 
imprisonment and sentence is one 
of, only imprisonment in default of, 
limited ... ... ... 19 

rules in N.-W. Provinces as to dis- 
charge of prisoner confined in de- 
fault of payment of a, on payment of 
such ... ... ... 19 

General Clauses Act, I of 1868, 8.5, with 
reference to ... ... ... 19 

transportation cannot be imposed in de- 
fault of payment of ... ... 19 

may be levied how long after sentence, 20 
where sentence one of only, it may be 
pronounced in presence of accused’s 
pleader ... ... ... 148 

of juror or assessor, 8. 332 .. ... 225 

warrant for levy of, 8. 386 . . ... 259 

procedure for levy of fines in Bengal ... 259 

in Mach^ 259, 260 
in Bombay 260 
in Punjab 260, 261 

where warrant for levy of, may be 

executed and its effect, 8. 387 ... 262 

when imprisonment in default of, to take 
effect, 8. 392 ... ... ... 265 

maintenance realized as, 8. 488 ... 324 

Court may pay compensation or ex- 
penses out of, 8. 54o ... 363 

money ordered to be paid recoverable 
as, 8. 547 ... ... ... 364 

FIRST INFORMATION— 

what is ... ... ... 96 


PISHERY— 

right of, is not tangible immoveable pro- 
perty ... ... ... 

FOROE- 

use of civil, to disperse unlawful as- 
semblies, S. 128 

use of military, to disperse unlawful 
assemblies, 8. 128 


86 

69 

69 


Page* 

FORCIBLE DISPOSSESSION- 

of immoveable property, restoration of, 
after, 8. 522 ... ... 342, 344 

FOREIGN STATE- 

Jurisdiction over offences committed in 121 
liability of British subject for offence 
committed in, 8. 188 ... 123, 124 

FOREIGN TERRITORY— 

jurisdiction in respect of property 
stolen in ... ... ... 129 

FOREIGNERS— 

general rule of International Law as to 
offences committed by ... ... 121 

FOREMAN— 

of jury, appointment of, 8. 280 ... 200 

duties of, 8. 280 ... ... 200 

how chosen, 8. 280 ... 200 

to inform Judt:e what is ver- 
dict or verdict of majority, 
8.301... ... ... 214 

FORFBITITKE OF BOND— Bond. 
FORGED DOCUMENTS- 

scarch for, 8. 98 ... ... 62 

FORGERY— 

cases of, not cognizable without sanc- 
tion, 8. 195 
FORGINO- 

search for instruments for, 8. 98 ... 52 

FORM3- 

of summons to an accused person, 

8. 68, Sch. V ... 
warrant of arrest, 8. 75, Sch. V 
bond and bail-bond after arrest under 
n warrant, 8. 86, Sch. V 
proclamation requiring presence of 

accused, 8. 87, Sch. V 
requiring attendance of 
witness, 8. 87, Sch. V 
order of attachment to compel atten- 
dance of wit- 
ness, 8. 87, 

Sch. V 

to compel atten- 
dance of ac- 
cused, S. 88, 

Sch. V 

order authorising attachment by Deputy 
Commissioner as Collector, 8. 88, 

Sch. V 

warrant in the first instance to bring 
up witness, 8.90, Sch. V... 
warrant to search after information of a 

particular offence, 

8. 96, Sch. V 
suspected place of de- 
posit, 8. 98, Sch. V 
bond to keep the peace, 8. 106, Sch. V 
bond for good behaviour, Ss. 109, 110, 

Sch. V 

summons on information of a probable 
breach of the peace, 8. 114, Sch. V 
warrant of commitment on failure to 

find securi- 
ty to keep 
the peace, 

8. 12^ Sch. 

V 

of commitment on failure to 

find securi- 
ty for good 
be haviour, 

8. 123, Sch. 

V 

warrant to discharge a person impri- 
soned on failure to give security, 

8s. 123, 124, Sch. V 



INDEX* 


469. 


{Continued ) — 

orders for removal of nuisances, S. 133, 
sch. V ... ... 

Magistrate’s order constituting a jury, 
S. 138, Sch. V 
notice and peremptory 
order after finding by a 
jury, S. 140, Sch. Y ... 
of injunction to provide against im- 
minent danger pending inquiry by 
jury, S. 142, Sch. V ... . . 

Magistmte’s order prohibiting repeti- 
tion, &c., of nuis- 
ance, S. 143, Sch. V 
to prevent obstruc- 
tion, &c., S. 144, 
Sch.V 

declaring possession 
of land in dispute, 
S. 145, Sch. V ... 
warrant of attachment in case of dis- 
pute as to possession of land, S. 146, 
Sch. V 

Magistrate’s order prohibiting the do- 
ing of anything on land or water, 
S. 147, Sch. V ... 

bond and bail-bond on a preliminaiy 
inquiry before a Police- officer, S. 169, 
Sch.V 

bond to prosecute or give evidence, 
S. 170, Sch. V 

notice of commitment by Magistrate 
to Government pleader S. 218, Sch. V 
charges, Ss. 211, 223, Sch. V 
wari*ant of commitment on sentence of 
imprisonment or fine if 
passed by a Magistmte, Ss. 
245, 258, Soh. V 
of imprisonment on failure to 
recover amends by distress, 
S. 250, Soh. V ... 

summons to a witness, Ss. 68, 252, 
Sch.V 

precept to District Magistrate to sum- 
mon jurors and assessors, S. ^26, 
Soh. V 

summons to assessor or juror, S. 328, 
Sch. V 

warrant of commitment under sentence 
of death, S. 374, Sch. V ... 
of execution on a sentence of 
death, S. 381, Sch. V 
after commutation of a sen- 
tence, Ss. 381, 382, Sch. V ... 
of warrant to levy a fine by distress and 
sale, S. 86, Sch. V 

warrant of commitment in certain 
cases of contempt when fine imposed, 
8. 480, Sch. V 

Magisti*ate’8 or Judge’s warrant of com- 
mitment of witness refusing to an- 
swer, S. 485, Sch. V 
warrant of imprisonment on failure to 
gag maintenance, 8. 488, 

warrant to enforce payment of main- 
tenance by distress and sale. 
S. 488, Sch. V ... 

bond and bail-bond on a preliraina^ 
inquiry before a Magistrate, Ss. 496, 
m Sch. V ... 

warrant to discharge a person impris- 
oned on failure to give se- 
curity, S. Sch. V 
of attachment to enforce a 
bond, S. 514, Sch. V 


112 

112 

113 

115 


124 


FORMS {Concluded ) — 

notice to surety on breach of a bond, 

S. 614, Sch. V 
of forfeiture of bond 
for good behaviour, 

S. 614. Soh. V 

warrant of attachment against a surety, 
8.514, Sch. V... 
of commitment of surety of 
accused admitted to boil, S. 

614, Sch. V 

notice to principal of forfeiture of 
bond to keep the peace, S. 614, Sch. 

... .» ... ... 
warrant to attach property of princi- 
pal on breach of bond to 
keep the peace, S. 614, 

Sch. V 

of imprisonment on breach 
of bond to keep the peace, 

8. 114, Soh. V ... 
of attachment and sale on for- 
feiture of bond for good 
behaviour, S. 614, Sch. V ... 
of imprisonment on forfeiture 
of bond for good behaviour, 

S. 614, Sch.V ... 

FORWARDING— 

accused to Magistrate, S. 170 
weapon to Magistrate, S. 170 
recusant complainant or witness in 
custody to Magistrate, S, 171 
Pol ice-report to Magistrate, S. 174 . . . 

FRANCE— 

extradition between British India and, 
possessions in India 

FRENCH POSSESSIONS— 

in India, extradition between British 
possessions and 

FRIVOLOUS COMPLAINT— 

award of compensation in case of, S. 660 370 

FUllTHER INQUIRY— 

in case of sentence of death being sub- 
mitteti for confirmation to High 
Court, S. 375 ... ... ... 254 

how taken, S. 375 ... ... 254 

directed by Sessions Judge on sentence 
being submitted for confirmation, 

S. 3® ... ... 255,256 

power of Court on revision to order, 

S. 436 ... ... ... 288 

in case of complaint dismissed under 
8. 203,8.437 . ... 289,290 

by District Magistrate, S. 437 289, 290 

by Subordinate Magistrate, S. 437 2^, 290 
in case of complaint dismissed under 
S. 203, S. 437 ... ... 289, 290 

circumstances under which, ordered on 
revision, 8. 437 ... 289, 290 

in case of accused who has been dis- 
charged, S. 437 ... ^9, 290 

whether notice is necessary before Revi- 
sion Court under S. 437, can order ... 292 

GOOD BEHAVIOUR— 

security for, from vagrants and sus- 
pected persons, S. 109 ... ... 68 

when security for, may be required, 

S.109 ... , ... ... 68 

who may require security for, S. 109 ... 68 

security for, from habitual offenders, 

S. 110 ... ... ... 69 

period of security for, Ss. 109, 110 ... 69 

before accused ordered to furnish bail 
for, must be given opportunity to 
enter into his (^fence 


• • • 


60 
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GOOD BEHAVIOUR {Concluded)- 

object of security for ... ... 69 

oraer for security for, must define 
period for which security required 61 
amount of security for, character and 
olass of sureties, S. 112 ... ... 61 

contents of order to show cause, S. 

112 ... ... ... ... 61 
commencement of period for which 
security required, S. 120 ... ... 66 

contents of bond for, S. 121 ... 66 

power of Magistrate to reject surety 
for, 8. 122 ... ... ... 67 

imprisonment in default of security for, 
8.123 ... ... 67 

kind of imprisonment for, 8. 123 ... 67 

discharge of sureties for, S. 126 ... 68 

appeal from order requiring security 
foTy 8. 406 ... ... 270 

whether appeal lies from order nnder 
8. 123 in regard to 

requiring person to be detained until 
ne give security for ... ... 270 

discharge of person bound to be of, by 
Magistrate not empowered void, 8. 630 

349,350 

GOOD FAITH— 

meaning of ... ... ... 79 

■GOODS- 

likely to cause public nuisance, re- 
moval of, 8. 133 ... ... 71 

recovery of costs for removal of nui- 
sance by sale of, 8. 140 ... ... 78 

GOVERNMENT— 

service of summons on servant of, 8. 72 41 

rules as to, in Calcutta ...41,42 
attached property of absconder who 
does not appear after proclamation 
to be at disposal of, 8. to ...47, 48 

no prosecution of Judge or public ser- 
vant without sanction of, 8. 197 ... 140 

may determine by whom, and manner 
in which such prosecution to be con- 
ducted, 8, 197 . ... ... 140 

GOVERNMENT ADVOCATE— 

included in term Advocate -General, 

8. 4(k) 

as to employment of, in criminal prose- 
cutions in British Burma ... 329 

GOVERNMENT PLEADER— 

notice of commitment to ... ... 157 

conduct of prosecution in Sessions 
Court by, 8. 270 ... 194,195 

See Public Prosecutor. 
GOVERNMENT PROMISSORY NOTE— 
deposit of, in lieu of bond, 8. 513 ... 338 

GOVERNMENT SERVANTS— 

service of summons on, 8. 72 ... 41 

rules as to summons on, in Calcutta ... 41 

notice of conviction of 177, 178 
exempted from serving as jurors in 
High Courts ... ... 223), 225 

GOVERNMENT SERVICE— 

power of Coiu’t to excuse persons in, 
from attending as jurors or assessors, 

8. 329 ... ... 224 

GOVERNMENT SOLICITOR— 

may conduct prosecution without per- 
mission, 8. 495 ... ... 330 

GOVBRNOR-GBNERAL- 

appointment of Justices of the Peace 
by, 8. 22 ... ... ... 14 

ex- oflicio Justice of the Peace, 8. 

25 15 

saspension and removal of Justices of 
the Peace by, 8. 27 ... 15 
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GOVERNOR-GENERAL {Concluded)— 
sanction of, for prosecution for acts 
done in dispersing un- 
lawful assembly, 8. 132 70 

for prosecution for offen- 
ces against the State, 

8. 196 ... ... 140 

may exempt Government officers from 
serving as jurors in Calcutta, S. 313 220 

appointment by, of places of sittings of 
High Court, S. 335 ... ... 225 

power of, to suspend or remit sentences, . 

8. 401 ... 266, 267 

to commute punishment, 

8. 402 ... ... 367 

to grant license to convict to 
bo at large in British India 267 
with respect to removal of 
lunatics, 8. 475A ... 316 

to appoint Public Prosecutor, 
8.492 ... ... 328 

to transfer criminal cases 
and appeals, 8. 527 ... 348 

powers of, when exercisable, 8. 657 ... 370 
GRIEVOUS HURT— 

voliintai'ily causing, when compound- 
able, S. ^5 ... ... ... 235 

GUARDIANSHIP— 

question of, not to be dealt with on 
application for maintenance of wife 
or child ... ... ... 325 

GUILTY— 

Court bound to pass some sentence if 
it records verdict of ... ... 177 

plea of, to be recorded, 8. 271 ... 395 

conviction on plea of, 8, 271 ... 395 

what is not a plea of ... ... 195 

where prisoner pleads not ... ... 195 

HABEAS CORPUS- 

issue of orders in nature of ... 53 

power of High Courts at Fort William, 
Madras and Bombay, to issue orders 
in nature of a, S. 491 ... ... 328 

order by High Court in nature of, to 
bring up person within original civil 
jurisdiction, 8. 491 ... ... 328 

in case of person improperly or ille- 
gally detained, S. 491 ... 328 

to bring up prisoner in jail for exami- 
nation, 8. 491 ... 328 

for prisoner detained in jail to be 
brought up before Court-martial or 
Commissioner for examination, 8. 

491 ... ... ... ... 328 

for removal of prisoner from one cus- 
tody to another, S. 491 ... .. 328 

to bring defendant in, on Sheriff’s return 
of cepi corpus to a writ of attadi- 
ment, 8. 491 ... ... ... 328 

orders of High Court in nature of, 
power of Court to make rules as to, 

8.491 ... ... 328 

HABITUAL OFFENDERS— 

when and by whom security may be 
taken from, 8. 110 ... ... 69 

person how proved to be, 8. 117 ... 63 

against coinage, stamp-law or property, 
commitnient for trial, 8. 348 ... 237 

HABITUAL RECBIVBRr^ 

of stolen goods, arrest of, 8. 55 ... 32 

HABITUALROBBBRS— 

arrest of, 8. 55 ... ... ... 32 

security for cood behaviour from, 8. 110. 69 
HABITUAL THIEF— 

security for good behaviour from, 8. 110. 59 
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bound to report certain matters, S. 4/i 
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admissibility of confession made before, 
in Madras ... ... . ... 103 

investigations into suicide, &c., and re- 

S ort thereof by, in different Presi- 
encies, S. 174 ... ... 115 

HEALTH- 

removal of goods or merchandise 
noxious to, S. 133 ..71 

suppression of trade or occupation 
noxious to, S. 133 ... ... 71 

temporary order restraining acts dan- 
gerous to, S. 144 ... ,80 

whipping not to be inflicted if offender 
not in lit state of, S. 394 ... 264 

HIGH COURT- 

detinition of, in reference to proceed- 
ings against European 
British subjects, S. 4 
(i) ... 4,122,125 

in other cases, S. 4 (i) . .4,191 
where no such Court is established 
under any law for time being in 
force such officer as Governor- Gene- 
ral may appoint, S. 4 (i) ... ... 4 

Recorder of Rangoon when a ... 4 

deflnition of, must be read with refer- 
ence to the special proceedings 
against European British subjects 
contemplated in Chap. XXXIII ... 4 

in Indian Presidencies is a superior 
Court of Record ... . . 7 

power of, to punish offence of contempt 7 
jurisdiction of, to commit for contempt 
not affected by this Code ... 7 

Judges of, ex-officio Justices of the 
Peace, S. 25 ... ... 15 

sentences which, may pass, S. 31 17 

jurisdiction of, when a Deputy Commis- 
sioner’s order requires sanction of 
Sessions Judge ... 20 

appointment by, of officer to sign sum- 
mons in the Courts, S. 68 . . 37 

when, may require Postal or Telegraph 
authorities to produce documents, 

S.95 ... 51 

issue of search-warrants by, S. 96 ... 61 

may require person to give security for 
keeping the peace on conviction of 
certain offences, S. 106 55 

procedure of, having reasons to believe 
a person is likely to commit a breach 
of the peace, S. 108 ,58 

where amount of security under S. 110 
is unreasonable, can call upon Magis- 
trate to certify grounds upon which 
ho fixed it ... ... 60 

to decide, in case of doubt, district 
where inquiry and trial of an offence 
shall take place, S. 185 ... ... 122 

who to be deemed a, in British Burma 
^en offender is an European Bri- 
tish subject, S. 185 ... ... 122 

as to who are to exercise powers of a, 
in Hyderabad ... ... ... 125 

cognisance of offences on commitment 
by, 8. 194 ... ... ... 132 

revisional power of, of order directing 
prosecution under S. 195 and 8. 47l 139 
aji to ground for interference of, where 
warrant issued 'Vfdien summphs should 
have been ... ... 148 

who may commit to, 8. 266 ... 147 
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mitted to, S. 214 ... 156 

alone can quash commitment of a com- 
petent Court and only on a point of 
law, 8. 215 ... ... ... 165 
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necessary to refer matter to, to set it 
aside ... ... ... 156 

what to be sent to the Clerk of the 
Crown on commitment to, S. 218 ... 157 
when, may alter charge, S. 227 ... 163 

definition of, S. 266 . . ... 191 

trial before, to bo by jury, S. 267 ... 192 

when by special jury, 8. 276 ... 1^7 

number of jury for trial before, S. 274 196 
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misdirection ... ... 211, 212, 213 

verdict in, when to prevail, 8. 305 ... 215 

grounds on which, will interfere in cases 
submitted when Judge disagrees 
with verdict, 8. 307 ... 216, 217 

instructions as to references to, when 
Judge disagrees with jury 217, 218 

offer by, of conditional pardon, 8. 337. 226 
no prosecution for giving false evidence 
after tender of jMirdon except upon 
sanction of, 8, 3o9 ... ... 228 


of Madras, rulings of, with reference to 
advocates, vakeels and attorneys-at- 
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record of evidence in, 8. 365 
sentence of death to be submitted to, 
for confirmation, 8. 374 ... 
where sentence submitted for confirma- 
tion, may direct further inquiry or 
additional evidence to be 
taken, 8. 375 
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inquiry-itself 

power of, to confirm sentence of death 
or annul conviction, 8. 376 
procedure in caso.4 submitted to, after 
order of confirmation, 8. 379 
alone can po.stpone capital sentence ... 
when, will exercise powers of Appellate 
Court when law allows no appeal ... 
power of, to interfere with sentence 
passed by Superintendent of Tribu- 
tary Mehals ••• . 
when, can interfere in appeals 
powers to be exercised by, where Ses- 
sions Judge disagrees with jury 
order of, on appeal to be certified to 
lower Court, 8. 425 

Presidency Magistrate may refer ques- 
tion of law to, 8. 432 
may direct by whom costs of reference 
by Presidency Magistrate to be paid, 
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by single Judge of, acting in exercise 
of its original criminal jurisdiction 
after conviction, 8. 434 ... ... 284 

power exercised by, sitting as a Court 
to decide question of law reserved ... 285 
no power to review order dismissing ap> 
plication by accused for revision ... 285 
power of, to call for records of inferior 
Courts, 8. 435 ... ... ... 285 

dealing with question of evidence in 
case of reference with respect to 
finding of fact ... ... ... 286 

power of to order further inquiry on 
revision S. 437 

report to, by whom, S. 438 ... ... 292 
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rev^Monal power of, S. 4^ ... ... 295 

interference of^ on finding of fact ... 295 
enhancement of sentence by ... 296 

on revision to consider statement by 
Presidency Magistrate of grounds of 
his decision, S. 441 ... ^ ... 299 

order of, on revision to be certified to 
lower Court or Magistrate, S. 442 ... 299 
when commitment of European British 
subject to be to, 8. 447 ... ... 301 

instructions as to European British 
subjects committed to ... ... 301 

warrants to be sent with European Bri- 
tish subject committed to ... 301 

claiming of mix^ jury in. 8. 451 303, 304 

right of Europ^n British subject un- 
lawfully defined to be brought be- 
fore, 8. 456 ... ... ... 307 

procedure oL on such application by 
European British subject, 8. 457 ... 307 
districts in which, at Madras to exer- 
cise jurisdiction 
over European 
British subjects 

307, 308 

at Bombay 

307, 308, 309 
in North-West- 
ern Provinces 309 

procedure in case of person committed 
before, bein^ lunatic, S, 465 ... 312 

power of Civil or Revenue Court to 

commit to, 8.478 ... 319 

to direct admission to bail 
or reduction of bail, 8. 498... 332 
alone can interfere by way of revision 
with order for maintenance 327 

issue of commission by, 8. 503 333, 334 

power of, on revision to reduce amount 

of forfeited recognizance ... 339 

to direct levy of amount due 
on certain recognizance, 8. 

516 ... ... r40 

to tiansfer case or try it it- 
self, 8. 526 ... ... 344 

when, will transfer case ... 346, 347 

affidavits to be used before, how sworn, 

8.539 ... ... ... .357 

power of Chartered, to make rules 
for inspection of records, 

8.553 ... ... 367 

not Chartered, 8, 553 367, 368 

Special provisions — ... 225,226 

power of Advocate-General to stay 
prosecution before, 8. 333 ... 225 

time of holding sittings of, 8. 334 ... 225 

place of holding sittings of, 8. 335 ... 225 

notice of sittings of, in Local Official 
Gazette, 8. 3^ ... ... 225 

place of trial of European British sub- 
jects, 8. 336 ... ... ... 226 

HIGH COURTS CRIMINAL PROCE- 
DURE ACT (X OF 1875)— 

8. 144, not repealed ... 132, .372 

8. 146, not repealed as far as relates 
to informations ... 132,372 

HIGH SEAS— 

trial of offence committed on ... 122 

words ‘•journey” or “voyage” in 8. 183 
do not include voyage on ... 122 

HINDU- 

maintenance of wife by ... 325, 326 

HOLIDAYS— 

trial on ... ... ... 357 

rules as to ... ... ... 357 


HOMICIDE- 

Police to inquire and report as to, 8. 174. Il5 
HOUSE- 

included in term “ place,” 8. 4 (iv) ... 7 

HOUSE-BREAKER— 

arrest of , S. 55 ... ... ... 32 

security for good behaviour from, 8. 110. 59 
HURT — 

triable summarily, 8. 260 ... 186 

compoundable, 8. 345 ... 234, 235 

HUSBAND— 

prosecution by, 8. 199 ... ... 142 

in case of minority ... 142 

death of, pending prosecution under 
Ss. 497 and 498 of Penal Code ... 142 
withdrawal of, from prosecution under 
88. 497 and 498 ... ... 142 

living in adultery, wife entitled to order 
for maintenance from, 8. 488 ... 324 

when wife not entitled to maintenance 
from 

special provisions with regard to rape 
by, 8. 561 ... ... ... 371 

HYDERABAD— 

powers of First Assistant to Resident of 125 
of Resident of ... ... 125 

rules in, as to who are to exercise 

powers of a District Magistrate, 
Court of Sessions and High Court ... 125 
proceeiHngs against European British 
subjects in ... ... ... 125 

HYDERABAD RESIDENCY BAZARS - 
power of Superintendent of ... 125 
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order for maintenance during ... .326 
wife entitled to maintenance during . , . 326 
IDENTIFICATION— 

necessary before deposition of appro- 
ver can be used against him at his 
trial ... ... ... 228 

particulars to be recorded for, of wit- 
nesses 241, 243 
of prisoners 241 

of witnesses, depositions to contain 
materials for ... ... 243 

IDENTITY— 

deposition not evidence against depo- 
nent without proof of ... ... 201 

proof of, necessary before deposition 
of approver can be used against him 
at his trial ... ... ... 228 

IDIOT— 

who may compound offence on behalf 
of, 8. 345 ... ... ... 235 

whether included in the term “luna- 
tic” ... ... ... ... 312 

ILLEGAL CUSTODY— 

bringing persons before High Court in 
case of , 8. 491 . . . ... ... 328 

ILLEGAL DETENTION— 

order by High Court in nature of 
habeas corpus in case of, 8. 491 ... 328 

ILLEGITIMATE CHILDREN— 

order for maintenan.^ of. against 
father, 8. 488 ... ... 324 

IMMOVEABLE PROPERTY— 

procedure where dispute as to land, 

&c., is likely to cause breach of the 
peace, 8. 145 ... ... ... 84 

inquiry as to possession of , 8. 145 ... 84 

party in possession to retain possession 
until legally evicted, 8. 145 ... 84 

Presidency Magistrates are not includ- 
ed among Magistrates who may act 
under 8. 145 ... ... ... 85 
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IMMOVEABLE PROPERTY {Concluded)-- 
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and the necessity for immediate action 
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under S. 145 ... ... ... 85 

proceedings under S. 145 to be regard- 
ed as summons-cases on all points 
of procedure ... ... ... 85 

grounds for Magistrate’s belief as to 
likelihood of a breach of the peace 
must be recorded ... ... 86 

order as to tangible ... ... 86 

contents of order under S. 145 ... 86 

where Magistrate has taken any evi- 
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neglect to file written statements on 
day fixed for filing ... ... 87 

Magistrate should not interfere in 
cases of a purely civil nature ... 87 

what is actual possession of ... 87 

who are entitled to notice under S. 145. 87, 88 
as to Intervenors in case of dispute 
regarding ... ... ... 88 

factum of possession of ... 88, 89 

a Magistrate’s finding as to the point of 
actual possession under S. 145 is con- 
clusive in a civil suit ... ... 88 

evidence of possession of ... 89, 90 

title to ... ... ... 90 

orders as to possession of ... ... 90 

as to revision by High Court in case of 91 
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of dispute as to, S. 146 ... ... 91 

Magistrate may lease land under S. 146 91 

a Sessions Judge has no power to inter- 
fere with the ordoi' of a Magistrate 
attaching disputed land under S. 146 92 

disputes concerning easements, S. 147 92 

on whom burden of proof lies 92 
cases under S. 147 ... 92, 93 

local inquiry, S. 148 ... ... 93 

Magistrate to direct by whom costs to 
be paid, S. 148 ... ... 94 

to what local inquiry to be directed ... 94 

local inquiry becomes part of proceed- 
ings in the case ... 94 

should be a personal in- 
quiry before person 
deputed ... ... 94 

proceedings under S. 148 should on 
all points of procedure be 
regarded as summons- 
cases ... ... 94 

IMPOUNDING— 

documents or other things, S. 104 ... 64 

IMPRISON M ENT— 

sentence of, by Sessions, Additional Ses- 
sions and Joint Sessions Judges, S. 31 17 

by Assistant Sessions 
Judges, S. 31 ... 17 

confirmation of, S. 31 ... 17 

which different classes of Magistrates 
may pass, S. 32 ... ... 17 

meaning of ... ... ... 18 

simple, ordered as a process for enforc- 
ing payment of a fine, rules as to ... 18 

simple ... ... ... 18 

rigorous ... ... ... 18 

in default of fine, S. 33 ... ... 18 

provisos in certain 
cases, S. 33 ... 18 

where offence punish- 
able both with fine 
and sentence of 

fine only 
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award of, on conviction of several offen- 
ces at one trial, S. 35 ... 20, 21 

rules in cases of simple, ordered as a 
process for enforcing payment of 
fine ... ... ... 20 

when undergone under one conviction 
may be reckoned under second con- 
viction ... ... ... 21 

commencement of period for security 
where accused undergoing, S. 120 ... 66 

in default of security, S. 1^ ... 67 

for failure to give security for keeping 
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for failure to give security for good be- 
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S. 123 ... ... ... 67 

order for, until security is found, con- 
tents of ... ... ... 67 

limit of, in summary trials, S. 262 ... 189 

date of termination of, to be impressed 
on warrant of commitment ... 256 

execution of warrant of, S. 384 ... 268 

definite period of, to be stated in sen- 
tence ... ... ... 258 

delivery of prisoner under warrant of, 
to wrong jail 258 

as to execution of sentence of, S. 

383 ... ... ... 257 

sentence of, when to commence, S. 383 257 
rules in Bombay as to sentence of ... 257 
suspension of execution of sentence of, 

S. .388 ... ... ... 262 

commencement of sentence of trans- 
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undergoing, S. 397 ... 264 

sentence on offender already undergoing 
8. 397 ... ... ... 264 

sentence of, cannot be suspended ... 1 82 
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duce document, S. 4^^ ... ... 322 

for not paying maintenance, 8. 488 ... 324 

may be simple or rigor 
ous ... ... .325 
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power of Local Government to appoint 
place of, 8. 541 ... ... 368 

IMPROPER DISCHARGE— 

power of Court of Sessions, of Magis- 
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commitment after, 8. 436 ... 288 

INCAPACITY— 

of Jury or assessors ... 192 

of accused to understand proceedings, 
effect of, 8. 341 ... ..229 

INDIAN ARTICLES OF WAR— 

provisions as to arrest under ... 33 

INDIAN PENAL CODE— 

definitions of ... ... 7 

words to have same meaning as in, S. 4 
{w) ... ... ... ... 7 

trials of offences under, 8. 6 ... 7 
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1869)- 

INDUCEMENT— 

not to be offered by Police to obtain 
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what is ... ... ... 104 

INFERIOR COURT— 

what is ... 11,12,285,286 

in case of reference to Sessions J udge 
to be called on for explanation ... 293 
INFLUBNCE- 

not to be used to induce accused to 
make disclosures, S. 343 ... 232 
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what necessary to support conviction 
for not giving ... ... ... 27 

person neglecting to give, punishable ... 27 

to certain Magistrates as to the likeli- 
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breach of the peace 
and procedure 
thereon, S. 107 ... 56 
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and procedure 
thereon, S. 109 68, 69 
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ers and procedure 
thereon, S. 110 ... 69 
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good behaviour, S. 117 ... ... 63 
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to investigate ... ... 95-98 
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zable offence suspected, S, 167 ... 97 

where local investi^tion 
dispensed with, S. 157 98 
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provisions as to fines, penalties, Ac. re- 
covered by virtue of ... 133, 372 

stay of proceedings upon ... 132,372 
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procedure on ... 81 
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restrain, S. 144 ... ... 80 

INLAND EMIGRATION ACT (I of 1882) 
arrest without warrant under ... 32 
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payment of money found on accused 
to, S. 519 ... ... ... 342 
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in town of Madras ... 116,116 

report of Magistrate in, S. 174 ... 115 

who may hold, S. 174 ... ... 115 

rules as to holding, S. 174 ... ... 115 
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not empowered, S. 529 ... ... 349 

INQUIRY- 
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or consists of several 


acts, 8. 182 ... 121 
where offences committed on a journey 
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High Court to decide in case of doubt 
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quiry or trial shall 
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when Political Agent to certify for, 
into offence, 8. 1^ ... ... 124 
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what Magistrates have power to com- 
mit for trial, S. ... 148 

in Bengal ... 148 

in Madras ... 148 

in the Punjab 148 
procedure in, preparatory to commit- 
ment, S. 207 ... ... ... 148 

Magistrate to take evidence, 
S.208, ... ... 148 

to issue process for atten- 
dance 01 witness or pro- 
duction of document, S.208 149 

service of summons under S. 208 ... 149 

rules for examination of complaints 

and witnesses during ... ... 349 

remand of accused during ... 349 

duty of prosecution ns to production of 
evidence during ... 150 
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S. 209 during ... ... 150 

order of discharge during, does not 
amount to acquittal ... ... 151 

effect of discharge during .. ... 151 

examination of accused persons daring 151 
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mine accused daring ... ... 151 
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to make a statement during ... It52 

how statement of accused to be taken 
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effect of improper discharge during ... 352 
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Magistrate’s refusal to summon wit- 
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at Sessions trial not named by him 
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power of Magistrate to examine wit- 
nesses summoned by accused, S. 212. 154 
order of commitment of accused by 

Magistrate, S. 213 ... 154 

signature of Magistrate to a warrant of 
commitment should not be affixed by 
a stamp ... ... 155 
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parties for trial together upon joint 
charge ... ... ... 155 
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subject to be committed to High 
Court, S. 214 .. ... ... 155 

sittiims of the Court of the Recorder 
of Rangoon ... ... 155 
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ment once made by a competent 
Court and only on a point oi law. 

S. 215 ... .. 
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where commitment held to be void not 
necessary to refer matter to High 
Court to have it set aside ... 166 

summons to witnesses for defence when 
accused committed, S. 216 ... 166 

as to refusal to summon necessaiw wit- 
ness unless deposit made, S. 216 ... 166 

issue of fresh summons when witness 
does not attend after due service of 
summons ... ... ... 167 

complainants and witnesses to execute 
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Court, 8. 217 ... ... ... 167 
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when commitment to be notified, 8. 218. 167 
charge to be forwarded to High Court 
or Sessions Court, 8. 218 .. 167 

what record of Magistrate to include 
when a commitment is made to Ses- 
sions Court ... ... 167,158 

power of Magistrate to summon sup- 
plementary witnesses after commit- 
ment and before commencement of 
trial, 8 219 ... ... ... 158 

as to custody of accused pending trial, 

S. 220 ... ... ... 169 

when evidence given at preliminary, 
admissible, 8. ^8 ... ... 203 

where sentence submitted for confirma- 
tion, High Court may direct further, 

S. 375 ... ^ ... ... 264 

High Court itself has power to 
make further, ... ... 264 

power of certain Courts to order fur- 
ther, on revision, 8. 437 ... ... 289 

as to circumstances under which fur- 
ther, may be ordered ... 290, 291 

notice necessary to accused on further, 
being ordered ... ... ... 292 

INQUmiKS AND TRIALS- 
(Jeneral provUions as to ... 226,241 

tender of pardon to accomplice, 8. 337 226 
every person accepting tenaer to be ex- 
amined as a witness, 8. 337 ... 226 

Magistrate to record reasons for ten- 
dering pardon, 8. 337 ... 226 

tendering pardon not to try 
case himself, 8. 337 ... 220 

in Upper Burma District Magistrate 
tendering pardon may try case him- 
self ... ... .,. 226 

question how far pardon protects an 
approver and what portion of it 
should not protect him ... ... 227 

Court when it tenders pardon to a pris- 
oner should explain to him condi- 
tions which accompany tender ... 227 

value of evidence of a person unlaw- 
fully pardoned ... ... 227 

weight to be attached to evidence of 
approvers ... ... ... 227 

evidence of accomplices ... 227 

when pardon may be tendered, 9. 

338 ... ... ... ... 

Sessions Judge not competent under 
S 338 before trial to instruct a Ma* 
gistrate to tender a pardon ... 228 

when pardon may be tendered to a ];a*is- 
oner who has pleaded guilty 228 

commitment of person to whom pardon 
has been tendered, 8. 339 ... 228 

time when pardon may be withdrawn. . . 228 
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where approver tried for not conform- trial of persons previously convicted of 

ing with conditions of pardon he offences against coinage, stamp law 

should be tried after his accomplices or property, 8. 348 ... ... 237 

are found guilty ... ... 228 previous conviction must be mentioned 

want of sanction required under S. 339 in charge ... ... 237, 238 

is a fatal defect ... ... 228 procedure when Magistrate cannot pass 

when and when not the deposition of sentence sufficiency severe, S. 349 ... 238 

an approver can be used in evidence not competent for Magistrate to whom 

against him ... ... 228, 229 OMe referred to return case to refer- 

right of accused to be defended by a ring Magistrate on ground that latter 

pleader, S. 340 ... ... 229 ^ has power to pass adeq^uate sentence 238 

fee for mukhtarnamah ... ... 229 in case submitted to District Magis- 

rulings of Madras High Court with re- trate under S. 349, accused entitled 

ference to advocates, vakils, and at- to bo present at passing of sentence 

torneys-at-law ... ... ... 229 and to be heard in his defence ... 239 

procedure where accused does not conviction or commitment on evidence 

understand proceedings, S. 341 229 partly recorded by one Magistrate 

power of Court to examine accused, and partly by another, S. 350 ... 2.39 

S. 342 ... ... 230 ordinarily when case which has been 

no oath to be administered to accused, partly beard by one officer is trans- 

S. 342 ... ... ... 230 ferred to another for trial, latter 


examination of accused ... 230 

Court to not competent under S. 342 
to cross-examine accused ... 230,231 

as to examining one of two accused in 
the absence of his fellow-prisoner .. 231 

no influence to be used to an accused 
to induce disclosures, S. 343 ... 232 

when Court may postpone proceedings, 

S. 344 ... ... ... 2.32 

when Court may remand accused, S. 344 232 
as to reasonable cause for remand, 

S. 344 ... ... ... 232 

len^h of time of remand, S. .344 233 

when omission of Magistrate to require 
accused to produce his witnesses does 
not amount to an error or defect call- 
ing for interference ... ... 233 

it is not an irregularity to adjourn the 
trial for purposes allowing accused 
to secure the attendance of his 
witnesses ... ... ... 233 

orders of remand in Madras ... 233 

admitting accused on bail ... ... 233 

remand to custody of Police ... 234 

remand cannot be granted in the ab- 
sence of prisoner ... ... 234 

meaning of remand ... ... 234 

compounding otfences, S. 345 ... 234 

compoundable offences, S. 345 234, 235 

as to married woman compounding 
offence without consent of husband... 235 
as to compounding of offences in Pun- 
jab by minors ... ... ... 236 

procedure of Provincial Magistrate in 
cases which he cannot dispose of, 

S. 346 ... ... 236 

where case partly heard by one officer 
is transferred to another for trial the 
latter should hear all evidence in the 
case before deciding it ... ... 236 

Divisional Magistrate could not refer 
to another Magistrate a case referred 
to him by a Subordinate Magistrate 
but must deal with it himself ... 236 
procedure when after commencement 
of inmiiry or trial Magistrate finds 
case imoiild be committ^, S. 347 ... 237 
a Magistrate may stop further proceed- 
ings and commit for trial after charge 
has been drawn ... ... 237 

a Magistrate to whom a case is referred 
for enhancement of punishment may 
order the committal of the case for 
trial by the Sessions Court ... 237 « 


should hear all the evidence in the 
case before deciding it ... ... 239 

detention of offenders attending Court, 

S. 351 ... ... ... 240 

Courts to be open to public, S. 352 . . . 240 

mode of taking and recording evidence 
in, as to power of Local Government 
to make rules respecting record of 
cases tried by certain village headmen 
and as to disposal of record ... 240 

evidence to be taken in presence of ac- 
cused or his pleader, S. 353 ... 240 

as to examination of a purdah lady in 
presence of accused ... ... 241 

manner of recording evidence outside 
Presidency-towns, S. 354 ... ... 241 

witnesses not to be kept waiting ... 241 
particulars to be recorded for the iden- 
tification of witnesses ... 241 
for the identification of 
prisoners ... ... 241 

where the meaning of depo* 
s'tion is doubtful ... 241 
record in summons-cases and in trials 
of certain offences by 1st and 2nd 
Class Magistrates, S. ,%5 ... ... 242 

Magistrate to make memorandum of 
substance of evidence of each witness, 

8.355 ... ... ... 242 

memorandrini to be written and signed 

by Magistrate, S. 355 ... ... 242 

record in other cases outside Presi- 
dency-towns, S. 356 ... ... 242 

when evidence is given in English, 

5.356 ... ^ ... ... 242 

memorandum when evidence not taken 

down by the Magistrate or Judge 
himself, S. 356 ... ... 243 

omission to record evidence in man- 
ner prescribed by 8. 356, is so mate- 
rial an error that proceedings may be 
quashed ... ... ... 243 

language of record of evidence, S. 357 .. 243 

in the Settlements of 
Port blair and the 
Nicobars ... 243 

in Sessions Courts 
at Aden ... 243 

in Burma ... 243 

in Punjab 243, 244 

the language in which a plea is conven- 
ed to the Court by the interpreter is 
the language in which it shall be 
recorded ... ... 244 
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option to MaMstrates in taking down 
of evidence in cases under S. 366 ... 244 

mode of recording evidence under 
S. 366 and S. 357 ... ... 244 

procedure in regard to suoh evidence 
when completed, S. 360 ... ... 244 

interpretation of evidence to accused 
or nis pleader, S. 361 ... ... 245 

S. 361 refers to oral evidence ... 245 

record of evidence in Presidency Magis^ 
trates’ Court, S. 302 ... . . 246 

remarks respecting demeanour of wit- 
ness, S. 363 ... ... ... 245 

examination of accused how recorded, 

9.364 ... ... ... 246 

examination of accused ... ... 246 

mode of taking and recording evidence 
in nothing which necessitates Magis- 
trate taking down statement of ac- 
cused in his own hand ... ... 247 

the memorandum must be In the hand- 
writing of the presiding officer ... 247 
language of statement of accused ... 247 
08 to accused person who refuses to sign 
statement made at his trial in answer 
to question put by Court .. ... 248 

conviction based solely on confession 
of fellow-prisoner ... ... 248 

record of evidence in High Court, 
9.366 ... ... ... 248 

INSANE— 

procedure in case of accused being, 311, 

312-316 


INSANITY— 

of accused, procedure in case of 311 — 316 

test of ... ... ... 311 

at time of committing offence, 9. 469 ... 313 
INSOLVENT— 

as to liability of, who has obtained pro- 
tection oraer, to arrest for arrears of 
maintenance ... ... ... 327 

INSPECTION— 


of weights and measures by Police, 

9. 163 .. 95 

in Presidency-towns ... 95 

of deposition of witness taken on com- 
mission, S, 507 ... ... 336 

of records of subordinate Courts, 
powers of High Court to make rules 
asto, 9. 533 ... ... 367, 368 

INSPECTOR-GENERAL OF POLICE— 

powers of ... ... ... 99 

of Assistant ... ... 99 

of Deputy ... ... 99 

INSPECTOR-GENERAL OF PRISONS— 
visitation of lunatic prisoners by, 

S. 472 ... ... ... 315 

report of, as to state of mind of lunatic 
prisoners, S. 472 ... ... 315 

certificate of, as to capacity of lunatic 
prisoners to make defence, S. 473 ... .315 

receivable as evidence, S. 473 ... 316 
discharge of lunatic on certificate of, 

S. 474 ... ... ... 316 

power of Local Government to relieve, 
of certain functions, S. 476B ... 316 

INSTRUMENTS - 

for counterfeiting coin, search for, 

S.98 ... ... 62,63 

forgery, search for, S. 98 62, 63 

INSULT- 

under 9. 604 of Penal Code triable sum- 
marily, 9. 260 ... ... ... 187 

with intent to provoke breach of peace 
is compoundable, 9. 345 ... 284,2^ 
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INTEREST— 

of Judge in case before trial, S. 555 ... 868 
INTERLOCUTORY ORDERS— 

revision of ... ... ... 2S8 

INTERNATIONAL LAW— 


general rule as to jurisdiction over 
offence under ... ... 120, 121 

general rule of, as to place of trial ... 121 
INTERPRETATION— 

of evidence to witnesses, 9. 360 ... 244 

to accused, 9. 361 ... 246 

to pleader of accused, 

9.361 ... ... 246 

of documents. 9. 361 ... ... 245 

INTERPRETATION CLAUSE, S. 4 ... 3 

INTERPRETER— 

taking confession through ... ... 106 

when services of. should be required ... 244 
bound to interpret truthfully, S. 543 ... 360 
oath to be taken by ... ... 360 

INTERROGATORIES— 


examination of witness by commission 
on, S. 605 ... ... 336 

to bo relevant, 8. 605 ... ... 336 

INTERVENOR— 

in case of dispute as to immoveable 


property 

INVESTIGATION— 


into offences — 

definition of, S. 4 ffe) ... ... 3 

information to Police in ... ... 96 

into cognizable case by Police, S. 154... 95 

non-cognizable cases, S. 155 
referring informant of non-cognizable 
offence to Magistrate, 8. 155 
into cognizable offence, procedure, 

S. 156 ... ... ... 97 

preliminary, by Magistrate where cog- 
nizable offence is suspected, 8, 156... 97 

into offences committed in course of 
journey ... ... ... 97 

report to Magistrate whore cognizable 
offence suspected, 8. 157 ... 97, 98 

local, where cognizable offence suspect- 
ed, 8. 157 . . ... ... 98 

on spot when dispensed with in cogni- 
zable cases, 8. 157 
submission of reports in Burma 

report to Magistrate 
where cognizable of- 
fence is suspected, 8, 

158 

attendance of witnesses on, 8. 160 
powers of Police to require attendance 
of witnesses on, 8. loO 
examination of witnesses by Police on, 
8.161 ... ... ... 100 

answers to questions by Police on, 
8.161 ... ... ... 100 

statements to Police to be reduced into 
writing, 8. 161 ... ... 100 

evidence of statements made to Police, 

8. 162 ... ... 101 

inducement to make confession during, 
not to be offered, 8. 163... ... 103 

statements to Police, 8. 163... ... 103 

confession to Map^istrate on ... 103 

Police on ... ... 103 

confession to Magistrate, record of, 

8.164 ... 104 

rules as to, 
8.164 ... 104 

signature of, 
8.364 ... 104 

memorandum to be attached to, con- 
fession to Magistrate, 8. 164 ... 104 
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INVESTIGATION {Continued)— 
into Oiffences (continued) — 
power of Magistrate to record state- 
ment, S. 164 ... ... ... 104 

language in which confession to be re- 
corded during .. . ... ... 106 

refusal to sign confession during ... 106 
rules as to recording statements and 
confessions made to Magistrate 107, 108 
search by Police for document, S. 165 .. 109 
order authorizing subordinate Police- 
officer to make search, 8. 165 ... 109 

rules as to search by Police ... 109 

search-warrants, rules as to issue of, 
8.166 ... ... ... 110 

procedure when in 24 hours officer can- 
not complete, 8. 167 ... ... 110 

Police-diary, forwarding copies of en- 
tries in, to Magistrates, 8. 167 ... 110 

forwarding accused to Magistrate on, 110—112 
detention of accused on ... ... Ill 

report of, by subordinate officer, 

8.168 ... ... ... Ill 

release of accused after, on giving 

security, 8. 169 ... ... Ill 

release of accused on execution of bond, 

8.169 ... ... Ill 

release of accused after, 8. 169 ... Ill 

commitment of accused, by Magistrate 

upon, 8. 170 ... ... ... 112 

forwarding accused, to Magistrate, 

8, 170 ... . . ... 112 

security for appearance of accused, be- 
fore Magistrate, 8. 170 ... ... 112 

appearance before Magistmte, day of 
on, 8. 170 ... ... ^ .. 112 

bail for appearance before Magistrate 
cn, 8. 170 ... ... ... 112 

bond for appearance of complainant 
and witnesses before Magistrate, 

8.170 ... ... ... 112 

forwarding weapon to Magistrate on, 

8.170 ... ... ... 112 

forwarding accused to Magistrate after, 

8.170 ... ... .. 112 

complainant not to be required to ac- 
company Police on, S. 171 113 

complainant not to be subject to re- 
straint in 8.171 ... 113 

refusal of complainant, to att+^nd before 
Magistrate, procedure, 8. 171 ... 113 

forwarding recusant complainant or 
witness in custody to, 8, 171 ... 113 

Police-diary of proceedings in, 8. 172 .. 113 
contradicting witnesses by, 

8.172 ... ... 113 

not to be used as evidence, 

8.172 ... ... 113 

refreshing memory by, 

8.172 ... .. 113 

use of statements of wit- 
nesses recorded in 100, 114 

Cou rt, power of, to send for Police-diary, 

8.172 ... ... ... 113 

contradicting Police-officers by Police- 
diary, 8. 172 ... ... ... 113 

accused or agents not entitled to see 
Police-diary, 8. 172 ... ... 113 

diary of proceedings in, 8. 172 ... 113 

statements of witnesses record- 
ed in ... ... 100,104 

as to statements made to Police 
while making ... ... 114 

as to form of report of, in Burma ... 114 

into death by aocident, 8. 174 ... 115 

animal, death caused by, 8. 174 ... 115 
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INVESTIGATION {Concluded)- 
into offences (concluded) — 

District Magistrate, inquest by, 8. 174. 115 
head of vilh^e, report of inquest by, 

8. 174 ... .. ... 115 

into unnatural death, 8. 174 ... 115 

machinery, death caused by, 8. 174 ... 115 
report of Police, 8. 174 .. ... 115 

by Police into suspicious death, S. 174 115 
into suspicious death, 8. 174 ... 115 

suicide, by Police into case of. 8. 174... 115 
Civil 8urgeon, examination of body by, 
8.174 ... ... ... 115 

' inquest by Magistrate, 8. 174 ... 115 

in town of Madras 115, 116 

Magistrates empowered to hold in- 
quests, 8. 174 ... ... .... 115 

medical officers, examination of body 
by, 8. 174 ... ... ... 115 

8ubdivisional Magistrate, inquest by, 

8. 174 ... ... ... 115 


Fort St. George, in suspicious deaths 
in the Presidency of, 8 . 174 ... 115 

Bengal, rules as to post-mortem exami- 
nation in ... ... ... 116 

Bombay, rules as to post-mortem exami- 
nation in ... ... ... 116 

post mortem examinations, rules as to, 
in Bengal ... ... ... 116 

Punjab, post-mortem examinations in 116 
exhumation, power of Magistrate to 
order, on ... ... ... 116 

summons to witnesses on, 

8. 175 

inquiry by Magistrate into cause of 
death, 176 ... ... ... 117 

disinterment of corpse, by Magistrate 
on, 8 . 176 ... ... ... 117 

who may order, before issue of 
process on complaint, 8. 202... 145 
of complaints, as to the indiscriminate 
use of the Police for the ... ... 146 

release of lunatic pending, 8. 466 ... 312 

custody of lunatic pending, 8 . 466 ... 312 

IRREGULAR PROCEEDINGS— 

general provisions as to ... 349, 357 

consent by accused to ... ... 297 

IRREGULARITIES— 


consent to or waiver of, by accused ... 297 
power of High Court to set aside con- 
viction where trial improperly ori- 
ginated has properly resulted in con- 
viction ... ... ... 349 

which do not vitiate proceedings, 8. 529 349 
which vitiate proceedings, 8. 530 349, 350 

sentence or order not to be set aside 
because proceedings took place in 
wrong Sessions Division, District or 
Subdivision, 8. 531 ... ... 360 

when irregular commitments may be 
validated, 8. 532 ... ... 351 

as to quashing a commitment by High 
Court on ground of jurisdiction ... 351 
power of Court to take evidence as to 
confession or statement of accused, 
8.633 ... ... ... 852 


omission to ask person if he is an Euro- 
pean British subject shall not aifeot 
validity of any proceeding, S. 534 ... 
effect of omission to prepare charge, 
8.535 

trial by jury of offence triable by asses- 
sors not invalid on that ground only, 


353 

353 

353 


when trial with assessors of offence 
-triable by jury invalid, S. 536 ... 3® 
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IRBEGULARITIES {Concluded)- 

finding or sentence when reversible by 
reason of omission in charge or other 
proceeding, S. 537 ... 354 

as to what constitutes a failure of 
justice ... ... ... 354 

as to reversing of finding or sentence 

in Burma ... 354 

in Sonthal Pergunnahs 354 
in proceedings, cases 354, 355, 356, 357, 369 
distress not illegal nor distminer a 
trespass for defect or want of form in 
proceedings, S. 538 ... ,.357 

want of sanction of High Court to pro- 
secute approver for perjury is not a 
mere .. ... ... 228 

calling for records of inferior Courts in 
case of, S. 435 . . 285, 288 

by reason of proceedings had in wrong 
place, eflEect of, S. 531 .. 35o 

at trial ... 369 


JAIL- 

oflicer in charge of, in Mof ussil, powers of 258 

authority of ... 258 
doubting legality of 
warrant to refer to 
Local Government 258 
appeal how presented from, 8. 420 ... 276 

duty of officer in charge of, when pris- 
oner appeals ... ... 276 

procedure of officer in charge of, on 
appeal being made to High Court ... 277 
as to countersigning of petitions of ap- 
peal from .. ... ... 277 

duties of visitors of, as to lunatic pris- 
oners, S. 472 ... ... ... 315 

notifications as to ... 358, 359 

removal of accused or convicted per- 
sons from Civil to Criminal, 8. 514A 359 

power of Presidency Magistrate to 
order prisoner to be brought from, 
for examination, 8, 542 ... ... 359 

JAILOR— 

when warrant to be lodged with, 
8.385 ... ... ... 258 

JOINDER— 

of charges ... 166, 175 

against co-offenders 153, 174, 175 
JOINT CHARGE— 

members of opposing factions not to be 
tried for riot on a .. 153 

of perjury, prisoners not to be tried on 153 

JOINT SESSIONS JUDGE— 

appointment of, 8. 9 ... 8 

cannot exercise powers of reference and 
revision of Sessions Judge 9, 17, 284, 286 
sentences of, 8. 31 ... 17 

cases triable by, 8. 193 ... .. 130 

applications for l eference and revision 
cannot be referred to ... 1.30 

may hear appeals, 8. 409 ... ... 272 

appeal from conviction by, 8. 410 ... 273 

tSee Sessions Judge, 

JOINT TRIALS- 

evidence of confessions in . . 107 

of members of opposing factions ... 153 
of persons charged with perjury ... 153 

when permissible, 8. 239 ... ... 174 

persons who may be tried in, 8. 239. 174, 175 
examination of co-prisoners against 
each other in ... ... ... 175 

of European British subjects and 

Native Indian sub- 
jects, 8. 452 ...•305 


JOINT TRIALS {Concluded)- 

of European or American with one 

of another race, S. 461 310 

JOURNEY- 

trial of offences committed on, S. 183 122 

during halt 
in ... 122 

offence committed on continuous ... 

JUDGE— 

Senior, of Chief Court of Punjab 
included in definition of Chief Justice, 
S.4G') ... ... ... 6 

in Madras powers of Magistmte of Ist 
Class conferred on subordinate, in the 
Presidency ... ... 10 

what, competent to try an European 
British subject ... ... 14 

suspension and removal of, 8. 26 ... 16 

should sign warrant of arrest in full 43 

sanction necessary for prosecution of, 

8 197 ... ... ... 140 

duty of, in charging jury, 8. 298 209, 210 

procedure when Sessions, disagrees 
with verdict, 8. 307 ... ... 216 

confimation of sentence of death or 
new sentence to be signed by two 
Judges, 8. 377 ... ... ^ ... 2.55 

procedure in case Judges differ in opi- 
nion, 8. 378 ... ... ... 255 

power of, of High Court sitting alone 
on appellate side to hear and dispose 
of criminal cases ... ... 270 

where two Judges sitting in High Court 
on appeal differs, opinion of senior, to 
prevail ... ... ... 270 

procedure of Sessions, on appeal to 
High Court ... ... ... 277 

power of Sessions, to quash conviction 279 
procedure where Judges of Court of 
Appeal are equally divided, 8. 429 ... 283 

of Court of Sessions, in case of Euro- 
pean British subjects, procedure when 
his power inadequate, 8. 449 ... 303 

in cases of Euro- 
pean British sub- 
jects procedure 
of, when not a 
European him- 
self, 8. 450 ... 303 

who has directed 
trial of person 
for giving false 
evidence before 
himself cannot 


try case himself 319 
not to try certain offences committed 
before himself, 8. 487 ... ... 322 

without permission not to try case 

himself in which he is personally 
interested, 8. 555 ... ... 368 

as Municipal Commissioner not dis- 
qualified from trying case, 8. 555 ... 368 
of High Court, ex-officio Justices of the 
Peace, 8. 25 ... ... ... 15 

Court before which triable, 8 197 ... 140 

JUDGMENT— 

in the alternative ... 172, 249, 260 

language of, in summary trials, 8. 265 191 
in appealable cases in summary trials 
to contain what ... ... 191 


after delivery of opinion of assessors, 

8 309 • . 218 

mode of delivering, 8. 366 ... ^ ... 248 

writing of, should precede passing of 
sentence or order of discharge or 
acquittal ... ... ... 248 
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JUDGMENT- 

procedure of Magistrate on conviction 
of person se ving in Mili- 
tary Department in Bom- 
bay ... .. 249 

"when Military Officer or 
soldier sentenced by 
Criminal Court, Punjan 249 
in Bengal when person 
serving in Military 
Department of Govern- 
ment of India convicted 249 
language of, S. 367 ... ... 249 

contents of, S. 367 ... ... 249 

to be sign^ and dated by presiding 
olHcer in o|)eu Court at time of pro- 
nouncing it, S. 367 ... 249 

what to specify, S. ;%7 ... ... 249 

in alternative, S. 367 ... 249, 2^ 

of acquittal what to state and direct, 

in trials by jury, S. 367 ... ... 249 

in a Sessions trial a sentence or acquit- 
tal illegal if passed before writinfj of 249 
Sessions Judge should I’ecord findings 
whether of conviction or acquittal on 
all charges ... ... ... 249 

in case of culpable homicide not 
amounting to murder ... ... 250 

chai-ge to jury need not be written 
before being delivered .. ... 250 

Subordinate Judge should submit to 
District Magistrate calendar of every 
case in which conviction takes phice 
within 24 hours from sentence passed 250 
a separate sentence should lie passed 
on each charge or head of the charge 250 
of sentence of death, S. 368 ... 251 

of transportiition, S. 368 . . 251 
rule in Punjab as to the descriptive roll 
of a person sentenced to transport 
ation for life ... ... ... 251 

Court other than High Court not to 
alter, S. 369 ... ... 251 

of Presidency Magistrate, S. 370 ... 251 

in cases not appealable to High Court 
Presidency Magistrate should state 
his reasons for convicting prisoner in 252 
to be explained and copy given to ac- 
cused, S. 371 .. ... . • 252 

in case of pei*8on sentenced to death 

Sessions Judge to inform him of period 
within which he can appeal from, S. 

371 ... ... ... 252 

time within which appeal from sentence 
of death must be nled ... ... 252 

as to remission of fees on certain docu- 
ments ... ... 252, 253 

rules in Punjab, North-West Provinces, 
and Madras respecting prisoners sen- 
tenced to death and their appeals ... 253 
when to be translated, S. 372 ... 253 

Court of Sessions to send copy of find- 
ing and sentence to District Magis- 
trate, S. 373 ... ... ... 253 

in Madras finding and sentence to be 
communicated to Superintendent of 
Police ... ... 253 

order appealed against, to accompany 
petition of appeal, S. 449 ... 275 

of Subordinate Appellate Courts, 

S.424 ... ... ... 280 

of acquittal on ^oundof lunarpy, S. 470 313 
of Sessions Judge how and for what 
purposes obtainable by District 
Magistrate ... ... ... 365 


JUDICIAL COMMISSIONER- 

when, exempted in Burma from opeiu- 
tion of certain portions of Code ... 1 

to be deemed a High Court in British 
Burma when offender is an European 
British subject, S. 188 ... ... 122 

of Balnchestan ... 

JUDICIAL I'ROCEBDINGS— 

definition of, S. 4 ... ... 4 

under S. 8 of the Reforma- 
tory Schools Act V of 
187o are ... ... 4 

proceedings under S. 88 are not ...4, 49 

S. 145 are ... 91 

giving false evidence in a stage of ... 97 

whether reports on inquest, are ... 118 
power of Courts as to offence brought 
to their notice, S. 477 ... 318, 319 

proceedings in which it has to be deter- 
mined whether accused should be 
admitted to bail are ... ... 331 

JULKUR— 

is not tangible immoveable property ... 86 

JURISDICTION- 

of High Court in case of contempt ... 7 

of a Magtrato of a district in Regula- 
tion Districts of Bombay Presidency 
as to local limits of ... . . ^ 

of Subordinate Magistrates, local limits 
of, S. 12 ... ... ... 9 

of Presidency Magistrates, local limits 
of, S. 19 ... ... ... 12 

Collector not subject to revisional, of 
High Court ... ... 12 

Magistrate is not entitled to split up 
an offence for purpose of giving him- 
self ... 21,177,177,188,236 

of Magistrate passing sentence in a 
pending case after having been ap- 
pointed to another district ... 23 

pursuit of offenders into other, S. 58 31, 34 
disposal of things found in search be- 
yond, S. 99 ... ... ... 53 

of Magistrate to require security for 
keeping the peace . . 55, 66 

public nuisances of Criminal Courts 
as to ... ... ... 74 

Civil Courts ... 74 

of Civil Court when order made abso- 
lute under S. 137 respecting nuis- 
ances ... ... ... 76 

of Magistrate in urgent cases of nuis- 
ance . . ... ... 81 

as to, of Bench of Magistrates under 
S. 145 ... ... ... 85 

in case of offence ... 118,142 

trials and inquiries 118, 142 

as to local limits where act done and 
consequence ensues, S. 179 ... 119 

local limits of, in offences of Thuggee, 
Dacoity, &c., S. 181 ... ... 120 

in ease of property stolen in foreign 
territory ... ... 120, 121 

rule of international law as to, of 
Court over foreigners in respect of 
offences coramitt^ in a foreign State 121 
in respect of offences committed in 
Native State ... ... 121 

where offence is not in one district only, 

S. 182 ... ... ... 121 

consists of several acts, S. 182 ... 121 
scene of offence is uncertain, 

8. 182 ... ... ... 121 

not in one district only, S. 182... 121 
offence is continuing, S. 182 ... 121 
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JUEISDICTION (Oonff?itrf«rt)- 

in case of escape from custody 121, 122 
criminal misappropriation or 
breach of trust 121, 122 

theft ... ... 121,221 

otfence committed on jour* 
ney or voyajje, S. 183 ... 122 

offence against Railway, 
Telegraph, Po.st-office and 
Arras Act, S. 184 ... 122 

High Court in caso of doubt to deter- 
mine as to what Court to send of- 
fender arrested for otfence com- 
mitted out side, S. ISo . . . 122 

issue of warrant or summons in respect 
of offences committed beyond local, 

8. 186 ... ... 122 

power of Magistrates to issue process 

for offence committed outside 
local, S. 186 . . ... 122, 123 

Magistrate issuing proce.ss under 

S. 186 need not bo at the time of 
issuing it within the local limits of 
his ... ... ... 123 

under Extradition Act to issue war- 
rant lor person accused of having 
committed otfence out of Briti.sh 
India ... .. 125, T26 

of Magistrate ceases so long as the 
tran.ster to Deputy Magistrate exists 129 
as to granting, revoking, &c., sanction 
to prosceuto, S. 195 ... ... 321 

Magisti-ate not having to return com- 
plaint, vS. 201 .. .. . . 145 

issue of i)rocess for appearance before 
Magistrate having, S. 201 ... 147 

quashing of commitment made with- 
out ... ... 148 

of BH tisli Indian Court in respect of 
otfences committed by British sub- 
jects out of Biitish India, S. 188 164, 165 
exercise of, over minor otfence in 
charge, 8. 238 ... ... 173 

Di.strict Magistrate has no, to revive a 
charge which Deputy Magistrate has 
allowed to be Millulrawn ... 179 

procedure where it appears Magistrate 
has not, 8. 346 236 

splittingof oflenccs for purposes of giv- 
ing . 21, 171, 177, 188, 230 

no acquittal unless the Court has 269 

of Criminal Courts in Andaman and 
Nicobar Islands .. ... 289 

order made without, cannot be made 
good ... 289, 349, 350 

procee<Ungs without, being void not 
necessary to upset acquittal before 
or(ler for new trial 203, 349, 350 

plea to, in case of European Biitish 
subject how made out ... 299 

in case of European British subjects, 
im][uiry as to ... 305, 307 

of High Court in respect of Europeans 
unlawfully detained, 8. 456 ^ ... 307 

under Acts conferred on Magistrates 
or Courts of Sessions in respect of 
European Briti.sh .subjects, 8. 459 ... 309 
in case of application for maintenance 325 
High Court cannot issue mandamus 
where Magistrate has not declined 347 
proceedings tried without, void. 293, 349, 350 
JURORS— 

summons to, 8. 390 ... ... 49 

warrant not to be issued in lieu of sum- 
mons to, 8. 90... ... ... 49 

summons to, how served ... ... • 50 


JURORS {Continued ) — 

not summoned when eli^’ible, S. 276 ... 196 
in Presidency-towns trials by special, 

S. 276 197 

to bo chosen by lot, 8. 276 ... 197 

rules for payment of, in Punjab ... 197 
effect of irregularity in choosing . . . 157 
selection of, in Punjab .. ... 198 

names of, to be called, 8. 277 ... 191 

grounds of objection to, 8. 278 ... 199 

objected to, supply of place of, S. 279 ... 199 
objections to, to bo decided by Court, 

8.279 ... ... ... 199 

objections to for cause, S. 277 ... 199 

High Court, 8. 277 ... 199 

without cause, S. 277 ... 199 

decision of Court on objection to be 
final, 8. 279 ... ... ... 199 

disqualification of ... ... 199 

right of challenge of, in Sessions Court 199 

in High Court ... 199 
appointment of foreman after choosing 
of, 8. 280 ... ... ... 200 

swearing of, 8. 281 ... ... 200 

under Oaths Acts, 8. 281 ... 200 
effect of absence of, 8. 282 ... 200 

effect of inability of, to understand 
proceedings ... ... ... 200 

appointment of new juror on account of 
absence, &c., of, 8. 282 ... ... 20) 

discharge of, 8. ... ... 200 

attendance of . . ... 200 

view by, 8. 293 .. ... ... 208 

duty of, to inform Judge if ihey are 
personally acquainted with relevant 
fact, 8.294 ... ... ... 208 

examination of when personally ac- 
quainted with relevant fact, 8. 294 .. 208 

to attend at adjourned sittings, 8. 295 208 
locking up of , 8. 290 ... ... 209 

rule in Bombay ... 200 

for High Couids, exemption of Govern- 
ment officers from serving as, 8. 313. . , 220 
Clerk ofOi’own to prepare lists of, 
8.313 ... ... ... 220 

how selected ... ... 220 

lists of ... ... .. 220 

rules as to lists of ... ... 220 

summoning of, 8. 315 ... 221 

supplemenbiry summons to, 8. 315 221 
exemption of certain railway ser- 
vants from serving as 220, 221, 222 
who exempted from acting as jurors 

in N.-W. P. 220, 221 
in Oudh . . 221 

in Madras Presi- 
dency . . 221 

publication of lists of, preliminary and 
revised, 8. 314 ... .. 221 

number of, to bo summoned in Presi- 
dency-towns, 8. 315 ... ... 221 

in Presidency-towns ordinarily not to 
be summoned more than once in six 
months, 8. 315 ... ... ... 221 

summoning of, outside Presidoncy- 
to^^ns, 8. 316 ... ... 221 

military, 8, 317 ... ... . . 221 

failure of, to attend, penalty for, S. 318 222 
Jurors for Court of Sessions. 

who arc liable to serve as jurors 
or assessors, 8. 319 .. ... 222 

who are exempted from serving as 
jurors or assessors, 
8.320 ... 222,224 

N.'W. Provinces ... 222 

Oudh ... ... 222 
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JURORS {Concluded)— 

Jurors for Court of Sessions (concluded)— 
who are exempted from serving as 
jurors or assessors, 
in Mofussil in Mad- 
ras Presidency ... 222 
list of jurors and assessors by 
whom prepared and what to 
contain, 8. 321 ... ... 223 

rules in Bombay as to list of jurors 223 
publication of list of, S. ^ .. 2‘^ 

objection to list of, S. 323 ... 223 

revision of list of, S. 324 223 

annual revision of list of, S. 326... 224 
District Magistrate to summon 
jurors and assessors, S. 326 ... 224 
names of, to be summoned to be 
drawn by lot in open Court, 
8.326 ... ... ... 224 


Irregular to delegate duty of elect- 
ing assessors to Magistrate ... 224 
power of Court of Sessions to 
summon other set of jurors or 
assessors, S. 827 ... ... 224 

form and service of summons to, 
8.328 ... ... ... 224 

when Government or Railway 
servant may be excused from 
acting as, or assessor, 8. 329 ... 224 
Court may excuse attendance of 
juror at any particular Sessions 
for reasonable cause, 8. 330 ... 224 
list of jurors and assessors attend- 
ing, 8. 331 224, 225 

penalty for non-attendance of, or 
assessor, 8. 332 ... ... 225 

if juror or assessor has been fined and 
gives good ground for non-attendance 
Judge should reconsider order ... 225 

right of challenge of jurors in High 
Court, 8. 377 ... ... .. 265 

summoning or empanelling in case of 
Europeans or Americans, 8. 462 . . 310 

effect of omission to revise list of, 8. 537 354 
JURY— 


appointment of to try reasonableness of 
order for removal of nuisance, 8. 135 54 

in nuisance cases, appointment of, 8. 138 77 

constitution of ... 77 

number of, 8. 1.38 ... 77 

when to return ver- 
dict, 8. 138 ... 77 

procedure on failure 
to appoint, 8. 141 .. 79 

omission of, to return 
verdict, 8. 141 ... 79 

Sessions trial to be by, or with asses- 
sors, 8. 268 ... ... 192 

trial by, of offences where some are tri- 
able with assessors and some by ... 192 
cases transferred to High Court to be by 192 
liOcal Government may order certain 
offences to be tried by Sessions Courts 
by, 8. 269 ... ... ... 192 

several offenders in succession may be 
tried by same, 8. 272 .. ... 196 

in High Court must consist of nine, 8. 

274 ... ... ... ... 196 

in Sessions Court, number of, 8. 274 ... 196 
notifications as to number of, in differ- 
ent districts ... ... 196,197 

composition of, in trial of persons not 
Europeans or Americans by Sessions 
Court, 8. 276 ... ... ... 197 

dischar^ of, when juror is absent, 

S. 28Sr ... ... ... 206 


JURY {Continued ) — 

new trial or appointment of new, S. 282 200 
appointment of foreman of, S. 280 ... 200 

new, S. 282... 200 

discharge of, in case of sickness of 
prisoner, 8. 283 ... ... 200 

if any evidence against accused, case 
to be left to ... ... ... 206 

view by, 8. 293 ... ... ... 208 

procedure on, 8. 293 ... ... 208 

recording heads of charge to ... 209 

charge to 8. 297 ... ... 209 

for acquittal ... ... 209 

questions to be left to ... 209, 213 

misdirection to, what is ... 211, 212 

effect of 211, 212, 278, 364 
interference by High Court with ver- 
dict of ...^ ^ ^ ... 212 

on ground of misdirection 
to... 211, 212, 278, 364 

verdict of, according to direction of 
Judge, 8. 299 ... ... 213 

duty of, 8. 299 ... ... ... 213 

to be guided as 1o law by Judge ... 213 
proof of previous conviction to be de- 
termined by ... ... ... 213 

no person to communicate with, S. 300 

213 

retirement of, to consider verdict, 8. 300 

213 

delivery of verdict by, 8. 301 ... 214 

foreman to inform Judge what is ver- 
dict or verdict of majority, 8. 301 ... 214 
verdict of, if unanimous to be received 214 
when not unanimous Judge not bound 
to summon new ... ... 214 

may return verdict in any form . . . 214 
procedure when not agreed, 8. 302 .. 214 

as to what Judge may question, 8, 303 214 

questions to, and answers of, to be re- 
corded, 8. 303 ... ... ^ ^ ... 214 

Judge when justified in questioning ... 214 
verdict of, if wrong by mistake or acci- 
dent may be amended, 8. 304 ... 215 

whether verdict of majority is to be 
accepted in High Court, 8. 306 ... 215 

discharge of, in High Court, 305 ^ ... 216 

reference to High Court where Sessions 
Judge disagrees with veniictof, 8. 307 216 
submission of verdict of, to High Court 

216, 218 

cases as to ... 216, 218 

entry that re-trial is unnecessary on 
discharge of, oi)erates as acquittal, 
8.308 ... ... ... 218 

re trial of accused after discharge of, 
8.308 ... . .... ... 218 

accused when to bo detained in custody 
or bail pending re-trial on discharge 
by, 8. 308 ... . ... . .... 218 

exemptions from serving on, in High 
Courts, 8. 313 ... ... ... 220 

list of, discretion of Clerk of Crown as 
to preparation of, 8.313 .. ... 220 

no appeal or review from decision of 
Clerk of Crown as to, 8. 313 ^ ... 220 

in trials by. Court need not write judg- 
ment, 8. 367 ... ... ... 249 

heads of charge to to be recorded , 8. 367 • 249 
need not be reduced to 
writing before deli- 
very ... ... 250 

to be recorded accu- 
rately ... ... 250 

copy of heads of charge to be given to 
accused free of cost, 8. 371 ... 252 
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JURY (Concluded)--- 

appeal only in matter of law in case 
of trial by, S. 418 ^ ... ... 274 

when Judge disagreeing with verdict of, 
and submitting case to High Court 
the latter may exercise powers of 
appeal and go into facts ... ... 275 

verdict of, not to be altered or reversed 
on appeal unless erroneous by reason 
of mi^irection to, or misunderstand' 
ingof, 8. 423 ... ... ... 278 

in trial of European British subject 
before High Court and Sessions Cout*t, 

S. 451 303 304 

for trials of Eui*opoans, 8. 451 3(]^, 304 

right of European British subject to 
claim, before District Magistrate, 

8. 451A ... ... ... 304 

transfer of case where Court is unable 

to constitute, for trial of European 
British subject, 8. 451B 304, 305 

for trial of Europeans and Americans, 

8.460 ... ... ... 310 

when European or American is charg- 

ed jointly with one of another mce, 

8.461 ... ... ... 310 

constitution of, in trial of European or 

American, 8. 416 ... ... 310 

summoning and empanelling of, in 
trials of European British subjects, 
Europeans ana Americans, 8. 462 ... 310 
finding of, in High Court or Sessions 
Court as to unsoundness of mind of 
accused, 8. 465 ... ... 312 

trial by of, offences triable with asses- 
sors, effect of, 8. 5S6 ... ... 353 

trial with assessors of offence triable 
by, not invalid unless objection taken, 

8. 5;i6 ... ... ... 353 

appeal in case of trial by, 8. 537 ... 354 

effect of misdirection to, 8. 537 211, 212, 

278, 354 


JURY LIST— 

discretion of Clerk of Crown as to pre- 


paration of, 8.313 ... ... 220 

publication of, Ss. 314, 322 ... . 221, 223 

objections to, 8 323 ... ... 223 

revision of, 8.324 ... ... 223 

annual revision of, 8. 325 ... ... 223 


JUSTICE - 

inquiries regarding offences against 
administmtion of ... 317 to .324 

transfer of cases in interests of, 344 to 341) 
what amounts to failure of, ... 354 

JUSTICES OF THE PEACE— 

inquire into and try charges against 
Europ^n British subject, 8. 443 ... 299 

juiisdiction of Magistrates who are 
not, over European British subjects 
under local or special laws, 8. 459 ... 310 

for the Mofiissil, 8. 22 ... ... 14 

no Magistrate unless a Justice of the 
Peace and of the 1st Class and an 
European British subject shall try a 
charge against a European British 
subject ... ... ... 14 

District Magistrates are ex-officio ... 14 

for Presidency -towns, S. 23 ... 14 

as to present, S. 25 ... ... 15 

ex-officio, 8. 24 ... ... 15 

suspension and removal of, 8. 27 ... 15 

JUVENILE OFFENDEBS- 

confinement of, in reformatories, S. 

399 ... ... ... .266 

who are, under the Whipping Act ... 263 • 


Page. 

KAZANOHI- 

not an ** agent*’ within meaning of 

B 45 

KNOWLEDGE- 

oognixance of offence by Magistrate on 
his own, 8. 191 ... ... 127 

transfer of case taken up by Magistrate 
on his own, 8. 191 ... ... 127 

KNOWLEDGE OR SUSPIOION- 


cognisance of offences on, 8. 191 127 

what amounts to 128 


LABOURER— 

power of employer where, deserts in 
provinces where Inland Emigration 
Act I of 1882 is in force ... ... 32 

LAND— 

disputes as to, 8. 145 ... ... 84 

LANDHOLDER- 

information to be given by, 8. 45 25, 26 

agent of, to report certain matters to 
Police, 8. 45 ... ... 25,26 

who is ... ... ... 28 

execution of warrant addressed to, 

S. 78 ... ... 

neglect of, to execute warrant of 
arrest issued to him ... ... 44 

LANDMARKS— 

Police to prevent injury or removal of, 
LAND.O>YNBR— 

assistance by, to Police ... ... 24 

liability in case of riot or unlawful 
assembly ... ... ... 24 

agent of, duty of, to report to Police, 

8.45 ... ... 25,28 

duty of, to report to Police, 8. 45 26, 26 

LANGUAGE- 

to be used in warrant of arrest ... 45 

in which confession to be recorded ... 166 
of charge, 8. 221 ... ... 169 

of record and judgment in summary- 
trials, 8. 285 ... ... ... 191 

appointment of new jury where juror 
does not understand, 8. 282 ... 200 

in which advocate to address Court ... 229 
in which statements of accused are to 
be taken down ... ... 231 

of record in particular district may be 
fixed by Local Govern- 
ment, 8. 357 ... ... 243 

of evidence, 8 . 357 ... 243 

of evidence in Settlements of 
Port Blair and Nicobars ... 243 

in Aden ... 243 

in Burma ... 243 

in Punjab ... 243 

in which a plea is to be recorded ... 244 
of warrants of imprisonment ... 238 

of judgment, 8. 367 ... ... 249 

power of Local Government to deter- 
mine the, of Courts, 8. 656 ... 369 

when advocate or pleader may address 
Court in English ... 369, 370 

LAW— 

what is matter of, 8. 418 ... ... 274 

alleged severity of sentence is a matter 
of, 8. 418 ... ... ... 274 

erroneous or improper reason for dis- 
believing relevant evidence is matter 
of ... ... ..♦ ••• 275 

omission to consider relevant evidence 
is a matter of ... ... ... 275 

power of Judge in original jurisdiction 
of High Court to refer questions of, 

S. 434 ... ... ... 284 
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LAWFUL ATTTHOKITY— 

of public servants, sanction to prose- 
cute for contempt of, S. 196 ... 132 

LETTERS- 

in Postal or Telegraph Department, 
production of, Ss. 94, 95 60, 61 

procedure as to, 8 . 95 ... 51 

in custody of Postal Department who 
may require production of, 8 . 95 ... 61 

in Postal Department, detention of, 
pending orders, S. 95 ... ... 61 

LETraRS PATENT— 

saving of,' S. 194 ... ... ... 132 

opinion of Senior Judge to prevail in 
High Court under S. 36 of ... 275 

S. 25 207 

27 270 

28 270 

29 347 

36 270 

LEVY- 

of costs in case of dispute as to im- 
moveable property, S. 148 ... 94 

of fines ... ... ..94 

of penalty on bond ... 338, 340 

LIBELLOUS MATTER— 

destruction of, by order of Coui-t, S. 521 342 
LICENSE- 

to convict to be at large under Act V 
of 1871 ... ... ... 267 

LIFE— 

temporary order restraining acts dan- 
gerous to, S. 144 ... ... 80 

LIMITATION- 

as to sanction to prosecute, S, 195 133, 139 

in respect of appeals 252, 269, 273 

LIST 8 - 

of jurors in High Courts ... ... 220 

preparation of, S. 313 ... 220 

to be prepared by Clerk of 

Crown, S. 313 220 

and assessors in Sessions 
Courts, annual revision of, 
8.325... 224 


or assessors attending each 
Sessions to be kept, S, 331. 224, 225 
and noted in revised list, S. 331 225 
effect of omission to revised, S. 537 ... 354 
LISTS OF WITNESSES— 

discretion of Magistrate to receive 
further, S. 211 ... ... 154 

examination of persons named in ac- 
cjised’s ... ,, ... 154 

for defence to be given, S. 211 ... 154 

LITHOGRAPHY- 

included in term “ writing,” S. 4 ie) ... 4 

LIVE STOCK— 


in respect of which offence committed, 
disposal of, S. 517 ... 340 

LOCAL EXTENT— 

of Code, S. 1 ... ... ... 1 

LOCAL GOVERNMENT— 

power of, in Burma to exempt the Judi- 
cial Commissioner, Recorder, or the 
Special Court from operation of 
certain portions of Code ... 1 

definition of ... ... ... 4 

includes Chief Commissioner ... 4 

power of, to alter divisions and dis- 
tricts, S. 7 ... ... ... 8 

meaning of ... ... ... 8 

power of, to divide districts into sub- 
divisions, S. 8 ... ... ... 8 

powers of, under S. 8 ... ... 8 

establishment of Court of Sessions by, 
s,9.. ... 8 


LOCAL GOVERNMENT {Continued)-- 
appointment of Judges for Court of 
Sessions, S. 9 ... 

may appoint Subordinate Magistrates, 




9 


no order of, under S. 12 can legally 
have retrospective effect ... ... 9 

power of, to put Magistrate in charge 
of sub-division, S. 13 . . ... 9 

may delegate its powers under S. 13 to 
District Magistrate, S. 13 ... 9 

may appoint Special Magistrates, S. 14 10 

power of, with respect to Benches of 
Magistrates, S. 15 ... ... 10 

power of, to frame rules for guidances 
of Benches, S. 16 ... ... ll 

appointment by, of Presidency Magis- 
trates, S. 18 ... 12 

of Justices of the 


Peace, Ss. 22 , 23 ... 

power of, to suspend or remove certain 
Judges and all Magis- 
trates, S. 26 

to suspend or remove any 
Justice of the Peace ap- 
pointed by it, S. 27 

may invest District Magistrate with 
power to try offences not punishable 
with death, S. 30 

may appoint Additional Magistrates in 
districts of Punjab 

power of, to confer additional powers 
on Magistrates, S. 37 
to confer Magisterial powers 
on Police-officers in Sal- 
ween and Arukan Hill Dis- 
tricts 

control of District Magistrates’ addi- 
tional powers by, S. 38 ... 

mode of conferring powers by, S. 39 ... 

may withdraw any powers conferred 
under this Code on any person by 
it or any officer subordinate to it, 
S. 41 


14 

15 


15 


16 

16 

22 


22 

22 

22 


23 


may empower a Magistrate of the let 

Glass to 1 rdcr removal 
of nuisances, S. 133 ... 71 

any Magistrate to pro- 
hibit repetition on 
continuance of public 
nuisances, S. 143 ... 80 

Magistrate to issue order 
absolute at once in 
urgent cases of nui- 
sance, S. 144 ... 80 

power of, to order cases to be tried in 
different Sessions Divisions, S. 178 ... 118 

power of, to transfer cases under, 8 . 

178 ... ... ... ... 119 


may empower Magistrate of the 1st 
Glass to issue summons or warrant 
for offence committed beyond local 
jurisdiction, S. 186 ... 122 

power of, to direct copies of depositions 
and exhibits to be received 
in evidence, S. 189 ... 126 

to empower Magistrates to 
take cognizance of offen- 
ces, 8 . 191 ... ... 127 

may empower Magiiftrate to commit for 
trial, S. 206 ... ... ... 148 

may empow’er certain Magistrates totry 
summarily, S. 2^ ... ... 186 

power of, to empower certain Benches 
of Magistrates to try summarily, 

S. 261 



INDEX 


485 


Page. 

LOCAL GOVERNMENT {Concluded)— 
may authorise Bench of Magistrates to 
employ clerk to prepare record, &c., 

S. 265 ... . . 191 

may order particular class of offences 
to be tried by jury before Court of 
Sessions, S. 2()9 ... ... 192 

may exempt from serving as juror, 

S. 313 ... ... ... 220 

may d irect High Courts other than High 
Court at Fort William when to sit, 

S. 335 ... ... ... 225 

directions of, as to language of evi- 
dence, S. 357 ... ... ... 243 

has power to suspend, remit or com- 
mute sentences, Ss. 401, 402 266, 267 

when, may direct an appeal from an 
acquittal, S. 417 ... 273 

may empower certain Magistrates to 
call for records of inferior Courts, 

S. 435 ... ... 285 

power of, to relieve Inspector-General 

of certain functions, H. 475. 316 
to appoint Public Prosecutor, 

S. 492 . . ... 328 

to authorise District Magis- 
trate to withdraw classes 
of cases, S. 528 ... 348 

to appoint place of imprison- 
ment, S. 541 ... 358 

to determine the language of 
Courts, S. 556 . . ... 3f)9 

when exercisable, S. 557 ... 370 
LOCAL INQUIRY— 

in disputes as to immoveable property, 

S. 148 ... ... ...93,94 

LOCAL INVESTIGATION— 

when cognizable offence suspected, 

8, 157 ... . . . 97,98 

when dispensed with in case of cogni- 
zable cases, S. 157 . . . 97,98 

where Magistrate distrusts truth of 
complaint, S. 202 .. 143 

by Police or Subordinate Magistrate 
as to truth of complaint, S, 202 ... 143 

LOCAL JURISDICTION - 

arrest in, of offender for offence com- 
mitted outside, S. 186 ... 122, 123 

power of Magistrates to issue piocess 
for offence committed outside, 
8.186 ... ... 122,123 

LOCAL LAWS— 

saving of, S. 1 ... ... .. 2 

LOCAL LIMITS— 


defined by repealed Acts, saving of, S. 2 2 

of jurisdiction of District Magistrates, 

8. 10 ... ... 9 

of Subordinate Magis- 
trates, S. 12 ... 9 

service of summons outside, 8. 73 ... 42 

LOCKING UP— 

of jury, 8. 296 ... ... 209 

jurors in High Courts, rule in Bombay 
as to ... ... ... 209 

LORD’S DAY ACT— 

repeal of ... ... ... 357 

LOT- 

jurors to be chosen by, S. 276 ... 197 

LOTTERY— 

prosecution for keeping ... ... 140 

sanction for ... ... 140 

LOWER APPELLATE COURT— 

accused not required to be brought to 
hear judgment of, 8. 424 ... ... 280 

contents of judgment of ... ... 280 

prpvisions as to judgment of ... 280 


LOWER COURT- 


Bage. 


judgment or order of High Court to be 
certified to, 8. 425 ... ... 280 

to make its order conformable to that 
of High Court on appeal, 8. 425 280 

LUNATIC - 

arrest of ... ... ... 65 

who may compound offence on behalf 
of, 8. 345 ... ... ... 235 

inquiry by Magistrate into state of 
alleged, 8. 464 ... ... 311 

examination by Civil Surgeon of person 
alleged to be, S. 464 ... ... 311 

evidence of Civil Surgeon as to person 
alleged to be, S. 464 ... ... 311 

provisions as to wandering and danger- 
ous ... ... 311, 312 

procedure in case of accused being, 8. 


Judge to postpone and report case 
where accused before completion of 
trial is found to be ... ... 311 

as to the test of insanity .. ... 311 

who is Medical Officer in Bombay to 

examine 312 
MadiTLs to 
examine 312 

inqiiiry by High Court or Sessions 
Court as to lunacy of alleged, S. 465 312 

procedure in case of person committed 
before Sessions Court or High Court 
being, S. 465 ... ... ... 312 

release of, pending investigation on 
trial, 8. 466 ... ... ... 312 

as to cu.stody of, 8. 466 ... ... 312 

release of, on bail 8. 466 ... ... 312 

under Act XXXVI of 1885 includes 
idiot ... ... ... 312 

as to removal to England of a crimi- 
nal, found to be such in India ... 313 
certificate as to capacity of, to make 
defence, 8. 467 ... ... 313 

resumption of inquiry or trial of 
accused considered capable of mak- 
ing defence, B. 467 313 

procedure on accused, appearing before 
Magistrate or Court, 8. 468 ... 313 

where accused, still unable 
to make defence, S. 468 313 

when accused appears to 
have been insane at time 
of committing olfeiico, 
8.469 ... ... 313 


whether Magistrate competent to 
release on security in a non-bailable 
case ... ... ... 313 

judgment of acquittal of, on ground of 
lunacy, 8. 470 ... .. ... 313 

questions propounded to Judges by 
House of Lords in Macnaghten’s case 314 
rule in Bengal as to .. 315 

person acquitted on ground of being, 
to bo kept in safe custody, 8. 471 ... 315 

as to trial of deaf mutes ... ... 315 

prisoners to be visited by Inspector- 
General in jail or asylum, 8. 472 ... 315 

visitors of prisoners, S. 472 ^ ... 315 

procedure where, prisoner is reported 
capable of making his defence, 8. 473 315 
certificate of visitors of, as to capacity. 

of, to make defence, 8. 473 316, 316 
receivable in evidence, 8. 473 316 
procedure where confined, is declared 
fit to be discharged, 8. 474 ... 316 

report of commission to Local Govern- 
ment as to removal of, 8. 474 ... 316 
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LUNATIC {Continued)- 

detention of, bj oHen of Local Gov* 
eminent, S. 474 ... ... 316 

disdharge of, S. 474 ... ... 316 

to whom reports as to, to be made to 
in Punjab ... ... ... 316 

delivery of, to care of relative, S. 475 ... 316 
by whom criminal, may be removed 
from one province to another, S. 476A 316 
power of Local Government to relieve 
Inspector-General of certain duties, 

8 . «6B ... ... ... 316 

LUNATIC ASYLUM- 

confinement of lunatic in, pending In- 
vestigation or trial, S. 4w ... 312 

detention of lunatic by orders of Local 
Government in, S. 474 ... ... .316 

report of visitors of, as to state of mind 
of lunatic prisoners, 8. 472 ... 315 

transfer of lunatic to, bv order of 
Local Government, S. 474 ... 316 

visitation of lunatic prisoners by 
visitors of , 8. 472 ... ... 316 

power of Governor-General in Council 
to transfer lunatics from one province 
to another, 8. 475A ... ... 316 

MACHINERY— 

Police to report as to death caused by, 
8.174 ... ... ... 115 

MADRAS- 

powers conferred by Governor of, on 
Magistrates of districts ... ... 22 

rules as to process-fees in ... ^ ... 39 

as to registers of preliminary inquiries 
in ... ... ... ... ^0 

what Magistiates in, have power to 

transfer cases 129 
have power to 
commit in ... 148 

notification respecting summary trials 
in ... ... ... ... 189 

trial by jury in ... ... 194 

rules in, for conducting prosecution ... 195 
number of jurors in ... ... 197 

who exempted from acting as jurors in 221 

who may 1^ exempted from serving as 
assessors in Momssil in ... ... 222 

rulings of, High Court with reference 
to advocates, vakeels and attorneys- 
at-law ... ... ... 229 

where copies of orders of remand in, to 
be sent ... ... ... 233 

finding and sentence to be commu- 
nicated by Magistrate to Superinten- 
dent of Police in ... 263 

levjrof fines in ... ... 259,260 

power of District Magistrate to call 
for and deal with records in ... 286 
rules in, as to references ... ... 294 

districts in which High Court at, to 

exercise jurisdiction over European 
British subjects ... 307,308 

Medical Officer with respect to lunatics 

'M^strates empowered to sell sus- 
picious or stolon property in ^ ... 344 

expenses of complainants and witnesses 
in ... ... ... ... 361 

rules in, as to furnishing copies ol pro- 
ceedings ... ... ... 366 

MADRAS RESIDENCY— 

Code does not apply to officers author- 
ised to try petty cases in mili- 
tary basi^ in, 8. 1 (5) ... 2 

heads of villages, 8. 1 (c) 2 


MADRAS PRESIDENCY (Concluded}- 

language in diffesent Courts of ... 244 
execution of sentence of death in ... 256 
MADRAS (TOWN OF)— 

Commissioners of Police in, not affect- 
ed by Code, 8. 1 ... ... 2 

Ss. 17^ 175 and 176 of Code do not 
apply to Police in, 8. 1 (s) ... 2 

inquests in ... ... 115, 116 

MAGISTRATE- 

definitiou of officer exercising powers 

of a, 8. 3 .. 3 

Subordinate, 
oflst Class, 

8.3 ... 3 

Subordinate, 
of2ndClass, 

8.3 ... 3 

of, of a Division of a Dis- 
trict, S. 3 ... ... 3 

of, of the District, 8. 3 ... 3 

ofPolice, 8. 3 ... 3 

proceedings of, under 8. 88 are not 
iudicial proceeding ... ... 4 

all existing subdivisions which are 
usually put under the charge of a, 
are deemed to have been made under 
this Code ... ... ... 4 

with reference to European British 
subjects ... ... ... 7 

meaning of, as used in 8. 6 ... 7 

appointment of Subordinate, 8. 12 ... 9 

local limits of Subordinate, jurisdic- 
tion, 8 . 12 ... ... ... 9 

as to additional powers conferrible on 
a Bubdivisional ... ... 9 

appointment of special, 8. 14 ... 10 

who may and who may not be, 

8.14 ... ... ... 10 

in Madras Subordinate Judges in Pre- 
sidency invested with 
powers of ... ... 10 

District Moonsifs invest- 
ed with powers of, of 
1st Class ... ... 10 

Benches of, 8. 15 ... ... 10 

powers exercisable by, 8. 15 10 
notifications published by 
Government of Bengal 
respecting, in certain 
districts ... 10,11 

in Ootacamund and Conoor 
invested with powers of 
Magistrate of 1st class ... 11 
Bench of, appeal from conviction by a 11 
rules by Local Government 
as to guidance of, 8. 16 ... 11 

subordination of Magistrates and 
Benches to District, S. 17 ... 11 

to Subdivisional, 8. 17 ... 11 

of Cantonment, is subordinate to Dis- 
trict ... ... ... 12 

subordinate to District, is inferior to 
him... ... ... ... 12 

as to appointment of Presidency, 8- 18 12 

local limits of ju- 
risdiction, 8. 19 12 

what jurisdiction 
to exercise in 
Bombay, 8, 29 12 

powers of Chief ^8. 21 ... ... 12 

rules issued in Bombay and Calcutta 
for Presidency Magistrates 13, 14 

what^ competent to try an European 
British subject ... ... 14 

suspension and removal of, 8. 26 ... 15 
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MAGISTRATE {ContimMd)- 

power of, to sentenoe to imprisonment 
in default of fine, S. 33 ... 
ordinary powers of, S. 36 
powers of, in Upper Burma 
additional powers conferrible on, S. 37 
of district, powers conferred by Gover- 
nor of M^ras on, 

in Punjab, conferring? powers on, subor- 
dinates should report to Chief Court 
persons arrested to be taken before, 
S, 60 

as to arrest of person committing 
offence in presence of a, Ss. 64, 66 ... 
should sign warrant of arrest in full ... 
procedure by, before whom person 
arrested is brought, S. 86 
has power to issue proclamations in 
cases judicially before him 
has no power to order attachment of 
any property unless it belongs to the 
person absconding 

claims of third persons to property 
attached under S. 88 cannot be in- 
vestigated by a 

power of, to restore attached property 
under S. 89 

in Presidency -town delivery of docu- 
ments from Postal or Telegraph au- 
thorities can only be required by the 
Chief 

when, may require Postal or Telegraph 
Department to detain a document, 
... ••• ... 
it is not obligatory upon a, to wait 
until a preliminary inquiry has been 
held before issuing a search-warrant 
any, may direct search to be made in 
his presence, S. 105 

may issue summons to show cause 
under S. 107 without witnesses being 
called in support of an information 
laid before him 

not empowered to act under S. 107 
when he has reason to believe person 
is likely to commit a breach of the 
peace, 8. 108 procedure of 
cannot resort to S. 110 where informa- 
tion refers to an apprehended breach 
of the peace ... 

making order for security for good 
behaviour, accused should be given 
opportunity of defending himself 
before 

when, acting under Ss. 107, 109 and 110 
to make order, S. 112 
when, may issue summons or warrant 
on person likely to commit a breach 
of the peace, 8. 114 

in ordering arrest of a person under 
S. 114, must act on recorded informa- 
tion ... ... ... ... 

when, may dispense with personal at- 
tendance of person called upon to 
show cause or to furnishing security 
for keeping the peace, S. 116 
when, may reject sureties for good 
behaviour, S. 122 

has no power to impose an arbitrary 
condition not essential to restrain a 
party from the infringement of the 
••• ••• ••• 

when, may use Civil force to disperse 
an unla^ul assembly, S. 128 
preteeted against prosecution for acts 
done under Chapter IX«, S. 132 
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MAGISTRATE {Continued)-- 

when entitled to make orders in nui- 
sance cases in Madras, Bombay and 

tho Punjab ... ... ... 72 

when, may make order passed under 
S. 133 absolute, S. 137 ... ... 76 

procedure in nuisance cases where jury 
finds order of, reasonable, S. 139 ... 78 

bound to be guided by decisions of jury 
in nuisance cases ... ... 78 

by what, notice under S. 140 may be 

issued ... ... ^ ... 79 

when, may issue an injunction pending 
inquiry in nuisance cases, S. 142 ... 79 

any, empowered by Local Government 
may prohibit repetition or continu- 
ance of public nuisances, S. 143 ... 80 

power of, empowered by the Local 
Government to issue order absolute at 
once in urgent cases of nuisance, S. 144 80 

in urgent case.s of nuisance, may act on 
oral information ... ••• 81 

jurisdiction of in urgent cases of nui- 
sance ... ... 81, 82, 83 

power of, to be held investigation in 
cognizable cases,. S. 159 ... 
what, has power to record statements 
and confessions, 8. 164 ... ... 104 

form of memorandum by to accompany 
confession, s. 164 ... ... 105 

power of, to authorise detention of ac- 
cused for terra not exceeding 15 days, 

S» 167 ••• ... 

what, em powered to hold inquests ,8.174 115 
when Subdivisional, empowered to 
hold inquest, 8. 174 ... ... 115 

may hold inquiry into cause of death, 

8 . 176 ... ... ... in 

power of, to disinter corpse, 8. 176 ... 117 

procedure where warrant issued by 
Subordinate, under 8. 186, 8. 187 ... 123 
issuijig process under 8. 186 need not 
at the time of issuing it be within the 
local limits of his jurisdiction ... 123 
what, may transfer coses, 8. 191 ... 128 

taking a complaint and issuing sum- 
mons thereon, acts not ministerially 
but judicially ... ... , ... 128 

may take action on petition relating to 
criminal charges when transmitted to 
him by post ... ... ... 128 

jurisdiction of, ceases so long as the 
transfer to Deputy Magistrate exists 129 
what, in Punjab and Madras has power 
to transfer cases ... ... 129 

when it is the duty of one, to transfer 
case to another .. , ... 129 

subordination of Magistrates with re- 
spect to sanction ... ... 138 

commencement of proceedings before, 
when, may issue summons or war- 
rant 8. 204 ... ^ ... y* 

cannot issue summons without grounds 


shown 

who is the proper ofl&cer to issue war- , 
rant... ... ... ^ <**^7 

not a ground for interference by High 
Court that a, has issued warrant when 
he should have issued summons ... 147 
as to issue of process for appearance of 
an European British subject ... 147 
may dispense with personal attendance 
of accused, 8 , 205 ... , ... 1^1 

when sentence one of fine only it may 
be pronounced by, in preeence of ac- 
cused person’s pleader ... t.* 
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154 

154 

155 
157 


158 

166 


MAGISTRATE {Continued)— 

exemption of pardnashin women from 
personal attendance 
right of purdanashin women to give 
their evidence in palkees ... 
examination of witnesses who are pur- 
danashins on commission 
ordinarily no person’s appearance 
should be dispensed with who ischarg- 
ed with an otfence not bailable 
where neces.«!ary recognizance bond to 
be taken from person accused and 
not his agent ... 

power of, to examine witnesses sum- 
moned by accused, S. 212 
as to order of commitment by Magis- 
trate, S. 212 ... 

signature of, to warrant of commit- 
ment not to be affixed by a stamp ... 
procedure of, after commitment, S. 218 
what record of, to include when com- 
mitment made to Sessions Court 157,158 
power of, to summon supplementary 
witnesses after commitment and be- 
fore comnienoement of trial, S. 219 .. 
how far, justified in referring to 
former record in a new trial 
as to splitting up of an offence by, to 
givehimself jurisdiction 21, 171, 186,233, 237 
Splitting up. 

conviction by, who has refused to 
examine a witness formally called on 
behalf of accused absolutely illegal. . 
bound to examine all witnesses accused 
may produce for defence ... 
finding of, in summons-cases not limited 
by complaint or summons, S. 246 ... 
not bound before acquitting accused to 
wait till Court is about to close for 
day to give absentee complainant a 
chance of appearing 
what, may stop proceedings in case in- 
stituted otherM'ise than on complaint, 

when, not empowered tries offender 
summarily 

what, has power to offer pardon, S. 337 
what, to record reason for offering 
pardon, S. 337 ... 

tendering pardon not to try case him- 
self, S. 337 

procedure of Provincial, in cases which 
he cannot disuse of, S. 346 
as to power of divisional, in Madras 
to refer a case which has been refer- 
red to him 

procedure when after commencement of 
trial or inquiry, finds case should be 
committed, S. 347 

power of, to commit for trial after 
charge drawn .. 

may order committal of case referred to 
him for enhancement of punishment 
for trial by Sessions Court 
procedure when, cannot pass sentence 
sufficiently severe, S. 349 
as to conviction or commitment on 
evidence paHIy recorded by one, and 
partly by another, S. 350 
manner of recording evidence before, 
other than a Presidency, S. 354 
in what cases, to make memorandum of 
substance of evidence of witness, 

S.355 

*** ••• * 4 * 

to write and sign with his own hand, 

S.355 
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226 

226 

236 
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239 
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242 


MAGISTRATE {Concluded)-- 

procedure of, where witness denies any 
part of evidence, S. 360 ... 244 

taliing down of evidence by, in sum- 
mons-cases, S. 358 . . ... 244 

in Madras to communicate finding and 
sentence to Superintendent of Po- 
lice .. ... ... ... 253 

confirmation of sentence of, acting 
under S. 34, S. 380 . . ... 255 

showing cause agJiinst rule issued by 
High Court, procedure of ... 297 

what, may try charges against European 
British .subjects, 8. 443 .. ... 299 

may pass what sentence on European 
British subject, S. 446 ... 300, 301 

not to try certain offences committed 
before himself, S. 487 .. 322 

may enforce order of maintenance, 

S. 400 ... ... . . 327 


permission by, to conduct prosecutions, 

S. 495 ... 330 

power of Provincial Subordinate, to 
apply for is.sne of commission, S. 506 336 
without permission not to try case in 
which he is personally interested, 

S. 555 ... ... ... 368 


as Municipal Commissioner not dis- 
qualified from trying ease, S. 555 ... 368 
MAGISTRATE OF DISTRICT— 

meaning of, S. 3 ... ... 3 

delegation of powers of, S. 159 ... 99 

MAGISTRATE OF 1ST CLASS- 


power of Local Government to pat, in 
charge of sub-division, S. 13 ... 9 

may pass what sentences, S. 32 ... 17 

ordinary powers of, S. ,36 ... ... 22 

what additional powers may be confer- 
red on, S. .37 ... ... ... 22 

power of, to cause search of house 
suspected to contain stolen property, 

S. 98 ... ... ... 52 

when, may take security from vagrants 
and suspected persons for good be- 
haviour, S. 109 ... .58, 56 

when, may take security from habitual 
offenders for their good behaviour, 

S. 110 ... ... 59 

when, may make conditional order for 
removal of nuisance, S. Ili3 . . 71 

how and when to act in disputes as to 
possession of immoveable property, 

S. 145 ... ... 84 

attachment by, of disputed land, S. 146 91 

may lease land attached under S. 146 91 

may order Poli(;e-officcr to investigate 
non-cognizablo cases, S. 155 ... 96 

when, may issue summons or warrant 
for offence committed beyond local 
jurisdiction, S. 186 ... 122 

as to powers of, in Punjab to issue 
process for persons within jurisdic- 
tion who have committed an otfence 
out side his local jurisdiction ... 123 

has power to commit for trial, S. 206 148 

when, may stop proceedings in case 
instituted otherwise than on com- 
plaint, S. ^9 ... ... ... 179 

when, may try summarily, S. 260 ... 186 

when, may offer conditional pardon, 

S. ^7 ... ... ... 226 

transfer of appeals to, S. 407 ... 270 

power of, as to appeals in Sind ... 271 

appeal from sentence of, S. 408 ... 271 

as to jurisdiction of, over European 
pritish subjects, S. 443 ... 299 
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MAGISTRATE OF 2ND CLASS- 

since passing of present Code incom- 
petent to pass sentence of whipping 
unless specially empowered ... 2 

may be put in charge of sub-division, 

S. 13 ... ... ... 9 

as to sentences which, may pass, S. 32 17 

ordinary powers of, S. 36 ... ... 22 

what additional power s may be confer- 
red on, S. 37 ... .. ... 22 

appeal from sentence of, S. 407 ... 270 

MAGISTRATE OF 3RD CLASS - 

wbat sentences, may pass, S. 32 ... 17 

ordinary powers of, S. 30 ... ... 22 

what additional powers may be con- 
feiTed on, S. 37 ... ... 22 

under their* ordinai’y powers have power 
to authorise detention of a person dur- 
ing a Police investigation under 
S. 107 ... ... 110 

appeal from sentence of, S. 407 ... 270 

MAGISTRATE OF POLICE— 

meaning of, S .3 . . . . 3 

MAGISTRATE OF SUB-DIVISION— 

who may be, S. 13 ... 9 

MAGISTRATES (BENCHES OF)— 

appointment of, S. If) ... 10 

ordinary powders of, S. 15 ... 10 

power’s confei’rible on, S. 15 ... 10 

MAHOMEDAN HUSBAND - 

order of maintenance against, cannot 
be enforced against him after divorce 
of his wife , . ... 326 

MAHOMEDAN WIFE- 

when entitled to maintenance after 
divorce ... ... 325, 326 

MAINTENANCE - 

application for, not a complaint of an 

offence ... 3,321 

person sought to be charged in 
application for, competent witness 
on bis own behalf . . ... 324 

order for, of wives and children, S. 

488 ... ... ... 324 

enforcement of, S. 488 ... 324 
imprisonment for not paying, S. 488 ... 324 
when wife will not be entitled to, fr’om 
husband, S. 488 ... .. 324 

how evidence in, cases to be taken, S. 488 324 
imprisonment may bo simple or ri- 
gor'ous ... ... ... 325 

when imprisonment awarded .. 325 

where imprisonment awarded for wilful 
neglect to pay, defaulter upon pay- 
ment not entitled to release ... 325 

jurisdiction in respect of application 
for ... ... ... ... 325 

a Hindu not divided from his father 
can be ordered to maintain his wife 325 
fact that Hindu husband has married 
again not sufficient reason to justify 
order for separate ... . • • 326 

mere fact that husband and wife can- 
not agree to live together no ground 
for, to wife ... ••• 326 

of unborn child, order cannot be made 
for ... ... ••• ••. 326 

woman must be married to entitle bar 
to ... ... •• •• 326 

grounds upon which order awarding, 
is based should be stated in order ... 326 
order for, docs not bar civil suit for ... 326 

wife may be entitled to ... 328 

order of, against Mahomedan cannot 
be enforced against him after divorce 
of his wife ... ... ... 326 


MAINTENANCE {Concluded)^ 

insolvent who has obtained protection 
order not liable to arrest for aiTcars 
of ... ... ... ^ • • • 3^ 

cruelty not limited to personal violence 327 
High Court alone can interfei’e by way 
of revision with order for ... 327 

alteration in allowance of, S. 489 ... 327 

child having grown older ground for 
alteration in allowance ... ... 327 

fee for serving and executing warrant 
of levy or tine of, to wife, ®c. ... 327 

how Magistrate may enforce order of, 

S. 490 ... , ... ... 327 

copy of order to be given to person in 
whose favour it is made, S. 490 ... 327 

where application is made to enforce 
order of, in favour of wife and a 
divorce is ])leaded ... ... 327 

MAINTENANCE ORDER— 

under S. 490, to be furnished free ... 252 

wife entitled to, during iddat ... 326 

on application for, Court not competent 
to determine questions of guardian- 
ship .. ... ... 325 

application for, whether barred by pre- 
vious application for ... ... 326 

civil suit for, not barred by order for... 326 
MARRIAGK- 

prosecution for offences against, to be 
upon complaint, S. 198 ... ... 141 

who may prosociito for offences against 

141, 14^S 

form of, which entitles to inherit entitles 
wife to maintenanc ^ ... ... 326 

by moola form entitles wife to main- 
tenance .. ... ... 326 


MARRIED WOMAN- 

prosecution for enticing a, who to make 
the complaint, S. 199 
compounding offence without leave of 
husband 

MATERIAL ERROR— 

in charge effect of, S. 232 ... 

revisional power of Appellate Court 
or High Court in case of, S, 232 
what is 

MAXIMUM— 

term of punishment in case of conviction 
of several offences at one trial, S. 35 
MEASURES- 

inspection of, S. 153 

in Presidency-towns 
MEDICAL OFFICER— 

certificate of, as to fitness of offender 
to undergo whipping, 8. 394 
MEDICAL PRACTITIONERS- 

exompt from service as assessors or 
jurors, S. 320 ... 

MEDICAL WITNESS - 

evidence of deposition of ... 203, 

power of Court to summon, S. 509 
depositions of, when admissible, S. 509 
report of, not evidence 

refreshing memory by 
evidence of, as to cause of death 
examination of, as expert ... 
when present whether deposition can 
be used 

fee of ... ••• ••• 

MEMORANDUM- 

where statement is made to Magistrate 
on investigation of offence, S. 164 ... 
that confession was voluntary, S. 164 ... 
of evidence to be taken in summons- 
cases, S, 355 


142 

235 

165 

165 

296 

21 

95 

95 

264 

222 


336 

336 

336 

337 
337 
337 


104 

104 

242 
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Page. 

MEMORANDUM 

of evidenoo to be written and si^ed 
by Magistrate and to 
form part of record, 
S.S55 ... ... 242 

when Magistrate prevented from 
making, to record reason, S. 355 ... 242 
in other oases in Provincial Courts when 
evidence not taken down by Magis- 
trate or Judge, S. 356 ... ... 243 

where witness denies correctness of his 
deposition, 8. 3^ ... ... 244 

of suDstance of examination of accused 

when to be made by 
Court, S. 364 ... 246 

not to be made by 
Presidency Magis- 
trate, S. 364 ... 246 

MEMORY— 

use of statenlents reduced to writing 
by Police for refreshing... ... 100 

refreshing of, by reference to Police- 
diary, 8. 172 ... ... ... 113 

MERCHANDISE- 

noxious to health, removal of, S. 


71 

30 


MERCHANT SHIPPING ACT— 
power of arrest under 
MILITARY- 

when Magistrate may require, to dis- 
perse unlawful assembly, S. 130 ... 70 

what, officers may disi)er8e an unlawful 
assembly, S. 131 ... ... 70 

protected against prosecution for acts 
done under Chap. IX, S. 132 ... 70 

MILITARY AUTHORITIES- 

delivery of persons liable to be tried by 
Court-martial to, 8. 549 ... ... 366 

MILITARY BAZARS- 

Code not to apply to oificers authorised 
to try petty offences in, S. 1 ... 2 

MILITARY COURTS-MARTIAL- 

iurisdiction of ... ... ... 367 

inLITARY DEPARTMENT- 

copies of convictions and sentences of 
persons in, to be forwarded to 177, 365 
MILITARY FORCE- 

dispersion of unlawful assemblies by, 

8.129 ... ... 70 

duty of officers in command of, when 
required to disperse unlawful assem- 
bly, 8. 130 ... ... ... 70 

MILITARY JURORS- 

Bummoning of, 8. M7 ... ... 221 

when excused from serving, 8. 317 ... 221 

MILITARY MEN— 

unless made specially liable exempted 
from service as assessors or jurors, 

8.320 ... ... ... 222 

in Punjab liable to serve as jurors in 
Chief Court unless excused ... 222 

military offender— 

procedure on conviction of . . . . . 185 

rank of, to be stated in w^arrant of com- 
mitment ... ... ... 185 

military offenders— 

arrest of ... ... ... 33 

rul^ as to convictions of ... ... 177 

copies of convictions and sentences of, 
to be forwarded to Military Depart- 
ment ... ... ... 177 

delivery of, to military authority, 

8. 549 ... ... 366 

power of Governor-Gen- 
eral in Council to make 
rules as to, 8^ 549 ... 366 


MILITARY OFFICERS— 

protection of, from prosecution for acts 
done in dispersing unlawful assem- 
bly, 8. 132 ... ... ... 70 

ministers of religion- 

exempted from serving as jurors, 8. 820. 222 
MINOR — 

bond for keeping the peace or for good 
behaviour to be executed only by 
sureties in case of, 8. 118... 
husband cannot be represented by an- 
other for purposes of instituting a 
prosecution for adultery or enticing 
a married woman ... ... 142 

may compound offence through compe 
tent person, 8. 345 ... ... 235 

whether, can compound offence in the 
Punjab ... ... ... 236 

MINOR CHARGES- 

framing of ... ... ... I74 

MINOR OFFENCE— 

what is ... ... ... 173 

conviction for, S. 238 ... ... 173 

framing charge for ... ... 174 

MISAPPROPRIATION— 

pla(^ of trial in case of criminal, 8. 181. 129 
MISCHIEF— 

triable summarily, 8. 260 ... ... 186 

when corapoundable, 8. 345 ... 234 

MISDIRECTION— 

when ground on appeal for reversing 
verdict ... ... ... 276 

interference by High Court with 

verdict on account of ... ... 212 

what amounts to... ... 211, 212 

as to what is corroboration of testimony 
of accomplices ... ... 212 

as to evidence of accomplices 212, 227 

effect of, 8, 537 ... ... 354 

MOHURBUNJ— 

powers of High Court to interfere by 
way of appeal or revision on sentence 
passed in ... ... ... 270 

MONEY— 

ordered to be paid recoverable as a fine, 

8. 547 ... ... ... 364 

MOON8IFF— 

in Madras powers of Magistrate of Ist 
Cliiss given to district ... ... 10 

moota marriage— 

wife married by, en titl ed to maintenance 326 
husband by giving up unexpired por- 
tion of, does not terminate relation- 
ship in 

MOULMEIN— 

district of town of ... ... 8 

MUKHT^R ^ 

included in term “ pleader,” 8. 4 
appellant’s right to appear and be heard 

MUKHTARNAMAH- ■" 

fee on ... ... ... 229 

MUNICIPAL COMMISSIONER— 

Judge or Magistrate not to be deemed 
personally interested by reason 

merely of his being, 8. 555 ... 368 

MUNICIPAL CORPORATION— 

is not a public servant ... ... 141 

MUNICIPAL OFFICER— 

complaint of, not chargeable with stamp 143 
MUTINY ACT— 

8. 101, permissive only 289 

NAME— 

arrest of person refusing to give, S. 57 34 
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narrative- 

oTideiice ordinarily to be recorded in 
form of« S. S59 ... ... 244 

NATIVE CHRISTIAN— 

not entitled to Christian jury ... 196 

Native Indian subject— 

liability of« for offences committed out* 
side British India, S. 188 ... 123 

offence committed by, outside British 
India, S. 188 ... ... ... 123 

who is a ... ... ... 124 

trial of European British subject and, 
jointly accused, S. 452 ... ... 305 

when, may claim separate trial, S. 452 305 
NATIVE 8TATE8- 

jurisdiction over offences committed in 121 
possession of stolen property when 
theft committed in ... .. 121 

liability of European British subject 
for offence committed in, S. 188 123, 124 

application to High Court as to offences 
committed in, S. 456 ... ... 307 

in alliance with Her Majesty’s jurisdic- 
* tion, offences committed in ... 307 

issue of commission for examination of 
witnesses in, 8. 503 ... ... 334 

transfer of case of British subject in, 
by Hi^ Court ... ... 347 

rule in Bombay as to summoning wit- 
nesses in ... ... ... 358 

NAVIGABLE RIVER— 

Police to prevent injury or removal of 
• marks in, S. 152 ... ... 95 

,NAVY— 

arrest of deserter from, without 
warrant, S. 54 ... ... 30 

NEW CHARGB- 

framing of ... ... 163 — 165 

NEW INQUIRY— 

when High Court or District Magis- 
trate may order, 8. 350 ... ... 239 

NEW TRIAL - 

when directed after alteration of 
char^, S. 229 ... ... 105 

use of former record in ... 166, 166, 240 

when juror ceases to attend, 8. 282 ... 200 

all the asssssors are unable to 
attend, S. 285 ... ... 200 

ordered when conviction is on evidence 
partly recorded by one Magistrate 
and partly by another, 8. 316 ... 221 

may be ordered by High Court on sub- 
mission of sentence of death for con- 
firmation, 8. 376 ... ... 254 

power of 8e8sions Court to order, on 

sentence being submitted for con- 
firmation, 8. ... ... 255 

where lower Court has refused to take 
evidence for defence ... ... 279 

effect of omission to order, in setting 
aside conviction for want of jurisdic- 
tion ... ... ... 279 

order for, when proceedings are void... 293 
NICOBAR ISLANDS— 

application of Code with certain modi- 
ncations to ... ... ... 1 

power of Calcutta BUgh Court as to 
European British subject in ... 6 

lan^^u^e of record of evidence in ... 243 

jurisdiction of Criminal Courts in ... 289 
NOLLE PROSEQUI— 

power of Advocate-General to enter ... 132 
entered by Advocate -General, effect 
of ... ... ... ... 132 

discha^d upon, does not amount to an 
acquittal ... ... ... 132 


NON-APPEARANCE- 

in summons -cases of complainant, 

8.247 ... ... ... 178 

NON-ATTBNDANCE- 

of juror or assessor, penalty for, 8, 332 225 
NON-BAILABLE OFFENCE— 

definition of, 8. 4 (r) ... ... 6 

duty of village headman, &c., to inform 
of commission of, or intention to 
commit, 8. 45 ... ... ... 26 

ordinarily no person’s appearance 
should be dispensed with who is 
charged with a ... ... 148 

when trial may be taken in case of, 
8.497 ... ... ... 331 

NON COGNIZABLE CASE— 

definition of, 8. 4 {0 ... ... 6 

information to Police in case of, 8. 156 96 

Magistrates who may order Police to 
investigate, 8. 166 ... ... 97 

without order of Magistrate, Police 
not to investigatOj 8. 156 ... 97 

application or petition containing com- 
plaint or charge of offence, fee ... 177 
NON-COGNIZABLB OFFENCE— 

definition of, 8. 4 [q) ... ... 6 

arrest without warrant in case of, 8. 67 34 

NON-COMMISSIONED OFFICER— 
when may be called to disperse unlaw- 
ful assembly, 8. 130 ... 70 

NORTH-WESTERN PROVINCES— 
who exempted from acting as jurors 
in ... . . ... 220, 221 

who may be exempted from serving as 
assessors in ... ... ... 222 

whipping in ... ... ... 263 

rules in, for certifying and execution 
of orders of Courts of Appeal ... 281 
districts in which High Court of the, to 
exercise jurisdiction over European 
British subject ... 308, 309 

rule in, as to bail ... 332, 3^ 

power of District Magistrates in, to 
withdraw cases ... ... 349 

as to expenses of complainants and 
witnesses in 362 

NOTICE— 


penalty for disobedience to... ... 60 

to persons interested in disputes as to 
immoveable property 

of transfer of case to be given to parties 129 
sanction to prosecute may be given 
without ... 138 

of commitment, 8. 218 ... ... 157 

to be given to parties when Court visits 
place of occurrence ... ... 208 

of sittings of High Court to be given 
in local oflBcial Gazette, 8. 335 ... 225 

of appeal to appellant or pleader, 8. 422 277 
posting of ... ... 278 

to accused on further inquiry being 
ordered ... ... ... 292 

to Public Prosecutor of application for 
transfer, 8. 526 ... ...* 346 

NOTIFICATIONS— 

under repealed Acts, 8, 2 ... ... 2 

of order for I'emoval of public nuisance, 

8.134 ... ... ... 76 

as to summary powers of Benches of 

Magistrates ... 188, 189 

jury ... ... 193, 194 

powers of High Courts in respect 
of European British subjects 

807-309 

NOXIOUSITRADE- 

suppression of, 8. 133 ... ... 71 
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Page. 

NUISANCE- 

what is public, S. 133 ... ... 71 

temporary orders in urgent case of, 

S. 144 ... 80 

may be made ex-parte, 

8. 144 ... ... 80 

jurisdiction to pass temporary injunc- 
tion as to ••• •" ... 8i 

nhether perpetual injunction can be 
issued under S. 144 ... ... 81 

revision of orders as to, under 8. 144 83 

order under S. 133 or 143 as to, void if 
Magistrate not empower ed, 8. 530 360 

order under 8. 144 in urgent cases of, 
void if Magistrate not empowered, 

8. 530 ... ... ... 360 

See Public Nuisance, 


OATH- 

not to be administered to accused, 


8.342 ... ... ... 230 

OATHS ACT (INDIAN)- 

swearingof jurors under, 8. 281 ... 200 

OBJECTION8- 

to jurors at trial, 8. 277 ... ... 103 

to list of jurors, 8. 323 ... ... 223 

to evidence on commission ... ... 335 

OBSCENE BOOKS, &o.- 

order for destruction of, 8. 621 ... 342 

OBSTRUCTION- 

to public servant in execution of his 
duty ... ... ... 28 

duty of Police to prevent 69, 70 

removal of, 8. 133 . ••• 71, 73 

to private path not a nuisance ... 74 

OCCUPATION— 

amounting to public nuisance, suppres- 
sion of, 8. 133 ... ... 71 

suppression of noxious trade or ... 73 

OCClfpiER- 

of land when bound to report certain 

matters to Police, 8. 45. 25 

who is in Madras ... ... 26 

duty of agent of, to report to Police, 

8.45 ... ... ... 25 

OFFBNCE- 


com plaint of an, what does and what 
docs not amount to ... ... 3 

definition of, 8. 4 (p) ... ... 6, 25 

in Madras held that complaint of illegal 
seizure of cattle under Cattle Trespass 
Act, not complaint of ... ... 6 

cognizable, meaning of, S. 4 (<7) ... 6 

non -cognizable, meaning of, 8. 4 (o') ... 6 

bailable, definition of, 8. 4 (r) ... 6 

non-bailable, definition of, 8. 4a. (r) ... 6 

public to give information of what, 

8.44 ... ... ^ ...24,25 

on conviction of what, security for 
keeping the peace may be required, 

S. 106 ... ... . . 55 


whore to be inquired into, 8. 177 ... 118 

of being a thug wheie to be tried, 
8.181 ... ... ... 120 


of belonging to a band of dacoits where 
to be tried, 8. 181 ... 120 

of escaping from custody where to be 
tried, 8. 181 ... ... ... 180 

of criminal misappropriation and cri- 
minal breach of trust where to be 


tried, S. 181 ... ••• . 

of stealing where to be tried, 
181 ... 


... 120 

S. 

... 120 


as to jurisdiction of Court over foreign- 
ers in respect of, committed in foreign 
State ... ... ... 121 


OFFENOE- 

as to place of inquiry or trial where 
scene of, uncertain, 8. 182, 

121, 122 

where, committed not in 
one district only, 8. 182 121 

where, continuing, 8. 182... 121 
where, consists of several 
acts, 8. 182 ... ... 121 

where, not a continuing one ... 121 

committed on a journey where to be 
tried, 8. 183 ... ... ... 122 

where committed on a journey and ac- 
cused cannot be tried at place of des- 
tination ... ... ... 122 

where against Railway,Telegraph, Post 
Office and Arms Act may be tried, 

8. 184 ... ... ... 122 

where doubtful where to be tried, High 
Court to decide, 8.185 . . ... 122 

committed beyond local jurisdiction, as 
to wlio may issue summons or warrant 
for, 8. 186 ... ... ... 122 

liability of British subjects for com- 
mittal out of British India, 8. 188 123 

when and by whom cognizance may be 
taken of , 8. 191 ... ... 127 

who may set law in motion regarding 
the commission of an ... .. 127 

what is knowledge or suspicion under 
8. 191, of the cf>mmission of an, ... 128 
when Courts of Session may take cog- 
nizance of, 8. 193 ... ... 129 

as to cognizance of, by High Court, 

8. 194 ... ... ... 132 

as to prosecution of offences against 

public justice, 8. 195 132 
against State, 8. 196 140 

to be stated in charge, 8. 221 ... 159 

when manner of committing, must be 
stated in charge, 8. 223 ... ... 161 

separate charge for distinct, S. 2.33 ... 166 

what are distinct offences ... 166,167 

offences of same kind, 8. 234 167 

falling within two definitions, 8. 235 ... 168 
as to splitting up of 21, 171, 186, 233, 237 
when person charged with one, can be 
convicted of another, 8. 237 ... 173 

when, proved included in, charged, 8. 

238 ... ... 173 

what, may be tried summarily, 8. 260 

186, 187 

trial of particular class of, by jury 
before Sessions Court, 8. 269 . 192 

compounding of, 8. 345 ... 234, 235 

as to mari-ied woman compounding 
without consent of hu.sband ... 235 

cognizance of, coramitteci by European 
British subject, 8. 445 ... ... 300 

bail in case of bailable, 8. 496 ... 331 

case of non-bailable, 8. 497 ... 331 

OFFENCES- 

under Penal Code, trial of, 8. 6 ... 7, 16 

other law.s, trial of, 8. 5 .. 7, 15 

triable by Magistrates of 1st, 2nd and 
3rd Cla.ss respectively, 8. 29 ..16 

not punishable with death, trial of, S. 30 16 
who may try, 8. 30 ... ... 16 

information of, which public must give, 

8.44 ... ... 24,25 

against State, public to give information 
of ... ... ... ... 25 

committed outside British territories 120 
general rule of internation- 
al law as to jurisdiction 
over ... ... 121 
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Pase. 

OFFENCES (Concluded)^ 

Oj^inBt Railway, Telegraph, Post-office, 
Arms or Ammunition Acts, S. 1S4 ... 122 
cognizance of, by Magistrates, S. 191 127 
cognizance of, by Sessions Courts, 
§.193 ... 129,130 

cognizance of, whenp revious sanction 
required S. 195 ... 132, 1.^3 

cognizance of, by High Ootirt, S. 195. 132, 133 
relating to contempts of lanful autho- 
rity, 8. 195 ... 132,133 

documents given in evidence, 

S. ia5 ... 132, 133 

public justice, S. 195 13*2,133 

against State, prosecution for, S. 196 ... 140 
against marriage, who may prosecute 
for, S. 198 ... ... ... 141 

how to be stated in charge if not speci 
fically named, S. 2*21 ... ... 1.59 

of same kind, what are, S. 234 ... 167 

how many triable to- 
gether, S. 234 ... 167 

not limited to olfences 
against same person 167 
triable summarily, S. 260 186, 187 

bv jury, notifications as to 192, 194 
OFFENDERS- 

pursuit of, into other jurisdictions, 

S. 58 ... ... 34 

atteiuli g Court, detention of, S. 351 240 

OFFENSIVE WEAPONS- 

power to size, on making arrest, S. 53 30 

OFFICER- 

commanding troops dispersing unlaw- 
ful assembly, duty of, S. 131 70 

OFFICER CONDUCTING PROSECU- 
TION— 

withdrawal of charges by, S. 240 ... 175 

effect of, S. 240 ... 175 

OFFICER EXERCISING POWERS OP 
A MAGISTRATE— 

meaning of, S. 3 ... ... 3 

OFFICER IN CHARGE OF POLICE- 
STATION— 

meaning of term, S. 4 (o) .. ... 5 

who may perform duties of ... 5 

without warrant may arrest vagabonds 
habitual robbers, &c., S. 55 ... 32 

may depute subordinate to arrest with- 
out warrant, S. 56 ..34 

person arrested to be taken before, S. 60 35 

OMISSION— 

in charge, effect of, S. 225 ... ... 161 

to ask person if he is an European 
British subject, effect of, S. 5^14 ... 353 

to frame charge, effect of, S. 535 ... 353 

to revise list of jurors or assessors, effect 
of, S. 537 ... ... ... 354 

included in term act, S. 4 (w) ... 7 

ONUS- 

of proving necessity for keeping the 
peace ... ... ... 65 

OPENING CASE- 

for prosecution in High or Sessions 
Court, S. 286 ... ... ... 201 

for defence in Sessions Court, S. 290 ... 207 
ORAL EVIDENCE- 

of statements made to Police on inves- 
tigation into offence ... ... 200 

ORDER- 

for security under, S. 110 must specify 
a definite period for which the secu- 
rity is required ... ... 61 

made by Magistrate acting under 

Ss. 107, 109 and 110 how made and, 
what to contain, S. 112 ... ... 61 


ORDER {Concluded)--’ 

to give security when It is proved neces- 
sary for keeping the peace or main- 
taining good behavioui, S. 118 ... 65 

should not be for the extreme 
term except when absolutely 
necessary ... ... 85 

imprisoning person until security is 
found, contents of ... ... 67 

conditional for removal of nuisance, 
when and by whom may be made, 
8.1.33 ... ... ... 71 

of Magistrate under 8. 1.33 should be 
confined to a direction to remove the 
obstruction or nuisance ... ... 73 

under 8. 133 what to contain ... 75 

service or notification of 
such order, S. 134 ... 75 

when and by whom or<ler passed under 
S. i;i;i may be made absolute, S. 137 76 

absolute at once in urgent cases of nui- 
sance, when and by whom to issue, 
8.144 ... ... ... 80 

service of, in urgent cases of nuisance, 

method of ... 83 

as to revision of ... 83 

under S. 14.5, contents of ... 86 

form of order requiring attendance of 
witnesses 

of commitment, 8, 212 ... ... 154 

appealed against, to accompany petition 
of appeal, S. 419 ... ... 2T5 

of High Court on appeal to be certified 
to lower Oourfc, 8. 425 ... ... 280 

on appeal, finality of, S. 430 ... 283 

copy of Appellate (Courts order to be 
certified with proceedings called for 
by High Court ... ... 288 

revision of interlocutory . . 298 

of High Court on revision to he certi- 
fied to lower Court or Magistrate, 

8.442 ... ... ... 299 

of maintenance how enforced, 8. 488 ... 324 
made under repealed Acts, saving of, 

S. 2... 

rules as to copies of ... 364—366 

ORDINARY POWERS— 

of Magistrates ... ... 22, 23 

Sm Schedule I. 

ORIGINAL CRIMINAL JURISDICTION— 
special provisions as to 225, 226 

reserving question on, 8. 434 ... 284 

power to reserve questions arising in, 

8. 434 . . ... ... 284 

of High Court, order in nature of habeas 
corpus to bring up person within, 8. 

491 ... .. .. ... 328 

for bringing up prisoner 
in jail for examination, 

8. 491 ... ... 328 

detained in jail to bo 
brought before Court- 
Martial or Commis- 

sioners for trial or ex- 
amination, 8. 491 ... 328 

for removal of pri-oner 
from one custody to 
another for trial, 8. 

491 ... 328 

for body of defendant 
to be brought in, on 
Sheriff’s return of cepi 
corpus to a writ of 
attachment, 8. 491 ... 328 
the case of person improperly or ille- 
gally detained, 8. 491 ... ... 328 
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OUDH- 

trial of offenoofl not punishable with 
death in, B. 80 ... ... 16 

who exempted from acting as jurors in 221 
who may be exempted from serving as 
assessors in ... ... ... 222 

as to Magistrates empowered to sell 
suspicious or stolen proijorty in ... 334 
OWNER OF LAND— 

duty of, to report to Police, S. 45 25, 26 


PARDON- 

tender of, to accomplice of condi- 
tional, S. 337 ... 

person accepting tender of, to be ex- 
amined as witness, 8. 337 

Magistrate tendering, not to try case 
himself, S. 3.37 
other than Presidency Ma- 
gistrates to, record rea- 
sons for tendering, S. 
337 


in Upper Burma District Magistrate 
tendering, may try case himself 
approver how far protected by 
Court should explain to prisoner the 
conditions whicn accompany tender of 
when Court may direct tender of, 
S. 338 

Sessions Judge not competent before 
trial to instruct Magistrate under S. 
.3.38 to tender a 

when, may be tendered to a prisoner 
who has pleaded guilty ... 
effect oihond fide tender of, by Magis- 
trate not empowered 
as to time when, may be withdrawn ... 
procedure on trial of approver 
on withdrawal of, S. ,3.39 
when statement of pei-son accepting, 
may l)e given in evidence against 
him, 8. 3^ 

effect of non-compliance with condi- 
tions of, S. 339 

when person pai*doned may bo commit- 
ted, 8. .339 

no limit fixed as to time within which 
Court may withdraw 
right of Crown to gi’ant, 8. 401 
tender of, by Magistrate not empower- 
ed, B. 529 

PARTICULARS— 


to be stato<l in charge, S. 222 

effect of omission in charge of, S. 225... 


PARTIES - 

examination of witness on commission 


by, S. 505 
PAYMENT— 


to innocent purchaser of money found 
on accused, S. 519 . . 

PEACE (KEEPING THE)- 

security for keeping the peace on con- 
viction, S. 106... 

period for which security-bond may be 
ordered, S. 106 

for what offences security taken, S, 


226 

226 

226 


226 

226 

227 

227 

228 

228 

228 

228 

228 

228 


228 


228 


228 

228 

267 

349 

160 

161 


335 


342 

55 

55 


as to powers of the Appellate Court 
to take security to keep the j^ace in 

Calcutta 56 
in the 
Punjab 56 

wben period of security begins ... 56 

no order for security can be made when 
there is only a possible apprehension 
of a future breach of the peace ... 56 


PEACE (KEEPING THE) , 

as to order made»under S. 106 by' a 
Bench of Magi^rates any tone of 
whom is a Magistrate of the first 
class ... ... ... 56 

what may be taken in lieu of a bond... 56 
as to remission of fees on security- 
bonds, when ... ... ... 56 

security for keeping the peace in other 
cases, S. 107 ... ... ... 56 

Magistrate cannot issue process under 
8. 107 to a person not residing within 
his district ... ... ... 56 

non-resident zemindar cannot be bound 
over to keep the peace because his 
local agents are committing acts like- 
ly to cause breach of the peace ... 57 

onus of proof lies upon prosecution 

to establish circumstances justifying 
the action of the Magistrate in 
calling upon persons to furnish secu- 
rity... .* ... ... 57 

what is sufficient information upon 
which a Magistrate might issue a 
summons ... ... ... 58 

it is not necessary to call witnesses in 
support of an information laid before 
Magistrate previous to issuing a sum- 
mons to show cause under 8. 107 ... 68 

procedure of Magistrate, &c., not em- 
powered to act under S. 107 when he 
has reason to believe that any person 
is likely to commit a breach of the 
peace, 8. 108 ... ... ... 58 

as to security for good behaviour from 
vagrants and suspected persons, 

S. 109 ... ... 58, 59 

form of warrant for good behaviour 
under 8. 108 ... ... .. 59 

when separate proceedings should bo 
taken against each person ordered 
to find security and when not ... 95 

before passing an order directing ac- 
cused to furnish bail and security for 
his good behaviour accused should 
be allowed to enter into his defence . 59 

when second security may ho demanded 59 
security for good behaviour from habi- 
tual otfonders, 8. 110 ... ... 59 

as to amount of security ... ... 60 

order must specify a definite period for 
which security 18 required ... 61 

no appeal from order under 8 . 110 ... 61 

proviso as to European vagrants, 8. Ill 61 
order how made and what to contain, 

8.112 ... ... ... 61 

as to character and class of sureties ... 61 

procedure in respect of security from 
person present in Court. 8. 113 ... 62 

summons or warrant in case of persons 
not so present, 8. 114 ... ... 62 

in ordering arrest of a jierson under 
8. 114 Magistrate must act on re- 
corded information ... ... 62 

copy of order under S. 112 to accom- 
pany summons or warrant under 
Sa. 114, 115 ... ... ... 63 

power of Magistrate to dispense with 
personal attendance and permit ap- 
pearance by pleader, S. 116 ... 63 

as to ciroumstances under which a 
Magistrate ought to allow a person 
called upon to show cause to appear 
by pleader ... ... ... 63 

inquiry as to truth of information, 

•8. 117 ... ... ... 63 
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Page. 

PEACE (KEEPING THE) {Gondwied)-^ 
as to discretion of Magistrate to sum- 
mon such witnesses offered by the 
parties as he thinks fit ... ... 64 

evidence must be legal evidence taken 
and recorded ... ... ... 65 

what is showing cause ... ... 65 

order to give security, S. 118 ... 65 

as to onus of necessity of security for 
keeping the peace ... ... 65 

order should not be for the extreme 
term except when absolutely necessary 65 
only the person in respect of whom the 
inquiry is made who can be ordered 
to give security ... ... 65 

as to appeal against order under S. 118 66 

discharge of person informed 
against, S. 119 ... ... 66 

Proceedings subsequent to order to furnish 
security , — 

commencement of period for which se- 
curity is required, S. 120 ... ... 66 

contents of security- bond, S. 121 ... 66 

procedure by Magistrate before for- 
feiting a recognizance to keep the 
peace ... ... ... 67 

power of Magistrate to reject sureties, 

S. 122 ... ... ... 67 

ground upon which a Magistrate re- 
fuses to accept any surety must be 
valid and reasonable ... ... 67 

as to imprisonment in default of secu- 
rity, 8. 123 ... ... ... 67 

as to kind of imprisonment, S. 123 ... 67 

proceedings when to be laid before High 
Court or Court of Sesdons, S. 123 ... 67 

S. 123 empowers Magistrate to take 
action only where security for a 
period exceeding one year has been 
required ... ... ... 67 

what order for imprisonment to direct 67 
as to appeal under S. 123 ... ... 67 

release of persons imprisoned for 
failing to give security, S. 124... 68 

only a District or Presidency Magis- 
trate has power under S. 124 ... 68 

power of District Magistrate to cancel 
any bond for keeping the peace, S, 125 68 

power of District Magistrate to cancel 
an order summoning a person to 
show cause why he should not enter 
into a bond to keep the peace ... 68 

discharge of sureties, S. 126 ... 68 

what Magistrate has power to cancel 
bond on the application of the surety 68 
as to appeal against orders made under 
S, m ... ... ... 68 

procedure by Magistrate in disputes of 
land likely in case of breach of, S. 145 84 

PEGU- 


Local Goverment may transfer case 
from district of Bangoon to District 
of ... .■* ••• 119 

PENAL CODE— 

definitions in, S. 4 (w?) ... ... 7 

trial of offences under, Ss. 5 ; 28 ... 7 ; 15 

conviction under, and also under special 
law is illegal ... ... ... 22 

See Act XLV of 1860, 

PENAL SERVITUDE- 


sentence on offender already undergo- 
ing, 8. 397 ... ... 264, 265 

impmonment in default of fine annex- 
^ to substantive sentence of impris- 
onment, transportation, or in case of 
urther substantive sentences, 8, 398* 265 


Page. 

PBNALTY- 

for non-attendance of jurors or asses* 

sora, S. 332 ... 225 
how recoverable, 

S. 332 ... 225 

no appeal from or- 
der awarding ... 225 
on bonds, enforcement of ... 338 to 340 

PENALTIES- 

recovered by virtue of informations by 
Advocate- General ... ... 

PENDING OASES- 

provisions of Code to apply to, S. 

... ... ... ... 
PERIM (ISLAND OF)— 
application of Code to 
included within Sessions Division and 
District of Aden 
PERISHABLE PROPERTY- 

in respect of which offenoe committed, 
disposal of, S. 517 
power of Court to sell, S. 525 
PERJURY- 


132 

370 

2 

a 


340 

344 


sanction to prosecute for, to be precise 136 
several prisoners not to be tried on 
joint cnarge ... ... ... 153 

alternative charge in case of 166, 172 

“PERSON CONVICTED ON A TRIAL”— 
who is not ... ... ... 271 

PERSONAL APPEARANCE- 


persons exempt from, by Civil Proce- 
dure Code also exempt from serving 
as jurors or assessors, S. 320 222 

PERSONAL ATTENDANCE— 

when Magistrate may dispense. with, of 
accused, S. 205 ... ... 147 

as to, by accused’s pleader where sen- 
tence one of tine only ... ... 148 

of purdanasliin women ... ... 148 

of person charged with offence not bail- 
able should not ordinarily be dispens- 
ed with ... ... ... 148 

PERSONAL SERVICE— 

of summons how effected, S, 69 ... 40 

PETITION- 

fee for, in non-cognizablo cases ... 177 
of appeal what to accompany,, 8. 419. 275, 276 
of appeal, S, 419 ... ... 275 

from jail, countersigning of 277 
PETITION OF APPEAL— 

to bo in writing, 8.419 ... ... 275 

presented by appellant or pleader, 
S.419 ... ... ... 275 

by what to be accompanied, S. 419 ... 276 

in Madras may be presented by whom 276 
rejection of, S. 421 ... ... 277 

withdrawal of ... ... ... 277 

PETTY CASES— 


what are, S. 413 ... ... ... 272 

no appeal lies in, S. 413 ... ... 272 

PETTY OFFENCES— 

Code not to apply in Madras and 
Bombay to officers in cantonments 
authorized to try, S. 1 ... ... 2 

PETTY SESSIONS- 


Bombay Court of, S. 20 ... ... 12 

PHOTOGRAPHY- 

included in writing, S. 4 (0) ... 4 

PLACE— 

includes house-building, tent and vessel, 

S. 4 {, 10 ) ••• ... ... 7 

PLACE OF INQUIRY— 

See Inquiry, Place of. 

PLACE OF TRIAL— TRIAL, PLACE OF. 
PLEA- 

in warrant-cases, S. 255 ... ... 182 
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PLEA {Concluded)— 

of guilty to be recorded, S. 271 . 195 

S. 255 182 

accused may be convicted on, S. 271 ... 195 

of guilty what is not ... .. 182 

how recorded in High Courts and Ses- 
sions Courts, S. 271 ... ... 195 

of ^ilty, conviction Upon, S. 271 ... 195 

to oe made by accused by his own 
mouth ... ... ... 195 

how pleaded ... . . ... 194 

in what language to be recorded 195, 254 
of not guilty in Sessions or High Court, 
effect of ... ... ... 196 

to j^urisdiction in case of charge against 
European British subject ... 299 

of guilty, no appeal in case of 
PLEADER- 


definition of, S. 4 (w) ... ... 5 

every person accused before a Criminal 
Court may of a right be defended 
by a ... ... .. 5 

when person called upon to show cause 
as to furnishing security for keeping 
the peace may appear by, S. 116 ... 63 

when sentence one of fine only it may 
bo pronounced in presence of ac- 
cused’s ... ... ... 148 

prisoner should not plead through 195 
right of accused to be defended by, 

S. 340 ... ... ... 229 


when evidence to bo taken in presence 
of accjised’s, S. 353 ... ... 240 

interpretation of evidence to, of ac- 
cused, Ss. 36 >, 361 ... 244,245 

may act under instructions of Public 
Prosecutor, S. 493 ... ... 329 

may conduct prosecution, S. 495 ... 330 

POLICE- 


in Calcutta and Bombay Code applies 
to, where specifically provided, S. 1 2 

what part of Code applies to, in Calcutta 
and Bombay ... ... ... 2 

in Presidency -towns ... ... 2 

of the town of Bombay ... ... 2 

of Madras ... ... 2 

information to, and powers of to inves- 
tigate, in Calcutta and Bombay ... 2 

powers of arrest of, in Presidency- 
towns ... ... ... 2 

when public to assist, S, 42 . ... 24 

as to procedure by, upon seizure of pro- 
perty taken under S. 51 or stolen ... 29 

when, may arrest without warrant, 

S. 54 ... ... ... 30 


what persons, of all grades may ar- 
rest ... ... ... ... 32 

as to persons whom officer above rank 
of head constable and head constable 
may arrest ... ... ... 3.3 

special powers of, in Presidency-towns 33 
powers of, respecting vagrants and de- 
serters ... ... ... 33 


POLICE-DIARY— 

Court may send for ... 96—113 

not used as evidenoo ... 96 — 113 

use of ... ^ ... ^ ... 96 

prisoner has no right to production 
of ... ... 96-114 

entry in, of information in non-cogniz- 
able cases, S. 155 ... ... 96 

Police-officer refreshing his memory 
from, S. 172 ... ... ... 113 

entry of proceedings in investigation 
in. S. 172 ... ... ... 113 

keeping of ... ... ... 114 


POLICE-INVESTIOAT10I7— 

non -cognizable cases where disclosed, 

S. 155 ... ... ... 96 

in cognizable cases, S. 156 ... ... 97 

penalty for giving false information in 97 
local jurisdiction for* in certain cases 
wliere accused is found ... ... 97 

obligatorv on persons examined in a, 
to speak truth ... ... 97 

report in case of, to whom sent, S. 157. 97, 98 
improper use of copies of statements 
made in ... ... 97 — 100 

attendance of witness on, S. 160 .. 9(} 

rule as to attendance of railway ser- 
vants in ... ... ... 100 

statements to Police in, not to be signed, 

S. 162 ... 101 

not admissible in 
evidence, S. 162 101 
dying declaration mado in, admissible 
in evidence, S. 162 ... ... 101 

contradiction of witnesses by statement 
made on .. ... 101 

search by Police-officer in, B. 165 ... 109 

when to be perso- 
nal, S. 165 ... 109 

when by subordi- 
nate, S. 105 ... 109 

provisions as to search-warrants to apply 
to search in, S. 165 ... . . 109 

hours for search being made in ... 109 

search by Police-officer directed in, by 
officer of another Police-station, 

S. 166 ... ... ... 110 

procedure when completion of, is im- 
possible within 24 hour.s, S. 167 ... 110 

provisions for detention of accused 
beyond 24 hours during ... 110,111 

by subordinate, report of, S. 168 ... Ill 

release of accused during for insuffici- 
ency of evidence, S. 1()9 ... ... Ill 

bond for appearance taken on, S. 170 .. 112 
forwarding accused to Magistrate after, 

S. 170 . . ... 112 

diary of proceeding.s on, S. 172 ... 113 

to be completed without delay, S. 173 .. 114 
ill case of uniiatuial death, 8.174 .. 115 

power of Police to issue summons in, 

S. 175 ... ... .. 116 

in ca‘<o of death in Police custody, S. 176 117 
POLIi::E OFFICER— 

application of Code to, S. 1 ... 2 

report of, not a complaint ... 3 

information given to, not a complaint 3 
when powers of an officer in charge of 
a Police station may be exercised by 5 
Magisterial powers conferrible on, 8. 14 10 

as to power of Local Covernment to 
confer Magisterial powers on, in Sal- 
ween and A racan Hill districts ... 22 

aid to person other than, executing 
warrant, 8. 43 . ... ... 24 

when village, bound to report certain 
matters and to whom, 8. 45 ... 26 

how to make arrest, 8, 46 ... ... 27 

must notify substance of warrant to 
person to ho arrested and if required 
must show him warrant ... ... 28 

offering unwarrantable personal vio- 
lence to any person in his custody 
liable to be punished ... ... 29 

knowingly disobeying directions laid 
down by 8. 48 liable to punishment 29 
power of, when authorised to make 
arrest to break open doors and win- 
• dows for pui’poses of liberation, 8, 49 29 



INDEX. 


497 


POLIOB-OFFIOBR {Continue ) — 

directing a neighbour to take charge 
of a person responsible as if ho had 
made the arrest ... ... 31 

of all grades arrest without warrant by 32 
may arrest vagabonds and habitual 

robbers, S, & ... ... 32 

powers of superior, under European 
Vagrancy Act ... ... ... 33 

procedure when, deputes subordinate 
to arrest without warrant, 

S. 66 

when order to be in writing, 

S.66 ... ... 34 

when verbal order to arrest 

legal ... ... 34 

persons arrested to be taken before, 

S. 60 

to report apprehensions to District 

Magistrate, S. 62 ... ... 36 

in charge of Police-station to report 
arrests to District Magistrate, S. 62 36 

summons on, through whom to be 

served ... ... ... 40 

to notify substance of warrant to per- 
son to be arrested, S. 80 ... ... 44 

should not attempt to arrest without 
warrant in his possession so as to 
show it if necessary ... ... 44 

protected against prosecution for acts 
done under Chapter IX, S. 132 ... 70 

must report all cases of arrest without 
warrant to District Magistrate ... 94 


preventive action of— 

to prevent commission of cogni- 
zable offences, S. 149 ... 94 

by whom and to whom information 
of design to commit such offences 
should be given, S. 150... ... 94 

power to arrest to prevent cognizable 
offences, S. 151 ... ... 94 

prevention of injury to public property, 

S. 152 ... ... ... 95 

inspection by, of weights and measures 

without warrant, S. 153 ... ... 95 

seizure of weights and measures by, 

S. 153 .. ... ... 95 

to take down in writing oral informa- 
tion in cognizable cases, S. 154 ... 95 

how to proceed on information in non- 
cognizable cases, S. 155 ... 
as to investigation into non-cognizable 
cases, S, 155 ... .. ... 96 

when by, may investigate non-cogniz- 
able cases, S. 155 ... ... 96 

no Police-officer may without the ex- 
press order of a Magistrate investi- 

f ate an offence not cognizable by the 
^olice 

investigation by, what it includes ... 96 

when, may use civil force to disperse- 

unlawful assembly, S. 128 ... 96 

in charge of Police-eUftion — 96, 97 

3rd Glass Magistrate has no power to 
direct Police to hold an investigation 
as to truth of a complaint ... 97 

S. 155 applies to investigations by the 
Police In Calcutta and Bombay ... 97 

power of, to investigate cognizable 
cases, S. 156 ... ... ... 97 

to send report of information to Magis- 
trate where cognizable offence sus- 
pected, S. 157 ... ... ... 97 

where local investigation dispensec^ 
with by, in cognizable case, S. 157 ... 
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POLIOB-OPPIOBR {Continued ) — 
how to submit report in Burma 
power of, to require attendance of wit- 
nesses of, S. 160 

not authorised to require attendance 
of an accused person with a view ta 
his answering the charge. . . 
power of, in cognizable cases to re- 
quire attendance of witnesses, S. 

XUv ••• ••• ••• 


information to, and to inestigation by — 
making investigations in cognizable 
cases may examine witnesses, S. 161 100 
not obligatory upon to reduce into 
writing any statement made to him 
during an investigation ... ... 100 

may refresh memory by referring to 
documents containing statements of 
persons examined by him during an 
investigation ... ... 100 

statements of witnesses recorded by, 
while making investigation under 
S. 161 form no part of a Police diary 100 
not obligatory upon, to reduce into 
writing any statements made to 
him during an investigation ... 100 

may refresh his memory by referring 
to documents in which he has re- 
duced into writing under S. 161 state- 
ments of persons examined by him 
during an investigation ... 100 

may refresh his memory by referring 
to the writing made by him 101 

statements to Police not to be signed 
or admitted in evidence, S. 162 ... 101 

oral evidence of the statements made 
and reduced into writing is not inad- 
missible ... ... 101 

the writing itself cannot form part of 
the record or be used as evidence for 
or against the accused ... ... 101 

no inducement to be offered to person 
to make declaration, S. 163 ... 103 

as to confessions to ... ... 103 

admissibility and inadmissibility of 

confessions to ... ... 103 

statement by a prisoner admitting guilt 
overheard by a Policeman in an ad- 
joining room, the prisoner being igno- 
rant of Policeman’s vicinity, may bo 
proved ... ... ... 104 

when search may be made by, for docu- 
ment or other thing, S. 165 ... 109 

when search may be made by, for 
document or other thing, 8. 165 ... 109 

to conduct search in person if pmcti- 
cable, 8. 165 ... ... ... 109 

subordinate officer can only search un- 
der a written order of ... ... 109 

as to search by night ... ... 109 

not to be compelled to say whence 
he got any information as to the com- 
mission of an offence ... ... HO 

when officer in charge of Police-station 
may require another to issue search 
warrant, S. 166 ... . HO 

when, may require another to issue 
search-warrant, 8. 166 ... ... 110 

report of result of investigation to be 
made to, 8. 168 ... HI 

power of, to release accused when evi- 
dence deficient, 8. 160 ... ... Ill 

as to report of investigation by subor- 
dinate, S. 168 ... ... ... Ill 

to forward accused to Magistrate when 
evidence sufficient, 8. 170 ... 112- 


32 
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POLIOE-OFFICEE {Concluded)— 

power of, when evidence sufficient to 
take security from accused for his 

appearance before Magistrate, 

S. 170 ... ... ... 112 

should bind accused, complainant and 

his witnesses to 
appear before 
Magistrate with- 
in reasonable 
time ... 113 

to enter his proceeding in investiga- 
tion in diary, S. 172 ... ... 113 

property transmitted to Magistrate un- 
der S. 170 to be retained by, ponding 
disposal of the case ... ... 113 

to forward report of investigation to 
Magistrate, S. 173 ... ... 114 

report of, S. 173 ... ... ... 114 

to inquire and report on suicide, &c., 

S. 174 ... ... ... 115 

report on suicide, &c., to be signed by, 

116 

to forward report on suicide to Magis- 
trate, S. 174 ... ... ... 116 

when, to forward body of suicide to 
medical officer, S. 174 115 

may for purpose of investigation sum- 
mon persons acquainted with facts of 
the case, S. 176 ... ... 116 

not proper for Magistrate when com- 
plaint made before him to refer it to 144 
when reference to, under S. 202 can be 
made ... ... ... 146 

as to the indiscriminate use of, for in- 
vestigation of complaints ... 146 

as to remand to custody of ... 234 

when, will not be permitted to conduct 
prosecution, S. 495 ... ... 330 

as to, conducting prosecution in Upper 
Burma ... ... ... 330 

has no power to take surety-bond for 
production of any person before 
Police ... ... ... 339 

procedure of, upon seizure of stolen 
property, S. 523 ... ... 343 

powers of superior, S. 550 ... ... 367 

POLICE PATEL- 


prosecution of, in Bombay... ... 141 

POLIOE-REPORT— 

as to dispute relating to land, S. 145 ... 84 

how submitted, S. 158 

procedure of Magistrate on receipt of, 

S. 159 ... ... ... 99 

in investigations, contents of, S. 173 ... 114 

submission of, S. 173 ... ... 114 

by superior officer of Police, S. 173 ... 114 
as to killing by another or by animals, 
machinery, or by accident, S. 174 115 

who may take cognizance of olfences 
on, S. 191 ... ... ... 127 

POLICE-STATION— 

definition of, S. 4 (o) ... ... 6 

officers in charge of, S. 4 (o) ... 5 

powers of an officer in charge of, may 
be exorcised by Police-officers supe- 
rior in rank throughout the local 
area to which they are appointed ... 5 

as to powers of an officer in charge of o 
duties of an officer in charge of ... 6 

POLITICAL AGENT- 

certificate by, for inquiry in British 
India into offence committed in 
foreign state, S. 188 ... 124 


POLITICAL-AGENT {Concluded)— 


as to offences committed in 
Native State, S. 188 ... 124 

for trial in British India of 
offence committed in foreign 
territory, S. 188 ... ... 124 

trial by, of offenders arrested in British 
India and forwarded to ... ... 125 

copies of depositions and exhibits 
before, when received in evidence, 

8. 189 ... ... ... 126 

Local Government may direct copies of 
depositions made or exhibits pro- 
duced before, to be received in evi- 
dence, 8. 189 ... ... ... 126 

definition of, 8. 190 ... ... 126 

POliT BLAIR- 

language of record of evidence in ... 243 
POSTCARD— 


in custody of Post-office, production of, 
8.94 

POSSESSION— 


of disputed land, inquiry as to when 
and by whom to be made, 8. 145 
of disputed land to be retained by party 


84 


in, until legally evicteil, 8. 145 84 

order for retention of, 8. 145 84,90,91 

as to what is actual, under S. 145 87,88,89 

factum of ... ... ... 88 

inmiiry as to ... ... 88,89 

finding of ... ... 89 

of iramovciable property after forcible 

dispossession, onier for, S. 522 ... 342 

POST-MORTEM EXAMINATION— 


by local officers, S, 174 ... ... 115 

rules for ... 115,116 

disinterring corpse for, S. 176 ... 117 

evidence of medical witness as to, 

S. 509 ... ... 336,337 

POST OFFICE— 

production of letters in, how obtained, 

S. 94 ... ... ... 61 


detention of documents in, at instance 

of Subordinate 
Magistrate pend- 
ing orders, S. 95 51 

of Commissioner of Police, S. 95 51 

what search-warrants to apply to, S. 96 51 

persons employed in, exempt from 
service as jurors or assessors, S. 320... 222 
issue of search-warrant for letter in, by 
Magistrate not empowered voio, 

8. 530 ... .. ... 349 

POST OFFICE ACT, XIV OF 1866- 

trials of offences against . . ... 122 

POSTPONEMENT— 

of issue of process where Magistrate 
distrusts truth of complaint, S. 202 145 

of trial or inquiry grounds for, S. 344 232 

remand of accused on, S. 344 232 
of case or appeal pending application 
for transfer, 8. 526 ... ... 348 

POWERS- 

under repealed enactments, saving of, 

8 2 2 

• av ••• ••• ••• me 

of District Magistrates, delegation of, 

8. 13 ... 9 

conferrible on Police-officers as Magis- 
trates, 8. 14 ... 10 

on special Magistrates, 8. 14 10 

Moonsiffs may be invested with Magis- 
terial ... ... .. 10 

of Criminal Courts to try offences under 

Penal Code, 

S. 28 ... 15 
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POWERS {Continued ) — 

of Criminal Courts to try offences under 
laws other than Pen^ Code, S. 29 ... 16 

conferring of, in certain provinces to try 
offences not punishable with death, 

S.30 ... ... ... 16 

of Criminal Courts ... ...17,23 

of Magistrates to impose fines, S. 32 ... 17 

imprisonment, S. 32 ... 17 

sohtary confinement .. 18 

whipping ... ... 18 

to sentence to imprison- 
ment in defaultof fine, 

S. .33 ... ... 18 


conferred on Magistrates by name or in 
virtue of office, S. 39 ... ...22,23 

to be conferred on classes of Magistrates 
generally to be by official titles, 

S.39. ... ...22,23 

of Magistrates, conferment, continu- 
ance, and cancellation 


change of, during trial ... 22,23 
to take effect from date of communica- 
tion of order, S. 39 ... ... 23 

conferred on officers, continuance of, 

S. 40 .. ... ... 23 

cancellation of, by Local Government, 

8. 41 ... ... ... 23 

of InsjxKJter-General and other officers 
of Police ... ... ... 92 

to record statement, and confessions 
on investigation into offence, 8. 164 104 
of High Coui-t dealing with reference 
submitted by Sessions Judge dis- 
agreeing with verdict, 8. 307 ... 216 

of Magistrates to be indicated beneath 
official signatures ... ... 250 

c£ High Court on reference for con- 
firmation of sentence ... 254,255 

of Appellate Court in disposing of 
appeal, S. 423 ... ... ... 278 

of Sessions Court as to offences com- 
mitted before it- 
self, 8. 477 318,312 

as to offences brought 
to its notice in judi- 
cial proceeding, 

8. 477... 318,319 

of Court of Sessions to charge person 
for offence committed before itself, 
8.477 ... ... 318,319 

to order sufficient bail when that first 
taken is insufficient, 8. 501 ... 333 

of Commissioners to examine witnesses, 

S. 503 ... ... ... 334 

of Court to summon medical witnesses 

whose deposition 
tendered in evi- 
dence, 8. 509 ... 336 
witnesses or ex- 
amine persons 
present, 8. 540 357 

of Local Government to appoint places 
of imprisonment, 8. 541 ... ... 358 

of Presidency Magistrates to order 
prisoners in jail to be brought up for 
examination, 8. 542 ... ... 359 

of Court of Sessions to pay expenses, or 
compensation out of fine, S. 545 ... 363 

of superior officers of Police, 8. 550 ... 367 

to compel restoration of abducted 

females, S. 551 ... ... 367 

of High Court to make rules for inspec- 
tion of records of subordinate Courts, 

S. 553 ... -- 367 


370 

257 

257 

166 


POWERS {Conoluded)— , ^ , 

of Local Government to decide language 
of Court, S. 656 ... , .*• 

of Governor-General in Council and 
Local Government when exei’cisable, 

S. 557 

PREGNANT WOMAN— 

postponement of capital sentence on, 

S. 382 . . . 
in South al Per- 
gunnahs 

PREJUDICE- 

to prisoner, test of admissibility of 
amendments of charge .. ^ 
to accused by reason of irregulari- 
tics ... ... 354.357 

PUELIMINARY INQUIRIES— 

by Magistrate on receipt of Police re- 
port, S. 159 ... ... W 

register of ... ••• ^ 

before grant of sanction to prosecute 134, 130 
when necessary before granting sane- 
tion to prosecute 

ill case of offences against Civil and Re- 
venue Courts, 8. 470 
transfer of, to Magistrate of 1st Class, 

S. 476 .. - . ••• 

into offences against administration of 
justice, 8. 476 
object of 
necessity for 

when sanction to prosecute should not 
bo granted without 

by Civil and Revenue Courts as to 
otfonccs committed before them- 
selves, 8. 478 ... ... . ••• 

or brought to their notice 
in judicial proceeding, 

S. 478 

PRESIDENCY MAGISTRATE- 

wheu Chief, may require Postal or Tele- 
graph authorities to produce docu- 
ments, 8. 95 ... 

power of, to cause search of house sus- 
pected to contain stolen property, 

8. 98 ... ,••• 

may require person to give security 
for keeping the peace, 8. 106 65, 56 

when, may take security from vagrants 

and suspected 
persons for 
good behavi- 
our, S. 109 58, 59 

from habitual 
offenders, 8. 

110 

to report imprisonment exceeding one 
year in default of security to High 
Court, S. 123 ... 

power of, to release person imprisoned 
for failing to give security to ke^ 
the peace or for good behaviour, S. 

124 ... 

may cancel surety-bond, S. 125 
whether competent to issue injunc- 
tion in case of nuisance, _ 
cannot act under 8. 14o in disputes as 
to possession of land 
may order Police-officer to investigate 
non -cognizable case, S. 155 
power of, to issue summons or warrant 
for offence committed beyond local 
jurisdiction, S. 186 ... v 

or refer Jhatter to High 
Court, 8. 186 ... 


138 

317 

317 

317 

317 

317 

317 

319 

319 


51 


62 


59 

67 

68 
68 

81 

85 


122 

122 
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PRESIDENCY MAGISTRATE {Concld.)— 
when, may take cognizance of offences, 

S. 191 ... ... ... 127 

procedure of, on receiving complaint, 

S. 200 ... ... ... 143 

postponement by, of issue of process on 
complaint, 8. 202 ... ... 145 

has power to commit for trial, S. 206 148 
not required to give reasons for refusal 
to issue process during inquiry, S. 

208 ... ... ... ... 149 

not to record reasons for commitment, 

S. 213 ... ... ... 154 

when, may stop proceedings in case 
instituted otherwise than on com- 
plaint, S. 249 ... ... ... 179 

summarj^ powers of ... 186 

to submit return, showing working 
of his Court to Commissioner of 
Police ... ... 188 

when, may offer conditional pardon, 

S. &7 ... ... ... 226 

need not record reason for tendering 
pardon to accomplice, S. 337 ... 226 

record of evidence in Court of, S. 362... 245 
judgment of, contents of, S. 370 ... 251 

appeal from sentence of, S. 411 ... 272 

what sentence of, is appealable ... 272 
may refer question of law to High 
Court, S. 432 ... ... 284 

may inquire into and try charges 
against European British subjects, 

S. 443 ... ... ... 299 

sentence, may pass on European 
British subject, S. 446 300, 301 

may order maintenance, S. 488 ... 324 

power of, to order prisoner in jail to 
be brought up for examination, S. 

542 ... ... ... ^ ... 359 

power of, to compel restoration of 
abducted females, S. 551 ... 367 

PRESIDENCY MAGISTRATES— 

appointment of, S. 18 ... ... 12 

may sit together as a Bench, S. 18 ... 12 

one of the, to be Chief Magistrate, 

S. 18 ... ... ... 12 

appointment of Benches by, S. 21 12, 13 

local limits of jurisdiction of, S, 19 12 

in Bombay to have powers exercised by 
Court of Petty Sessions, 
S.20... ... ... 12 

appeals to, under law of Muni- 
cipality, S. 20 ... ... 12 

power of Chief, S. 21 ... ... *2 

rules for guidance of, S. 21... 12, 13 

ex-ofticio Justices of the Peace, S. 25 ... 15 

sentences of, S. 32 ... ... 17 

PRESIDENCY-TOWN— 

definition of, S. 4 (A) ... ... 4 

to be deemed a District, S. 7 ... 8 

service of summons in, when person 
summoned cannot be found, S. 70 ... 41 

only Magistrate in who can require 
delivery of documents from Postal or 
Telegraph authorities is the Chief 
Magistrate ... ... ... 51 

offences against Railway. Telegraph 
Post-Office and Arms Act may be 
tried ill, S. 184 ... ... 122 

jurors’ book in, S. 311 ... ... 220 

number of jurors to be eummoned in, 

S. 315 ... ... . .. 221 

commission in case of witness being 
within, 8.504 ... ... ... 335 

PRESIDENCY-TOWNS— 

powers of Police to make arrests in . . 27' 

special powers of Police in ,..33 


Page. 


72 


PRESIDENCY TOWNS {Comluded)- 
trial of nuisances in 
who in Calcutta may issue orders in 
urgent cases of nuisance ... 81 

who can direct previous local examina- 
tion in ... ... .... 146 

person charg^ outside, jointly with 
European British subject to be com- 
mitted to High Court, S. 214 ... 155 

as to choosing of jurors in, S. 276 ... 197 

PRESUMPTION— 

where charge founded on contradictory 
statements ... ... ... 172 

under S. 30 of Evidence Act ... 201 

on refusal of accused to answer ques- 
tion by Court ... ... ... 231 

PREVENTIVE ACTION OF POLICE— 
arrest of person about to commit cog- 
nizable offence, S. 149 ... ••• 94 

cognizable offence, power of Police to 
prevent commission of, S. 149 ... 94 

warrant, arrest without, S. 151 ... 94 

arrest of persons about to commit, 
cognizable offence, S. 151... ... 94 

report after arrest without warrant, 

S. 151 ... ... ... 94 

prevention of injury to public property 
by, Police, S. 152 ... .... 94 

public landmark, prevention by Police 
of injury to, S. 152 ... ... 94 

buoy, prevention by Police of removal 
of, S. 152 ... ... ... 95 

instruments for weighing, inspection 
of, by Police, S. 153 ... ... 95 

cognizable offence, information of de- 
sign to commit, 8. 154 ... 95, 96 

PREVENTIVE SERVIOE- 

oflicers of, exempt from service as jurors 
or assessors, S. 320 ... ... 222 

PREVIOUS ACQUITTAL— 

persons once acquitted not to be tried 
for same offence, S. 403 ... ^ ^ 267, 2^ 

by a Court of competent jurisdiction 268 
what amounts to an acquittal ^ ... 268 

not a defence on a second trial unless 
the offence be the same ... ... 269 

release of prisoner on ground that pro- 
ceedings illegal or irregular does not 
amount to an acquittal ... ... 269 

PREVIOUS CONVIOTION- 

whipping after ... ... ... 21 

to be set out in charge, S. 221 159-237 

omission to set out, how remedied, 
S.221 ... ... 159,160 

should form separate head of charge... 160 
proof of ... ... ^ ••• 15^ 

question of proof of, to go to jury 211,213 
procedhre in case of, in High Court 
and Sessions Court, S, 310 ... 219 

is in all cases evidence against accused 219 
reference to, not to be made till convic- 
tion of subsequent offence . . . 219 

of offences against coinage, stamp-law 
or property, procedure on case of, 

S. 348 ... '■* **’ 

if intended to be proved must be men- 
tioned in the charge ... ^ 

Dersons once convicted not to be tri^ 

^ for same offence, S. 403 ... ^ 

"bv incompetent Court, effect of, S. 403, isoo 
conviction must be by Court of compe- 
tent jurisdiction ’V . • i ^ 

to be a defence on a second trial the 
offence must be the same 
how proved, S, 511 


269 
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PRIESTS- 

exempted from service as assessors or 
jurors, S. 320 ... ... ... 222 

PRINCE— 

liability of British subject for offence 
committed in dominions of native, 

8. 188 ... ... 123, 124 

PRINTING- 

included in writing, S. 4 {«) ... 4 

PRISONER— 

rules in N.-W. Provinces as to dis- 
charge of. confined in default of pay- 
ment of fine, on payment of such fine 19 
should plead by his own month and not 
through counsel or pleader ... 195 

discharge of jury in case of sickness 
of, 8. 283 ... ... .. 200 

may be convicted on his own uncorro- 
borated confession ... ... 202 

particulars for identification of ... 241 

provisions as to, in Mofussil ... 258 
to be furnished with copy of judgment 
or order appealed against ... 276 

power to bring up, in jail for examina- 
tion, 8. 542 ... ... ... 359 

PRISONERS’ TESTIMONY ACT, 1869- 
powers of Presidency Magistrate not- 
withstanding ... 

PRIVATE DEFENCE— 

right of ... ... ... 24 

against officer attempting to arrest ... 28 

against person executing warrant ... 45 

PRIVATE PERSON— 

arrest by, Ss. 51, 59 ... ...29, 34 

making arrest to make over person 
arrested to Police-officer, S. 59 ... 34 

PRIVILEGED COMMUNICATION- 
question as to, to be decided by Judge 
and not by jury ... ... 210 

PROCEDURE— 

conferred by other laws, saving of spe- 
cial, 8* 1 ... ... ... 2 

saving of special form of ... ... 2 

where Police-officer deputes subordinate 
to arrest without warrant, S. 56 ... 34 

where accused is arrested for refusal to 
give name and residence, S. 59 ... 35 

where receipt for service of summons 
cannot be obtained, 8. 71 ... 41 

on arrest of person a^inst whom war- 
rant of arrest issued, S. 85 ... 46 

by Magistrate before whom person 
arrested is brought, S, 86 ... 46 

of Magistrates not empowered to re- 
quire security to keep the peace ... 58 

as to security for behaviour or keeping 
the peace when party is 
present in Court, S. 113 62 

when party is not in 
Court, 8. 114 ... 62 

in proceedings for security for keeping 

peace . . . 63—66 

for good behaviour 63—66 
in respect of public nuisances, 8. 133 ... 71 

in showing cause against order for 
removal of nuisance, 8. 135 ... 75 

where jury to try whether order as to 
public nuisance is proper is claimed, 

8.138 ... ... 77 

when jury in nuisance case finds order 

unreasonable, 8. 139 ... 78 

where jury finds Magistrate’s order for 
removal of public nuisance is proper, 

8.139 ... ... ... 78 

on order for removal of public nuisance 

being made absolute, 8. 140 ... yS 
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PROCEDURE {Continued ) — 

where temporary order in urgent cases 
of public nuisance is required, 8. 144 80 

in case of disputes as to immoveable 
property ... ... ... 84 

on information to Police in cognizable 

cases ... 95 — 97 
in non-cognizable cases, 8. 155 96 

on investigation into cogniz- 
able offence, 8. 157 ... 97 

when cognizable case is suspected, 

8.157 ... 97,98 

in recording confessions ... 104, 105 

where investigation into offence cannot 
be completed within 24 hours, 8. 167. 110 
on complainant or witness refusing to 
attend before Magistrate, 8. 171 ... 113 

on arrest for offence committed outside 
local jurisdiction, 8. 186 ... 122, 123 

where person is arrested for offence 
committed beyond local limits of 
Court, 8. 186 ... .. 122, 123 

on receipt of complaint ... 142—146 

in inquiry preliminary to commitment, 

148-159 

on commitment without, or with im- 
perfect, charge, 8. 226 ... ... 162 

in summons-cases ... 176 — 179 

when truth of charge is 
admitted, 8. 243 ... 176 

is not admitted, 8. 244 ... 176 
in trial of warrant-cases by Magis- 
trates ... 179 — 186 

in warrant-cases ... 179—186 

in summary trials ... 189 — 191 

in Sessions Court ... 191—226 

in High Court ... 191—226 

where juror ceases to attend, S, 282 ... 200 
is unable to understand the 
evidence, 8. 282 ... 200 

in trial by jury or with assessors in case 
of previous conviction, 8. 310 ... 219 

where accused though not insane does 
not understand proceedings, 8. 341 ... 229 
of Provincial Magistrates in cases which 
he cannot dispose of, 8. 346 ... 236 

where Magistrate cannot pass suffi- 
ciently severe sentence, 8. 349 ... 238 

where whole or part of evidence has 
been heard by predecessor of Magis- 
trate, S. 3^ ... 239 

on reference for confirmation, S. 379. 255 

for levy of fine ... 259, 261 

on appeal by Government against ac- 
quittal, 8. 417 ... ... 273 

on presentation of appeal ... 275,276 

where Judges of Appellate Court are 
equally divided in opinion, 8. 429 ... 283 
where question is reserved on Original 
Side of High Court, 8. 434 ... 284 

of Courts calling for records of in- 
ferior Courts, 8. 435 ... ... 285 

whore Sessions Judge finds powers in- 
adequate, S. 449 ... _ .. 303 

on claim of person to be dealt with 
as European British subject, 8. 453 305 
on application by European British 
subject to be brought before High 
Court, 8. 457 ... ... ^ ••• 307 

in case of accused being lunatic, 8. 

311 

in cases of person committed before 
Court of Session or High Court being 
lunatic, 8. 465 ... ... 312 

in case of offences affecting adminis- 
tration of justice, 8.476 ... 317 
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PROCEDURE {Concluded ) — 

where lunatic accused in confinement is 

declared fit to be dis- 
charged, S. 474. 318, 319 

reported capable of mak- 
ing defence, S. 474. 318, 319 
in certain cases of contempt 319, 302 

■where accused was insane when offence 
committed, 8, 496 ... ... 331 

on forfeiture of bond, S. 514 ... 339 

by Police upon seizure of property, 
8.623 ... ... ... 343 

on transfer of cash to High Court, 
8.626 ... ... ... 344 

when High Court withdraws case to 
itself, 8. 626 ... ... 345 

applicable to pending cases, 8. 658 ... 370 

PROCEEDINGS-- 

what are judicial, 8. 4 (d) ... ... 4 

commencement of, before Magistrates 147 
when vitiated by iiTegulari^, 8. 530. 349, 350 
order calling for, under 8. 435 void if 
Magistrate not empowered, 8. 630 ... 350 
provisions as to, in’egular . . . 349, 350 

held in wrong place, effect of, 8. 631 ... 350 
effect of irregularity of, 8. 537 ... 354 

provisions as to copies of, 8. 548 ... 364 

rules and orders as to ... ... 365 

PROCESS- 

to compel appearance 
rules for service of, in Aden 

in Assam 
in Ben^l 
in Bombay 
in Burma 
in Madras 


general rules as to 


36- 50 

... 40 

37— 39 

37—39 
... 40 

... 49 

... 30 

^ 49 — 51 

Issue of, for offence committed outside 
local jurisdiction, 8. 186 122, 123 

postponement of issue of, where Magis- 
trate disti’usts truth of complaint, 
8.202 ... ... ... 145 

rules as to issue of ... ... 147 

who may issue ... ... ... 147 

gi’ounds for issue of, to compel at- 
tendance of European British sub 
ject ... ... ... ... 147 

in warrant- cases for production of evi- 
dence for defence ... 183 

grounds for refusing, for accused’s ■wit- 
nesses to be recorded, S. 257 . . 184 

in warrant- cases refusal to issue on 
ground of vexation or delay, 8. 257 184 

issue of, on European British subjects 
how returnable, 8. 445 .. ... 300 

under 8. 186 by Magistrate not em- 
powered, S. 5^ ... ... 349 

PROCLAIMED OFFENDERS— 

by whom information must be given in 
respect of, 8 . 46 ... ... 26 

arrest of, without warrant, 8. 54 ... 30 

waiTant for arrest of, may be addressed 
to landholders, &c., 8. 78... ... 44 

PROCLAMATION— 


for person absconding, 8. 87 ... 46 

how to be published, 8. 87 ... ... 46 

may be published for appearance of any 
person against whom a wariunt has 
Docn issued ... ... ... 47 

fee for, of an absconding party ... 47 

fee for, for witness not attending. 47 

any Magistrate has power to issue, in 
cases judicially before him ... 47 

abscond, meaning of ... ... 47 

PROCLAMATION8- 

issued under repealed Acts, saving of 2 


Page# 

PRODUOTION- 

of documente in custody of Postal or 
Telegraph Department, 

S* 94 ... 6^, 61 

or other things, summons 
for, 8. 94 ... 60, 15 

PROHIBITION- 

of repetition of public nuisance, S. 143 80 

PROMI8E 

confession obtained by, 8. 163 ... 103 

PROOF- 

of service of summons outside local 

limits 8. 73 42 


when serving officer is not present, 

8. 74 ... ... ... 42 

PROPERTY- 

power of Court to dispose of, regarding 
which offence committed, 8. 617 ... 340 

as to restoration of by Court ... 341 

order for restoration of, is conclusive 
as to immediate right of possession 341 
Court cannot pass order with reference 
to disposal of, unless it is produced 
before Court ... ... ... 341 

as to restoration of currency note ... 341 
destruction of obscene books ... 341 
may be delivered for disposal to Dis- 
trict Magistrate or Bubdivisional 
Magistrate, 8. 618 ... ... 342 

payment of money found on accused to 
innocent purcliaser of, 8. 619 ... 342 

who may stay or modify order as to 
disposal of, 8. 620 ... ... 342 

destruction of libellous and other mat- 
ter, 8. 521 ... ... ... 342 

power of Court to restore possession of 
immoveable, 8. 522 ... ^ ... 342 

procedure by Police upon seizure of, 
8.623 ... ... ... 343 

procedure where owner of, seized un- 
known, 8. 523 ... ... ... 343 

procedure where no claimant appears 
within six months, 8. 524 343, 344 

who may sell suspicious or stolen, ... 

in Punjab ... 344 

in Madras ... 344 

in Bombay ... 314 

in Oudh ... 344 

power of Court to sell perishable, S, 525 344 
PROSECUTE— 

bond to appear before Magistrate to, 

8.170 ... ... 112 

who may give sanction to, 8. 195. 132, 133 

refuse sanction to, 8. 195. 132, 133 
revoke sanction to, 8. 196. 132, 133 
PROSECUTION- 

for contempts of lawful authority, 8. 195 

132, 133 

for contempt of authority of public ser- 
vants, 8. 195 ... 132, 133 

for offences against public justice, 8. 195 

132, 133 

sanction for,in case of certain contempts, 

8.195 ... 132,133 

of offences against public 
justice, 8. 195 132, 133 

relating to documents, 

8. 195 132, 133 

subordination of Courts as to granting, 

&c., sanction for, 8. 195 ... 1^, 133 

necessity for sanction for, 8. 196 132, 133 

nature of sanction for, 8. 195 132, 133,136 

for offences relating to documents given 
in evidence, 8. 1§5 ... 132, 133, 

notice not necessary before granting 
» sanction for ... ... ... 138 
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for offences a^nst the State, S. 196 140 

of Judges and other public servants, 

sanction for, 8. 197 ... 140 
conduct of S. 197 ... 140 

for offences against marria^, S. 198 ... 141 
for breach of contract, S. Iv8 ... 141 

for defamation, S. 198 ... ... 141 

for adultery, S, 199 ... ... 142 

for enticing a married woman, S. 199... 142 
except in cases under Ss. 497 and 498 
of Penal Code to be designated Queen- 
Empress ... ... ... 142 

under Ss. 497, 498 of Penal Code, death 
of husband pending ... ... 142 

withdrawal of husband from 142 
taking of evidence in inquiry before 
Magistrate, 8. 208 ... 148, 149 

bond to secure attendance of witness 
for, after commitment, S. 217 ... 157 

alteration of charge where offence re- 
quires sanction for, 8. 2ii0 ... 165 

withdrawal of charges by officer con- 
ducting, 8. 240 ... ... 175 

in warrant-cases, summoning of wit- 
nesses for, 8. 252 ... ... 179 

examination of witnesses for. 179, 180 
recalling witness for, in warrant- cases, 

8. 256 ... ... ... 182 

waiver of ri^ht to recall witness of, for 
cross-examination ... ... 183 

conduct of, in sessions trials, 8. 270 ... 194 

opening case for, in trials before High 
Court or Sessions Court, 8. 286 ... 201 

when witness ought to be called by, 8.289 205 
procedure in Sessions Courts after ex- 
amination of witness for, 8. 289. ... 205 

general duty of ... 180, 182, 201, 206 

See Duty OF Prosecution, 
revival of ... ... ... 290 

Police-officer having taken part in inves- 
tigation not to 1^ permitted to con- 
duct, 8.495 ... ... ... 330 

person permitted to conduct, may do so 
personally or by pleader, 8. 495 ... 330 

who may conduct, with permission of 

Court, 8.495 ... 3:^0 
without permission, 8. 495 ... ^10 

permission to conduct, when neces- 
sary, 8. 495 ... ... ... 330 

withdrawal from, 8. 494 ... 330 

duty of ... 150, 177, 180. 328-a31 

whether bound to tender at ^ssions 
witnesses summoned by it ... 358 

PROSECUTOR— 

bond for appearance of, at Sessions or 
High Court, 8. 217 . . 157 

trial in Sessions Court to be conducted 
by Public, 8. 270 ... ... 194 

examination of witnesses by, in High 
and Sessions Court, 8. 286 ... 201 

whether bound to produce in Sessions 
Court witnesses called before com- 
mitting Magistrate ... ... 201 

summing up case by, on accused not 
adducing evidence, 8. 289 ... 205 

right of, to reply, 8. 292 ... ... 207 

whether affected by accused 
putting in documents ... 207 

accused applying for transfer of case 
may be required to give bond for 
coste of, 8. 526 ... ... 345 

See Public Prosecutor. 
PROSTITUTE— 

trade or profession of, not necessarily 
a public nuisance ... ...t 73 


Page, 

PROVINCE- 

definition of, 8. 4 (a) ... ... i 

PROVINCIAL SUBORDINATE MAGIS- 
TRATES— 

what sentences may be passed by. on 
European British subjects, 8. 50o ... 336 
power of, to apply for issue of commis- 
sion to examine witnesses, S. 446 ... 300 

PUBLIC- 

when to assist Magistrates and Police, 

S. 42 ... 24 

to jfive information of certain offences, 


Criminal Court to be open to general, 
8. 352 

power of Court exclude, from Court, 
8. 352 

PUBLIC HEALTH- 

temporai-y order restmining acts dan- 
gerous to, 8. 144 
PUBLIC JUSTICE— 


prosecution for certain offences against, 
sanction for, 8. 195 
PUBLIC LANDMARK— 


prevention by Police of injury to, 8. 152 
PUBLIC NUISANCE— 


conditional order for removal of, who 
empowered to make, 8. 133 
no order made by a Magistrate under 
8. 133 shall be called in question in 
any Civil Court, S, 133 ... 
definition of public place in regard to, 


in Municipalities in the Central 
Provinces 

powers of Presidency Magistrates with 
reference to, in Presidency-towns ... 
what Magistmtes arc empoweied to 
deal with, in Madras, Bombay and 
Punjab 

procedure of Magistrate who has com- 
menced proct^edingH under 8. 133 ... 
obstruction of a private path not a 
nuisance under S. 133 
order of Ma^strate should be confined 
to a direction to remove ... 
no length of employment can legalise 
a trade or occupation which is a 
wh n 8. 133 warrants Magistrate in- 
terfering with a prostitute 
jurisdiction of Criminal Courts respect- 
ing .. 

jurisdiction of Civil Courts with re 
Hpect to 

when persons aggrieved by an order 
under Chapter X can sue parties who 
instituted proceedings before the 
Magistrate 

form and substance of order under 
8. 333 


service of notification of order, in re- 
gard to 8. 134 ... 

what irregularity does not invalidate 
order in regard to 

when non-service of notice to remove a 
nuisance is not a sufficient ground to 
set aside order of Magistiute 
publication of proclamations as to 
person to whom order is addressed to 
obey, or show cause or claim jury, 
8. 135 

as to reversal of illegal orders under 


8. 135 


consequence of person to whom order 
is addressed not obeying or showing 
caii««e, 8. 136 ... 


240 

240 

80 

132 

95 


71 

71 

71 

72 
72 

72 

72 

73 
73 
73 

73 

74 
74 


74 

75 

76 
75 

75 

75 

76 
76 

76 
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PUBLIC NUISANCE ^Comluded)— 
procedure on appeatunce to show canse, 

S. 137 ... ... ... 76 

where person does not appear within 

time limited, but before case is taken 
up, Magistrate must hear his objec- 
tions ... ... ... 76 

procedure where such person claims 
jury, S. 138 ... ... ... 77 

when person on whom notice served 
applies for a jury, Magistrate bound 
to appoint one .. . ... ... 77 

constitution of a jury as to ... 77 

when juiw is not properly constituted... 77 
verdict of jury as to ... ... 77 

procedure where jury finds M^strate’s 
order to be reasonable, S. 139 ... 78 

opinion of majority of jurors as to ... 78 

Magistrate is bound to be guided by 
decision of the jury ... ... 78 

procedure on order being made abso- 
lute, S. 140 ... ... ... 78 

consequence of disobedience to order, 

S. 140 ... ... ... 78 

procedure on failure to appoint jury or 
omission to return verdict, S. 141 ... 79 

whenever for any cause the constitu- 
tion of the jurors is changed and a 
fresh juror is appointed, Magistrate 
must fix a time within which their 
award is to be made ... ... 79 

injunction pending inquiry, in regard 
to S. 142 ... ... ... 79 

no suit shall lie in respect of anything 
done in good faith Dy a Magistrate 
under S. 142 ... ... ... 79 

Magistrate may prohibit repetition or 
continuance of, S. 143 ... ... 80 

orders made under S. 143 are not pro- 
ceedings within the meaning of S. 435 80 

Temporary orders in urgent cases of 80—83 
power to issue order absolute at once in 
urgent cases of, S. 144 ... ... 80 

by whom such orders may be issued, 

S. 144 ... ... ... 80 

who have powers to issue oixiers under 
8. 144 in Presidency-Towns ... 81 

to sustain a charge under 8. 188 of the 
Indian Penal Code, order must be in 
writing ... ... ... 81 

Magistrate may take action under 
8. 144 on oral information ... 81 

jurisdiction of Magistrate as to ... 81 

8. 144 does not apply to cases which 
refer to collection of market dues ... 82 

Magistrate has no jurisdiction to make 
order under 8. 144 merely for the 
protection of property ... 82 

cases to which 8. 144 does and does not 
apply ... , •• 82, SS 

as to service of order issued under 


S« 144 .. ... ... 

as to revision of such order... 

PUBLIC PEAOE- 

dispevsion of assembly likely to cause 
disturbance of ... ... 69,70 

PUBLIC PLACE— 

conditional order as to nuisance in, 
8.133 ... ... ... 71 

meaning of, S 133 ... ... 71 

PUBLIC PROPERTY— 

public to aid Police, &c., in preventing 
injury to, 8. 42 ... ... 24 

Police to protect, 8. 152 ... ... 95 

prevention of injury to, by Police, 


PUBLIC PROSECUTOR— 

definition of, 8 . 4 (m) ... ... 5 

a private complainant may instruct a 
pleader or a counsel, and the, may 
avail himself of their services, and in 
doing so he does not deprive himself 
of management of case ... ... 6 , 195 

should be without a personal interest 
in the cases which he conducts ... 5 

in every trial before Court of Sessions, 
prosecution to be conducted by ... 6 

trial when to be conducted by, 8. 270, 194 
retaining counsel by ... ... 195 

where, offers no evidence to support 
charge ... ... 195 

who may appoint, 8. 492 ... ... 328 

power of person appointed by Magis- 
trate of a district to withdraw from 
prosecutions ... ... ... 329 

appointment of pleader to act as ... 329 
should be without interest in the case 
which he conducts ... ... 329 

duty of. 150, 177, 180, 182, 201,206, 328, 329, 331 
rules as to employment of Government 
Advocate in Province of British 
Burma ... ... ... 329 

in Bombay ... ... 329 

may plead in all Courts in cases under 

his charge, 8 . 493 ... ... 329 

pleader to act under instructions of, 

8.493 ... ... ... 329 

in all prosecutions Crown is the prose- 
cutor ... ... ... 329 

effect of withdrawal of, from prosecu- 
tion, 8. 494 ... ... ... 330 

as to permission to conduct prosecution, 

8. 495 ... ... ... 330 

person conducting prosecution may do 
so personally or by pleader, 8. 495 ... 330 
when Police-officer will not be allowed 
to conduct prosecution, 8. 495 ... 330 

as to Police-officer conducting prose- 
cution in Upper Burma ... ... 330 

any person whether a private com- 
plainant or not when permitted to 
conduct a case as prosecutor may 
instruct counsel to appear ... 330 

PUBLIC SERVANTS— 


obstruction to, in exercise of duty 28, 29 
sanction necessary to prosecute for 
contempt of lawful authority of, 
8.195 ... ... ... 132 

prosecution on sanction or complaint, 

8. 195 ... ... ... 132 

sanction necessary for prosecution of, 

8. 197 ... ... ... 140 

conduct of prosecution against, S. 197. 140 

acts in respect of which, liable to pro- 
secution, 8. 197 ... ... 140 

who are and who are not, under 8. 197. 141 
when, may not bid at sale, 8 . 550 ... 370 

PUBLIC WORKS— 

exemption of officers of, from serving 
on Juries ... ... 221,222 

PUBLICATION— 

fee for ••• 37 — 47 

of proclamation, mode of, 8, 87 46, 47 

proof of ... ... 46, 47 

of lists of jurors and assessors in Ses- 
sions Courts, 8 . ^2 ... ... 223 

PUNISHMENT— 

in case of conviction at one trial of 
several offences, S. 35 ... 20, 21 

for joining unlawful assembly ... 69 

failure to obey order for removal 
^ of public nuisance ... ... 76 
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PUNISHMENT {Concluded)^ 

for disobedienoe to order absolute for 
removal of public nuisauce, S. 140 ... 78 

procedure when 2nd or 3rd Class Magis- 
trate cannot pass sufficiently severe. 
S.349 ... ... ... 238 

suspension, remission or commutation 
of, S. 401 ... ... 266, 267 

PUNJAB- 

criminal oases against European or 
Native soldiers by whom tried in ... 22 

Magistrates conferring powers on 
their subordinates should report to 
Chief Court in... ... ... 22 

rules, in as to summoning witnesses 
from another district ... ... 99 

rules as to taking down of confessions 
in ... ... ... ... 108 

rules as to payment of expenses of ac- 
cused persons and witnesses 
previous to trial in ... 112 

as to where accused to be tried in 119 
power of Magistrate of 1st Class in. to 
issue process for persons witnin 
jurisdiction who have committed 
oifence without local jurisdiction ... 123 
what Magistrate in, has power to 

transfer cases 129 
what Magistrates in, have power to 

make over 
cases taken 
upon com- 
plaint .. 129 
have power to 
commit in ... 148 
rules as to military offenders in ... 177 
number of jurors in ... ... 197 

as to compounding of offences by minor 
in ... ... ... ... 236 

language of record of evidence in ... 243 
rule in, as to descriptive roll of a person 
transported for life ... ... 251 

levy of fine in ... ... 260,261 

whipping in ... ... ... 263 

appeal in cases of acquittal in ... 274 
as to records of appealed cases to be 
forwarded in ... ... ... 276 

rules as to time within which appeals 
are to be heard in Chief Court of 
the ... ... 277 

power of Chief Court of, to set aside 
acquittal ... ... 279 

rules as to orders passed in criminal 

appeals in ... ... 280 

power of District Magistrate to call for 
and deal with records in .. ... 286 

rules in, as to revision ... 294 

commitment of European 
British subjects ... 302 
certain Judges and 
Magistrates trying 
offences committea 
before themselves ... 323 
who may sell suspicious or stolen pro- 
perty in ... ... ... 344 

power of District Magistrates in, to 
withdraw cases ... ... 349 

as to expenses of complainants and 
witnesses in ... ... 362,363 

PURDANASHEEN WOMEN— 

as to granting applications to exempt 

personal attendance of, ... 148 
ri^ht of, to give their evidence 

in palkees ... 148 

examination of in presence of 
accused ... ... ... 241 


PURDANASHEEN WOMEN (Conclud$dy 
commission to take evidence of ... 334 
not entitled as right to be examined on 
commission ... ... 334 

PURCHASER (INNOCENT) - 

payment to, of money found on ac- 
cused, S. 519 ... ... 342 

PURSUIT- 

of offenders in other jurisdictions, S. 58 34 

escaping from custody, 
o6 ... ... 36 


QUASHING— 

commitment by oonipetent Court, 8. 216. 155 
conviction on invalia charge, S, 232 ... 165 

own conviction, lower Courts have no 
power of . . .^ ... ... 237 

of irregular commitment, S. 532 ... 351 

QUEEN-EMPRESS- 

to be used as designation of prosecu- 
tion ... ... ... 142 

QUESTIONS RESERVED- 

by Judge of High Court in original 
criminal jurisdiction, S. 434 ... 284 

to be submitted to jury on trial of 
alleged lunatic ... ... 314 


RAILWAY— 

public' to aid Police, &c., in preventing 
injury to, 8, 42 ... ... 24 

as to service of summons on servant of, 

S. 72 ... ... ... 41 

where offence against, may be tried, 

S. 184 ... ... ... 122 

complaint of servant of, not liable to 

stamp ... 143 

RAILWAY ACT, 1890— 

trial of offences against ... 16, 122 

arrest without warrant under ... 32 

RAILWAY COMPANY- 

powers of Court to exclude servants of, 
from attending as jurors or assessors, 

S. 329 ... ... ... 224 

RAILWAY SERVANTS- 

service of summons on, 8.72 ... 41 

rules as to attendance of, on Police-in- 
vestigation ... ... 99, 100 

exemption of, from serving as jurors, 

S..329 ... ... ... 224 

RANGOON— 

Recorder of, a High Court, S. 4 (i) ... 4 

ex-officio Justice of Peace, 
S.26... ... ... 15 

Local Government cannot transfer 

trial of case 
from Recorder 
of ... 119 

may transfer case 
from district of 119 
Recorder of , when deemed a High Court, 

S. 185 ... ... ... 122 

RE-ARREST- 

by Police-officer of person arrested by 
private person, S, 69 ... 34 

of person escaping from lawful custody, 

S. ^ ... ^ ... , , ••• 36 

of offender on cancellation, revision or 
suspension of sentence, S. 401 266, 267 

REASONABLE CAUSB- 

for remand of accused to custody, what 
is, S. 344 ... ... ... 232 

REASONABLE OPPORTUNITY— 

of being heard on appeal, what is 277, 280 
RECALL- ^ ^ 

of witness after alteration of charge, 

S. 231 ... .. ... 
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KECALL {(Concluded ) — 

of witnesses for prosecution, S. 256. 182, 183 
of case made over by District Magis- 
trate or Sub divisional Magistrate to 
Subordinate Magistrate, S. 528 ... 348 

reasons for, to be 
recorded, S. 528. 348 
of witnesses, power of Court at any 
stage to order, S. 640 ... ... 357 

RECEIPT- 

for service of summons, S. 69 ^ ... 40 

when not obtainable, 

procedure, S. 70 41 

for summons, refusal to give, S. 71 ... 41 

RECEIVBR- 

of attached property, appointment of, 

S. 88 ... ... ... 48 

of property of absconder, duties of, S. 88 48 

powers and duties of, S 88 ... 48 

claims to property attached in hands of 48 

RECEIVER OF STOLEN PROPERTY— 

who must give information of residence 
of, S. 45 ... ... ...25,26 

security for good behaviour from, S. 110 69 

RBCOGNIZANCES- 

for appearance of accused before Magis- 
trate, S. 170 112 
not to be taken 
from agent 148 

for attendance of witnesses after com- 


mitment of accused, S. 217 ... 156 

release of accused on, S. 498 ... ^3 

deposit of money or Government paper 
instead of, S. 530 ... ... 338 

forfeiture of, S. 514 ... ... 339 

enforcement of penalty on, S. 514 ... 339 

remission of penalty on, S. 514 ... 339 

of person arrested under warrant to be 
forwarded to Court, S. 76 ... 43 

refusal of witnesses or complainants to 
execute, S. 171 ... 113 

whether High Court has power to re- 
duce amount of forfeited ... 287 


levy of amount due on forfeited, S, 514 339 
RECORD— 

High Courts are superior Courts of ... 7 

RECORDS— 

on commitment to whom to be sent, 
S.218 ... ... .. 157 

when translation of, to be forwarded 
to High Court, S. 218 ... ... 157 

what, to include when commitment 
made to a Sessions Court ... 157 

of inquiry by Magistrate to be forward- 
ed with commitment ... 157, 158 

how far a Magistrate is justilied in re- 
ferring to former, on a new trial ... 166 

in summary-trials whore no appeal, 

S. 263 ... 190 
in appeal- 
able cases, 

S. 264 ... 191 

language of, in summary-trials, S. 265 191 

of Bench Court may be prepared by 

officer of Court, 

S. 265 ... 191 

to be signed by each 
member, S. 265... 191 
rules in Upper Burma respecting, of 
cases tried by certain village head- 
men and as to disposal of ... 240 

in summons-cases and in trials of cer- 
tain ofiences by Ist and 2nd Class 
Magistrates, S. ... ... 242 


RECORDS Concluded)— 

in trials before Sessions Courts and in 
cases other than summons-cases, 

S. 366 ... ... ... 242 

of evidence, language of, S. 367 ... 243 

of evidence in summons-cases, option 
of Magistrate as to, S. 

358 ... ... 244 

in other cases in form of 
narrative, S. 359 ... 244 

in Presidency Magistrate’s 
Court, S. 362 ... 245 

of examination of accused, S. 364 ... 246 

refusal to sign 
not offence 
under S. 18 
Penal Code 
to be read and 
explained to 
him, S. 364 ... 246 
to contain every 
question and 
answer, S. 364 246 
to be interpreted 
to him if ne- 
cessary, S. 364 246 
to be certified 
by Magistrate 
or Judge, S. 

364 ... 246 

when memo of 
examination 
must be an- 
nexed, S. 364 246 

of evidence in High Court, S. 365 ... 248 

of appealed cases to be forwarded . . . 276 

High Court may call for, after death of 
convict ... ... ... 284 

of inferior Courts, who may call for, 

S. 4.35 ... ... ... 285 

procedure where on examination of, it 
appears to Magistrate or Court of 
Session accused has been improperly 
discharged, S. 436 ... 288 

to be sent where European British sub- 
ject committed for trial ... ... 301 

in case of contempt, S. 481 ... ... ^21 

offences against administra- 
tion of public justice, S. 

481 ... ... 321 

of evidence where accused absconds, 

S. 512 .338 

of Subordinate Courts, power of char- 
tered High Court to make rules for 
inspection of, S. 553 ... ... 364 

to be signed not stamped ... ... 190 

RECORDER OF RANGOON— 


when exempted in Burma from opei*a- 
tion of certain portions of Code ... 1 

Court of, h&s power to try European 
British subjects ... ... 4 

to be deemed a High Court in British 
Burma when offender is an Euro- 
pean British subject, S. 185 ...4, 122 

as to the sittings of the Court of ... 155 

trial of offences by, to be by jury ... 194 

RECORDING— 


statements and confessions, S. 164 104, 106 

confessions, instructions as to ... 107 

examination of witnesses, S. 362 ... 245 

of accused, 364 ... 246 

evidence in Chief Court of Punjab, 

S. 365 ... ... 248 

in High Courts, S. 365 ... 248 

Superintendents of Police to have faci- 
lities for inspecting records ... 263 
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KEOOVERY- 

of compensation a^varded to person 
groundlessly given in charge in Presi- 
dency-town, S. 552 ... ... 367 

of compensation in summons - cases, 

S. 560 ... ... ... 370 

RE-EXAMINATION- 

provisions of Evidence Act as to ... 185 
in Sessions Courts of witnesses for de- 
fence, S. 290 ... ... ... 207 

of witnesses on commission, S. 505 ... 335 

by Court at any stage, S.540 357 
REFERENCE— 

by Presidency Magistrate to High 
Court, S. 432 ... ... ... 284 

disposal of case so referred according to 
the decision of the High Court, S. 


High Court may direct by whom costs 

of to bo paid, S. 433 ... ... 284 

power of Judge to reserve questions 
arising in original jurisdiction of 
High Court, S. 434 ... ... 284 

procedure when such question 
reserved, S. 434 ... ... 284 

power exercised by High Court sitting 
as a Court to decide questions of law 
reserved is of review ... ... 285 

review with reference to evidence wrong- 
ly admitted ... ... ... 285 

power of High Court to review order 
dismissing application by accused for 
revision ... ... ... 285 

power of certain Courts to call for re- 
cords of inferior Courts, S. 435 ... 285 

procedure in Upper Burma when re- 
cords called for by District Magis- 
trate ... ... ... 286 

power of District Magistrate in Bengal, 
Madras, and Allahabad to call for 
and deal with records from any 
Magistrate in his own district ... 286 
powers of Joint Sessions Judge in cases 
of ... ... ... ... 286 

if criminal proceedings substantially 
bad defect cannot be cured by waiver 
or consent of accused ... ... 286 

as to High Court dealing with question 
of evidence on, with respect to a 
finding of fact ... 286, 287 


to 
recog- 


in cases of acquittal ... 
power of High Court on revision 
reduce amount of forfeited 
nizances 
rules in Bombay as to 
copy of Appellate Court’s order to be 
certified with proceedings called for 
by High Court 

power of certain Courts to order com- 
mitment on revision, S. 436 ... 

High Court to order commitment 
for trial of accused improperly 
discharged 

certain Courts to order fresh in- 
quiry instead of commitment 
Sessions Judge may order person dis- 
charged by Magistrate to bo commit- 
te^l ... ... ... 


287 


287 

288 


288 

288 


289 

289 


289 


power of High Court or Sessions Court 
to order further inquiry, S. 447 289, 290 

as to circumstances un<^er which fur- 
ther inquiry may be ordered 290, 291 
notice necessary to accused on further 
inquiiw being ordered ... ... 292 

certain Courts to report to High Court, 

S. 438 ... ... . ... 292 


REFERENCE (Condudtd}- 

Sessions Juc^e to transmit expilUiation 
of lower Court with the records to 
High Court ... ... ... 293 

when Sessions Judge or Magistrate 
should not refer case to Hi^h Court 298 
reports under S. 438 to High Court to 
be accompanied by what..« ... 293 

rules in Madras as to ... 294 

fact that no evidence to support oonvic' 
tion good ground to support ... 294 
rules as to reference to High Court in 
Bombay ... ... ... 294 

aftiilavits in support of applications to 
the High Court by whom to be veri- 
fied ... ... ... ... 294 

rules in Punjab as to revision ... 294 

High Court powers of revision, S. 439 295 
has no power on revision to 
convert finding of acquit- 
tal into one of conviction 295 
has power to revise an or- 
der of acquittal . . . 295 

as to interference with findings of fact 295 
enhancement of sentence by High Court 
on revision ... 296 

as to enhancement of sentences in Pun- 
jab ... ... ... ... 296 

Court can deal by way of revision with 
case of prisoner who does not appeal 297 
effect of consent of accused in criminal 
trials ... ... ... 297 

procedure where a Magistrate wishes to 
show cause against a rule issued by 
High Court ... ... ... 297 

revision with reference to interlocutory 
• orders ... ... ... 298 

optional with Court to hear parties on 
revision, S. 440 ... ... 298 

statement by Presidency Magistrate of 
grounds of his decision to be consi- 
dered by High Court, S. 441 ^ ... 299 

High Court’s order to be certified to 
Lower Court or Magistrate, S. 442 ... 299 
See Revision, 

REFERENCES- 

to former Code ... ... ... 3 

REFORMATORY— 

confinement of youthful offenders in, 

S. 399 ... ... ... 265 

REFRESHING MEMORY— 

by reference to statements reduced to 
writing during Police-investigation... 101 
by Police-diary, S. 172 ... ... 113 

or medical witness by report ... 337 

REFUSAL— 

to give name and address, arrest on, 

S. 57 ... ... ... 34 

by Magistrate to summon witnesses in 

list of accused, S. 216 ... ... 156 

to answer questions or produce docu- 
ments is a contempt, S. 485 ... 822 

to maintain wife or children, order for 
maintenance on, S. 488 ... ... 324 

REGISTRAR— 

when to be deemed a Civil Court, S. 48f3 321 
appeal from, in cases of contempt, 

S. 486 ... ... ... 322 

REGISTRATION ACT, 1877— 

trial of offences against ... ... 16 

S. 82 

REGULATION- 

XXII of 1793, 8. 20 33 

XX (Beng.) of 1817, S. 29 (9) 33 

S “ 32 

III (Beng.) of 1818 328 
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INDEX. 


REGULATION (Conoluded)- 
II (Mad.) of 1819 
XX (Beng.) of 1825 
XXV (Bora.) of 1827 


Pago. 


... 328 
7 367 

XXV (Bora.) of 1827 ...*328 

III of 1872 . ... 1 

III of 1876, S. 13 1, 289 

II of 1880 ... ... 1 

III of 1884 ... . ... 1 

III of 1886,8.6... . ... 1 

VII of 1^ ... 1, 4, 301 

Sohed. 8. VIII ... 34 

Sched. VIII, and note to 
8.67 ... ... 35 

IV of 1887 ... ... ... 16 

XIV of 1887 ... ... ... 26 

XIV of 1887, 8. 4 now amend- 
ed by Act XI of 18^ ... 1 

VI of 1890 ... ... ... 1 

V of 1892 ... 1, 4, 9, 194, 240, 288 

Sched. (II) ... 1, 8, 130 

Sched. (Ill) ... 10 

(IV) ... 18, 22 

(VI) ... . 33 

(VII) 

(VIII) ... ... 226 

(IX) ... ... 240 

(X) ... ... 8 

(XI) ... 272, 273 

(XII) ... 286, 292 

(XIII) ... ... 278 


(XIV) 

(XV) 

(XVI) 
(XVII) 

V of 1893, 8. 4 (I) 

,, 2 ... 


... 226 
... 240 
8 

272, 273 
286, 292 
... 278 
... 330 


... 368 

... 299 

257, 274 
... 283 


„(V ... ... 354 

„ (VI) ... ... 368 

RELEASE— 

of person imprisoned in default of find- 
ing security, 8. 124 ... ... 68 

of appellant on bail pending appeal, 

8. 426 ... .. 282 

by High Court pending appeal to Lower 

of accused pending reference to High 
Court, 8. 438 ,. ... 292 

of lunatic pending investigation or trial, 

~ - 312 

whether Magistrate has power to order 

in a non-bailable case, S. 466 312 
of accused on bail ... 331, 333 

RELEASE ORDER8- 

not to be telegraphed to jail ... 207 

RELIGION- 

ministers of, exempt from service as as- 
sessors or jurors, 8. 320 ... ... 222 

RELIGIOUS FEBLINGS- 

uttering words with intent to wound, 
compoundable, 8. 345 ... ... 234 

REMAND- 

under Chap. XI in proceedings before 
the Police the period of, cannot ex- 
ceed in all 15 days ... ... 110 

grounds for ... ... 149, 150 

of accused ... ... ... 149 

in warrant-cases ... ... 180 

when pei*raissible 8. 344 ... 232 

of accused not to exceed 15 days, 8. 344 232 
reasonable cause for, 8. 344 ... 232 
order for, to be signed by Magis- 
trate 8. 344 ... ^ ... 232 

pending return of commission .. 233 

where copies of orders of, in Madras 
to be sent ... ••• ••• 233 


Page. 

REMAND (Concluded ) — 

to custody of Police ... ... 234 

cannot be granted in absence of prison- 
er ... ... ... ... 234 

meaning of ... ... ... 234 

REMISSION— 

of sentences b^ Government, 8. 401 266, 267 
of sentence, failure to comply with con- 
ditions of, 8. 401 266, 267 

cancellation of, 8. 401 266, 267 
arrest after cancellation 
of. 8. 401 266, 267 

nature of condition of, 8. 

401 266, 267 

of punishment, right of Crown to grant, 
8.401 ... ... 266,267 

of sentence by whom, 8. 401 ... 266 

REMOVAL— 

of Judges and Magistrates and Justices 
of the Peace ... ... ... 15 

of lunatics so found to England ... 313 

RENT- 

right to collect, whether tangible im- 
moveable property 
REPBAL- 

of enactments by Code, 8. 2 ... 2 

REPEALED ACTS— 

saving of notifications, &c., under 8. 2 2 

references to, 8. 3 ... ... 3 

See Acts 

REPETITION OF PUBLIC NUI8ANCE- 
prohibition of, 8. 143 ... ... 80 

REPLY— 

right of, of prosecution, 8. 292 ... 207 

whether affected by accused 
putting in documents ... 207 

of prosecution when evidence for 
defence only as to character... 208 

REPORT— 

of Police-officer making investigation 
not a complaint, 8. 4 (a) ... .... 3 

by village headmen and landholders of 
certain matters, 8. 45 ... 25, 26 

of Police by to, apprehensions, 8. 62 ... 36 

to whom to be made ... 36 

substance of, of Police-officer appre- 
hending breach of the peace to be re- 
corded, 8. 114 ... ... ... 62 

of Police-investigation as to dispute 
as to land, 8. 145 ... ... 84 

Police-officer to send, of information 
to Magistrate where cognizable offence 
suspected, 8. 157 ... ... 97 

how to be submitted by Police-officer 
in Burma 

under 8. 158, how submitted, 8. 158 ... 
of investigation by 8ubordinate Police- 

officer, 8. 161 ... Ill 

to be made by Police-officer 
to Magistrate, 8. 173 ... 114 
as to form of, of investigation in Burma 114 
of Police as to, suicide, 8. 174 ... 115 

to be signed by Police- 
officer, 8. 174 ... 115 

of post-mortem examination in Bengal 116 
to High Court by whom, 8, 438 ... 292 

in Punjab ... 116 
on lunatic to be sent to Local Govern- 
ment, 8. 471 315 

by whom to be sent in the 
Punjab ... ... 315 

in Bengal ... ... 315 

of Chemical Examiner whether evidence 
510 ... ... ... ... 337 

of Additional Chemical Examiner 
whether evidence 337 
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REPORT8- 

of arrests to be made to District Magis- 
trate or Subdivisional Magistrate, S. 

36 

of Police in suspected cognizable offen- 
ces how submitted, S. 158 98 

as to killing bjr another by 
animals, machinery or by 
accident, S. 174 ... 115 

to High Court by Sessions and District 
Magistrate, S. 438 . ... 292 

under S. 438 to High Court to be accom- 
panied by what records ... ... 293 

REPRIEVE— 

right of Crown to grant, S. 401 ... 267 

REPUTE- 

evidence of, in case of habitual offen- 
ders, 8. 117 .. ... ... 63 

RESERVATION— 

of question of law by Judge exercis- 
ing original criminal jurisdiction in 
High Court, S. 434 ... ... 284 

prisoner’s counsel has 

right to begin ... 285 

RESIDENCE— 

arrest for non-cognizable offence on 
refusing to give name and address of, 

8.57 ... ... ... 34 

RESIDENT AGENT - 

when liable for not reporting as to cer- 
tain matters ... ... ... 26 

RESIDENT OF HYDERABAD— 

powers of ... ... ... 125 

RESISTANCE OR OBSTRUCTION— 
by a person to lawful apprehension of 
himself or of another punishable ... 28 

RESPITE- 

frora punishment, right of Crown to 
grant, S. 401 ... ... ... 267 

RESTORATION- 

of property under attachment, S. 89 ... 49 

of absconding person, S. 89 49 

of attached property, appeal lies from 
order refusing, S. 405 270 

of property in regard to which offence 
committed, S. ol7 340 

of stolen currency note ... ... 341 

of abducted females, power to compel, 

S. 551 ... ... ... 367 

RESTRAINT— 

person arrested not to be subjected to 
unnecessary, S. 50 ... ... 29 

RESUMPTION— 

of inquiry or trial of lunatic after ad- 
journment on ground of alleged lu- 
nacy, S. 467 ... ... ... 313 

RETIREMENT— 

of jury to consider, 8. 300 .. ... 213 

RETRIAL— 

while order of acquittal subsisting. 
Court cannot order ... ... 185 

of accused after discharge of jury, S. 308 218 
entry by Judge on discharge of jury 
that no necessity for, amounts to ac- 
quittal, S. 308 ... — ... 218 

may be ordered by Court of Appeal, S. 

RETURN— 

of service of summons how to be made 40, 41 
outside local limits, S. 73 42 

when serving officer is 
not i)resent, S. 74 ... 42 

of warrant on execution of sentence, S. 


of commision to be open to inspeotion 
of all parties, S. 607 ... ... * 339 


Page. 

REVENUE COLLECTORS- 

may be exempted from service as jurors 
or assessors, S. 320 222 

REVENUE COURT- 

as to institution of proceedings in cer- 
tain cases by, S. 476 ... ... 317 

inquiries by, regarding offences arainst 
administration of justice, S. 476 ... 317 

power of, to complete investigation and 
commit to High Court or Sessions 
Court, S. 478 ... ... ... 319 

when to exercise powers of Magistrate, 

S. 478 ... ... ... 319 

procedure on commitment by, S. 479 .. 320 

in certain cases oi contempt 
by, S. 480 ... ... 320 

what fine, may impose, S. 480 ... 820 

when to forward person accused of con- 
tempt to Magistrate, S. 482 ... 321 

REVENUE OFFICER— 

duty of, to report to Police, S. 45 ... 26 

summoning of ... ... ... 40 

REVIEW— 


of sentence or judgment by High Court 
of judgment whether allowable by 
Court itself ... 

of case on reference by High Court, 
Judge exercising original criminal 
jurisdiction, S. 454 
REVISION— 


237 

251 

284 


Joint Sessions Judge cannot exercise 
powers of Sessions Judge of ... 9 

of orders in respect of public nuisance 74 
rules as to certifying and execution of 
judgment of Courts of ... 280—282 

under 8. 144 ... ... ... 83 

of orders as to disputes about immove- 
able property ... ... ... 91 

of list of jurors and 08868801*8 to be 
macle annually, S. 324 ... ... 223 

by High Court, order of Collector as 
such not subject to ... ... 288 

circumstances under which High Court 
and Court of Session on, may order 
further inquiry, S. 437 ... 2^—292 

High Courts^ powers of, S. 439 ... 2^ 

interference by High Court on, in case 
of acquittal, S, 439 ... ... 295 

accused entitled to be heard on, S. 439 295 

enhancement of sentence on, S. 439 ... 295 

by High Court, S. 439 ... 295 — 298 

where it will exercise 
powers of Appellate 
Court ... ... 295 

High Court on, ordinarily wdll not go 
into evidence ... ... ... 295 

power of, of High Court under High 

Courts* Act ... 296 

may be exercised by High 
Court upon information In 
whatever way received ... 296 
Divisional Bench of High Court in 
exercising powers of, cannot review 
its own order ... ... ... 297 

optional with Court exercising powers 
of, to hear parties, S. 440 ... 298 

of orders of Presidency Magistrate,S.441 299 
in respect of interlocutory orders ... 298 
order of High Court on, to be certified, 

S. 442 ... ... ... 299 

of orders on forfeiture of bond, S. 516 340 
under S. 515 of order under S. 614 void 
if Magsitrate not empowered, S. 630 350 
where High Court, when no right of 
appeal exists, will exorcise powers of 
Appellate Courts on ... ... 270 
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EEVTSION (Concluded)— 

where improper or unreasonable exer- 
cise of discretion 
by District Magistrate, S. 436 
by Court of oession or Magistrate 
where there has been improper dis- 
charge, S. 436 ... 

before commitment, ordered on, ac- 
cused to have opportunity of show- 
ing cause. S. 436 


Page. 


287 

288 


288 


288 

288 


cause, ». ado 

by Court of Session, S. 436 
BBVIVOR- 

of proceedings after discharge in war- 
rant-cases ... ... ... 181 

RBVOOATION*- 

of sanction to prosecute, S. 195 ... 133 

1 urisdiction as to 139 

RIGHT TO BEGIN - 

of prisoner’s counsel in case of ques- 
tion referred by Judge on original 
criminal jurisdiction or High Court 285 
)ROUS IMPRISONMENT- 


RIGOROUS 

may be passed in default of security 
for good behaviour, S. 123 
RIOT- 


67 


public to aid Police, &c., in preventing, 

S. 42 ... ... ... 24 

liability of owner of land, the scene of 24 
temporary injunction restraining com- 
mission of, S. 144 ... 80 

order in urgent cases to pre- 
vent, S. 144 ... ... 80 

Joint trials of members of opposing fac- 
tions in case of ... ... 155 

persons of opposing factions to be tried 
separately ... ... ... 155 

RIVER— 

conditional order as to nuisance in, 

S. 133 ... ... ... 71 

ROBBER — 

by whom information of, must be given, 

S.45 ... ... 25,26 

aiTest of habitual, S. 55 ... ... 32 

ROYAL CHARTER— 

refusing to answer questions or pro- 
duce documents is a contempt in 
Courts established by, S. 485 ... 322 

RULES- 

made under repealed Acts, saving of, 

So o 

0 0 , , ••• •>« «•* AiT 

for guidance of Benches, powers to 

make, S. 16 ... 11 

Magistrates, power 
to frame ... 11 

as to Presidency Magistrates in Bom- 
bay and Calcutta .. 12, 13 

service of proce s in different pro- 
vinces ... ... 37 — 10 

for service of process, power of Local 
Government to prescribe, S. 68 

in Assam 37, 38 

in Ben^l 37 — 39 

in Madras ... 39 

in Aden ... 40 

in Bombay ... 40 

in Burma ... 40 

as to pajnnent of expenses of accused 

persons and witnesses in Pun- 
jab ... ... 112, 113 

post-mortem examination 

in Ben^l ... 116 
in Bombay ... 116 
in Punjab 112-116 
levy of fines ... ^9—261 

submission of references to High 
Court ... ... 294 


RULES (Concluded)— 

as to calling for records of inferior 

Courts ... ... 288—301 

commitment of European British 
subjects, S. 447 ... ... 301 

employment of Public Prosecutor 3^ 
expenses of complainants and 
witnesses, 8. 544 ... 360—363 

copies of proceedings, 8. 548 3^—3^ 
powers of Chartered High Courts to 
make, 8. 553 ... ... 367, 368 


SALE— 

of attached property of absconder, 

8.88 ... ... 47, 48 

of property' seized by Police, 8. 525 ... 344 
under 8s. 524, 525 by Magis- 
trate not empowered, 
8.529 ... ... 349 

under 8. 88 by Magist> ate 
not empowered, 8. 530 

349, 350 

when public servant may not bid at, 
8.559 ... ... ... 370 

SANCTION— 


necessary for prosecution for contempt 

of lawful 
authority 
of public 
servants, 

8. 195 .. 132 

for certain 
offences 
against 
public jus- 
tice, 8. 195 132 
for certain 
offences 
relating to 
documents 
given in 
evidence. 


8.195 ... 133 

nature of, 8 . 195 ... ... 133 

can only be granted before and not 
after commencement of the prosecu- 
tion .. ... ... ... 133 

object of ... ... 133, 134 

Court bound to satisfy itself that an 
offence has been committed before 
giving ... ... ... 134 

whomaypve ... ... ... 134 

Court and not the Judge before whom 
offence is alleged to have been com- 
mitted that is to give the ... 134 

granting of, under cl. (e) of 8. 195 does 
not debar a Civil Court from pro- 
ceeding under 8. 478 ... ... 135 

need not not be given in any particular 
form of words ... ... ... 135 

must be in writing ... ... 136 

when, may be implied ... ... 136 

what to specify ... ... ... 136 

to be precise ... ... ... 136 

what amounts to ... ... 136 

need not name the accused person ... 137 

discretion as to, vested in a Civil Court 
should be most carefully exercised ... 137 
can be granted without notice to party 1^ 
should not be granted without prelimi- 
nary inquiry where such inquiry is 
necessary ... ... ... 138 

subordination of Magistrates with re- 
spect to ... ... ... 138 

revocation of ... ... ... 139 

lapse of ... ... ... 139 
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SANCTION {Concluded)-- 

granting of fresh, on expiration of 
previous ... ... ... 139 

High Court’s power of revision of order 
aireoting prosecution ... ... 139 

competent to Court to give fresh, where 
previous, expired ... ... 139 

more than six months old, Magistrate 
not to take cognizance of a case 
under ... ... ... 139 

necessary for prosecution of Judges 
and public servants, 8. 197 ... 140 

stay of proceedings if prosecution of 
offence in altered charge required 
previous, S. 230 ... ... 165 

of High Court necessary for prosecu- 
tion of offence of giving false evidence, 
by person under pardon, S. 339 ... 228 

procedure in prosecution of cases re- 
quiring, S. 476 ... ... 317 

should not be granted without prelimi- 
nary inquiry ... ... ... 317 

SAVING— 

of local or special laws, S. 1 ... 2 

of powers conferred by other laws in 
force, S..1 ... ... ... 2 

of special form of procedure under 

other laws, 8. 1 ... 2 

jurisdiction, S. 1 ... 2 

of jurisdiction of Cantonment Magis- 
trates in Bombay and 
Madras, S. 1 ... 2 

heads of villages in 
Madras, S. 1 ... 2 

landholders and vil- 
lage Police-officers 
in Bombay, S. 1 ... 2 

of provisions as to Police ... ... 2 

of notifications, &c., under repealed 
enactments, 8. 2 ... ... 2 

of Letters Patent, 8. 194 ... ... 132 

of Acts and Regulations as to custody 
of State prisoners ... ... 328 

SCHEDULE— 

meaning of, 8. 4 (v) ... ... 7 

I. Enactments repealed ... 372, 37.3 

II. Tabular statement of offences 374 

III. Ordinary powers of Magistrates 

IV. Additional powers of Magistrates 

V. Forms 

SCINDE- 

Commissionor of, powers of, as to luna- 
tics ... ... 312,316 

powers of Local Government as to 
lunatics conferred on Commissioner 
of ... ... ... ... 312 

SEARCH- 


of place entered by person sought to 
be arrested, 8. 47 ... ... 28 

under waiTant of arrest, 8. 47 .. 28 

resistance to, 8. 48 28, 29 
of person arrested by private indivi- 
dual, 8. 51 ... ... ... 29 

of persons arrested, 8. 51 ... ... 29 

of women, mode of, 8. 52 ... ... 29 

of house suspected to conta n stolen 
property, forged documents,&c., 8.98 52 

for stolen property, 8. .98 ... 52, 53 

for false seals, 8. 98 52, 53 

for forged documents, 8. 98 52, 53 

for instruments for counterfeiti ng coin, 

8,98 ... ... 52,53 

for counterfeit stamp or coin, 8. 98 52, 53 

for instruments for forging, 8. 98 52, 53 

who may institute ... 52,53 

disposal of things found on 52, 53 


SEARCH {Concluded)— 
of persons wronjrfully 
to lulow 


Page. 


all persons 
102 ... 


confined, 8. 100 
facilities for, S« 


who may be summoned to attend, 
8. 103 ... ... ... 

to be made in presence of witnesses, 
8. 103 ... ... ^ ... 

list of articles found on, to be signed 

by witnesses, 
8. 103 

copy of, to be given to 
occupant of place, 
8.103 

occupant of place searched, may at- 
tend at, 8. 103... ... ^ 

entitled to receive list of 
articles found, 8. 103... 
in presence of Magistrate, 8. 105 
when, may be made by Police-officer 
for document or other thing, 8. 1^ 
when, how and by whom, to be con- 
ducted, 8. 165 _ 

in gaming and disorderly houses 
for contraband salt 
for stamped paper 
for excisable arti els 
by officer in charge of another Police- 
station, 8. 166 

hours for making, in Police-investiga- 

••• 

by night 

SEARCH- WARR AN T— 


execution of ... ... 51, 53 

execution of, in zenanas, 8. 48 ... 29 

when, may be issued, 8. 96 ... 51 

8. 96 does not authonse any Magis- 
trate other than a District Magis- 
trate or Chief Presidency Magistrate 
to grant a warrant to search for 
documents in custodjr of the Postal 
or Telegraph authorities, 8. 96 ... 51 

for a letter in the Post Office, issue 
of, by Magistrate not empowered ... 51 

what is essential to the legality of ... 52 

not obligatory upon a Magistrate to 
wait until a preliminary enquiry has 
been held before issuing ... 52 

whether order for issue of, good 
where no summons issued in the first 


instance ... ... ... 62 

should, except under special circura- 
stonces, be executed between sunrise 
and sunset ... ... ... 62 

power of Court to restrict, 8 . 97 ... 62 

search of house suimocted to contain 
stolen property, forged documents, 

&c., 8. 98 ... ... 52, 53 

disposal of things found in search be- 
yond jurisdiction, 8 . 99 ... ... 63 

for persons wrongfully confined, 8 . 100 63 

general provisions relating to ... 63 

mode of issuing ... 63, 64 

directions, Ac., in, 8. 101 ... ... 53 

persons in charge of closed place to 
allow execution of, 8 . 102 ... 64 

to be executed in presence of witnesses, 

8 . 103 ... ... ... 64 

occupant of place searched may attend 
execution of, 8. 103 ... ... 64 

rules as to selection of witnesses to be 
present at execution of ... ... 54 

power to impound documents, Ac., pro- 
duced under, 8. 104 ... ... 64 

Magistrate may direct search in his 
presence under, S. 105 ... ... 64 
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SBOUNDBRABAD— 

transfer of oase from ... ... 347 

SECURITY— 

direction for, by Court issuing war- 
rant for arrest, S. 76 ... ... 43 

/or kiepino peace— 

on conviction who may require, S. 106 55 

void on conviction oeing set aside, 

S. 106 ... ... ... 55 

term of ... ... ... 55 

who may be required to give 55, 56 

limit of , S. 107 ... ... ... 66 

who may take ... ... ... 56 

person outside jurisdiction whether 
liable to give ... ... ... 66 

non-resident zemindar whether liable 
to give ... ... ... 67 

information upon which Magistrate 
may institute proceedings for taking 57 
to be reasonable .. . ... ... 60 

what to be stated in order to show 
cause against, S. 112 ... ... 61 

personal attendance may be dispensed 
with in proceedings for, S. 116 ... 63 

procedure as to ... ... ... 64 

when accused is in jail ... 66 

unlawful discharge of person imprison- 
ed in default of furnishing ... 68 

cancellation of bond for ... ... 68 

High Court affirming conviction, can- 
not add order for ... ... 279 

order for, by Magistrates not empower- 
ed to require, void, S. 530 ... 349 

/or good hehh,viour— 

from persons arrested under S. 65 ... 33 

who may require... ... 68,69 

from whom required, S. 110 ... 69 

accused entitled to be heard before 
order for ... ... ... 59 

to be reasonable ... ... ... 60 

what to be stated in order to show 
cause against, S. 112 ... ... 61 

procedure as to ... ... 63,64 

what is breach of bond for .. 66, 67 

order for, by Magistrate not empower- 
ed void, S. 530 ... ... 350 

when appeal lies from order requiring, 

S. 406 ... ... ... 270 

character and class of sureties as ... 61 

contents of order as to, S. 112 ... 61 

order for, must specify period ... 61 

order for, where person called upon is 
present in Court, S. 113 ... 62 

ought not to be made until accused 
has been heard ... ... 62 

evidence in proceedings for taking, 

S. 117 ... ... 6;i, ^ 

order for, S. 118 ... ... 65 

not to be excessive ... ... 65 

proceedings in all cases, subsequent to 
order for ... ... ... 66 

commencement of period for which, 
required, S. 120 ... ... 66 

appeal from order for, lies when 66, 67 
discharge of person called on to give ... 66 

when person req^uired to give, is in jail 66 

contents of bonds for, S. 121 ... 66 

imprisonment in default of, S. 123 ... 67 

when to be re- 
ported to Ses- 
sions or High 
Court, S. 12^.. 67 

procedure in case of imprisonment in 
default of, S. 123 ... ... 67 

when imprisonment in default of, is 
simple or rigorous, S. 123 ... 67 


Rage* 

SECURITY {Conoludedh- 
for good behaviour (concluded)— 

amopnt of, not to be incrc^Med after 
summons or warrant ... ... 67 

whether appeal lies from order requir- 
ing ... ... ... 67 

release of person imprisoned in default 
of, S. 124 ... ... ... 68 

discharge of person imprisoned in de- 
fault of giving, by Magistrate, 8. 124 68 

discharge on report by High Court or 
Sessions Coil i*t, S. 124 ... ... 68 

power to release person imprisoned in 
default of, 8, 124 

taking of fresh, on cancellation of 
surety-bond, S. 126 

discharge of sureties under bond for, 

8. 126^ ... ... ... 

for appearance of lunatic, 8. 466 ... 312 

SEIZURE- 

of false weights and measures, 8. 153 95 

of property, procedure of Police upon, 

523 ... ... ... ^24^1 

SENTENCE— 

by different Courts, 8. 31 ... ... 17 

Sessions Judge, 8. 31 ... ... 17 

Joint Sessions Judge, 8. 31 ... 17 

Additional Sessions Judge, 8. 31 ... 17 

Magistrates, 8. 32 ... ... 17 

of imprisonment in default of fine, 

S. af ... ... ... 18 

of imprisonment with solitary confine- 
mentin ... ... ... 18 

in case of conviction of several offences 
at one trial, 8, 35 ... 20,21 

commencement of, in case of conviction 
of several offences in one trial, 8. 35. 20, 21 
for each offence Court should pass 
separate ... ... ... 22 

of imprisonment security when requir- 
ed from person undergoing, S. 120 ... 66 

as to separate sentences under S. 235. 170,171 
in summons-case, 8. 245 ... ... 177 

copy of, of military offender where to 
be forwarded ... ... 177 

Court bound to pass some, if it records 
finding of guilty ... ... 177 

power 01 remitting, wholly in Govern- 
ment ... ... ... 185 

according to law to be p^sed by 8es- 
sions Judge on conviction by jury, 

S. 306 ... ... ... 215 

whether Court can review or alter its 
own ... ... ... 237 

procedure where Magistrate cannot 

pass sufficiently severe, 8. 349 238 
of 2nd or 3rd Class Magisrate 
when unable to pass suffi- 
ciently severe, S. 349 ... 238 

transfer of case to superior Magistrate 
f. r enhancement of ... ... 238, 239 

writing of judgment should precede 
passing of ... ... ... 248 

passed or direction given that accused 
be set at liberty before judgment is 
written is ille^l ... ... 249 

separate, should be passed on each 
charge or head of charge ... 250 

of transportation, 8. 368 ... ... 251 

not to specify place 
of transportation, 
8.368... ... 251 

of death, 8. 368 ... ... ... 251 

accused to be informed as to 
f time for appealing from, 

p 8.371 ... ... 252 
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SENTENCE (ConHnusd)’-~ 

of death, time within which appeal 

from, mast be hied ... 252 

to be submitted to High Court 
for confirmation, S. 374 .. 253 

powers of High Court on sub- 
mission for confirmation of, 

S. 376... ... 264. 255 

not to be confirmed till time 
for appeal expired, S. 376. 

254,355 

confirmation of, to be signed 
by two Judges, S. 376 254, 255 

execution of, S. .381 ... 2.56 

rules as to carrying out 256, 257 
postponement of, by High 
Court in case of pregnant 
woman, S. 382 ... 257 

power of High Court to com- 
mute, to transportation for 
life, S. 3S2 ... ... 257 

Sessions Court has no power 
to postpone execution of ... 257 
copy of, to bo sent by Sessions Court 
to District Magistrate, S. 373 ... 253 

copy of, and findii^ of Sessions Court, 
to be sent to District Magistrate, 

S. 373 ... ... .. 353 

in Ma<lras, to be communicated by 
Magistrate to Superintendent of 
Police ... ... 253 

when reversible by reason of irregu- 
larity, S. 537 ... ...254,257 

of death to be signed, on submission 
to High Court for confirmation of, 

S. 377 ... 255 

of Assistant Sessions Judge or District 
Magistrate, powers of Sessions Court 
asto, S. 380 ... ...255,256 

of Assistant Sessions Judge or Magis- 
trate under S. 34, confirmation of, 

S. 380 ... ... 255,256 

of transportation, warrant for, S, 383... 257 

execution of, S. 383... 257 
of imprisonment, execution of, S. 383... 257 

warrant for, S. 383... 257 
to commence from time of passing ... 257 
definite period to be stated in .... 2.")8 

suspension of execution of, S. 388 ... 262 

of whipping, execution of 262, 264 

not to be executed by instal- 
ments, S. 393 ... 263 

exemptions from, S. 393 . 273 
on escaped convicts, execution of, 

S. 396 ... ... ... 264 

on offender already undergoing, S. 397. 

264, 265 

commencement of subsequent, S. 397. 

264,265 

in case of person undergoing imprison- 
ment in default of, of fine annexed 
to substantive sentences of imprison- 
ment, penal servitude, or transporta- 
tion where there are further sub- 
stantive sentences, S. 398 .. 265 

on juvenile offenders to confinement in 
reformatory, 8. 399 ... ... 265 

return of warrant on execution of, 

8. 400 ... ... ... 266 

who may remit, S. 401 ... 266,267 

suspend, 8.401 ... 2^,267 

suspensions, remissions, or commuta- 
tions of, by Government ... ... 266 

re-arrest of offender on cancellation 
of remission on suspension of, 8. 401. 

26(5, 
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SENTENCE (Conclude)— 

cancellation, suspension or remission of, 
8.401 ... ... 266,267 

who may comm ut 3, S. 402 ... ... 267 

as to remission or commutation of, in 
Punjab ... ... ... 267 

when to commence where acquittal set 
aside ... ... 274 

power of High Court in dismissing 
appeal as (Jourt of Revision to en- 
hance ... ... ... 278 

suspension of, pending appeal, S. 426... 282 
alteration of, on referance by High 
Court Judge exercising original 
criminal jurisdiction, 8.434 ... 284 

suspension of, by Court of Sessions or 
District Magistrate pending refer- 
ence to High Court, S. 438 ... 292 

enhancement of, on revision by High 
Court ... ... ... 296 

of fine, on a number of persons must 
impose on specific fine on each ... 297 
which may be passed by Provincial 
Magistrates on European British 
subjects, 8. 446 ... I^), .301 

on European British subject which 
Court of Sessions may pass, 8. 449 ... 303 
in case of offences against administra- 
tion of justice, 8. 480 ... ... 320 

passed under S. 349 on proceedings 
recorded by another Magistrate, 
void if Magistrate not empowered, 

8. 530 ... ... 349,350 

failure ofjustice by reason of irregu- 
larity a ground for setting aside, 
8.537 ... ... .. 354 

SENTENCES- 

passed under repealed Acts, saving of, 

8 2 2 
by Criminal Courts ... 17, 23 

by Hiph Court, 8. 31 ... ... 17 

by Joint Sessions Judge, 8. 31 ... 17 

by Sessions Judge, 8. 31 ... ... 17 

which may be passed by Additional Ses- 
sions Judge, 8. 31 ... ... 17 

by Assistant Sessions Judge, S. .31 ... 17 

which Magistrates may pass, 8. 32 ... 17 

in case of conviction of several offences 
at one trial, S. 35 ... 20, 22 

gradation of severity of different kinds 
of, 8. 396 .. ... ... 264 

SEPARATE CHARGES— 

for distinct offences, 8. 233 166 

SEPARATE SENTENCE 

should be passed for each offence ... 22 

SERVANT— 

service of summons on, in Presidency- 
towns, 8. 70 ... ... ... 41 

SERVICE— 

of conditional notice for removal of 
nuisance, 8. 134 ... ... 75 

SERVICE OF SUMMONS— 

by whom, 8. ()8 ... ... ... 36 

mode of ... ... 40,41 

when person summoned cannot be 
founa, S. 170 ... 41 

on adult male member of family, 8. 70 41 

when receipt is not obtainable, 8.71... 41 

by affixing copy on house, 8. 71 41 

on adult male member of family, return 
of ... ••• ••• ••• 

on medical officers ... ... 41 

on servant in Presidency- towns ... 41 

return of, how to be made ... ... 41 

on railway servants, 8. 72 ... ... 41 

on (Government servants, 8. 72 ... 41 

33 
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SERVICE OP SUMMONS (Concluded)- 
outside local limits, S. 73 ... ... 42 

proofof, 8. 74 ... 42 

affidavit of , S. 74 ... ... 42 

where serviiijer-offioer is not present, 
proof of, 8. 74 ... ... ... 42 

cn jail officers ... ... ... 42 

on departmental officers ... ... 42 

penalty for avoiding, S. 88 ... 47, 48 

by proclamation, S. 134 ... ... 75 

oiyurors and assessors effected through 
District Magistrate, S. 3^ ... 224 

SESSIONS- 

rules as to fixing time of, in Bengal ... 1«S0 

in Bombay... 131 

of High Court, time, place and notice 
of ... ... ... 225, 226 

SESSIONS CASES— 

inquiry in case of 146, 159 

SESSfONS COURT— 

power of Local Government to estab- 
lish, S. 9 ... ... ... 8 

as to appeals from ... ... 17 

when, may require Postal Telegraph 
auuiorities to produce documents, 

8.96 ... ... ... 51 

who may exercise powers of, in 
Hyderabad ... ... ... 125 

when, may take cognizance of offences, 

S. 193 ... ... ... 129 

as to, in Upii^r Burma ... ... 130 

how complaints referred by Subordi* 
nate Magistrates under S. 192 are to 
be sent ... ... ... 129 

when Courts of Sessions may take cog- 
nizance of offences, S. 193 ... 129 

what cases may be tried by Additional 

and Joint 
Sessio ns 
Judges, S. 

193 ... 130 

by Assistant 
Sessio ns 
Judge, S. 

193 ... 130 

as to Courts of Sessions in Upper 
Burma ... ... ... 130 

fact of commitment being made suffi- 
cient to enable Sessions Judge to 
proceed with the trial ... ... 130 

rules in Bengal as to fixing of Ses- 
sions ... ... 130, 131 

in Punjab as to commitment and 

trial of Sessions cases ... 131 

in Bombay ... 131, 132 

what record to Magistrate to include 
when a commitment is made to ... 157 

when, may alter charge, S. 227 ... 163 

has no power to add a charge as to 
which no evidence has been taken by 
committing Magistrate ... ... 164 

Local Government may order parti- 
cular class of offences to be tried by 
jury before, S. 269 ... ... 192 

trial before, to be by jury or with asses- 
sors, S. 268 ... 192 

to be conducted by Public 
Prosecutor, S. 270 ... 194 

verdict in, when to prevail, S. 306 ... 215 

when, may summon another set of 
jurors or assessors, S. 327 ••• 224 

when, may offer conditional pardon, 
S.337 ... ... ... 226 

as to record in trials before, S. 356 ... 242 

to send copy of finding and sentence to 
District Magistrate, S. 373 ... 253 


SESSIONS COURT {Concluded)-^ 

to submit sentence of death to High 
Court, S. 374 ... ... ... 253 

no power to postpone sentence of death 
confirmed by High Court ... 257 

appeals to, how heard, S. 409 ... 272 

appeal from sentence of, 8. 410^ ... 272 

power of, to call for records of inferior 

Courts, S. 436 ... ... 285 

to order commitment for trial 
of accused improperly dis- 
charged, 8. 4^ 
to order further inquiry on 
revision, S. 437 ••• 289 

when, may report to High Court, S. 

ICC --- 292 

to transmit explanation of lower Court 
with records tb High Court ^ ... 293 
when commitment of European British 
subject to be to, 8. 447 ... ••• 301 

sentence which may be passed by, on 
European British subject, S. 449 ... 303 

procedure in case of person committed 
before, being lunatic, S. 465 ... 312 

newer of, as to offences committed 

before itself, S. 477 ... 318 

Civil or Revenue Court to 
commit to, S. 478 ... 319 

no power to commit to itself person 
charged with giving false evidence 
before it ••• 3«'4 

power of, to direct levy of amount due 
on certain recognizances, 8. 610 ... 340 

SESSIONS COURTS- 

existing when Code came into force 
deemed to be established under this 
Act, S. 9 ••• ••• ••• 9 

rules in Burma for conducting prosecu- 
tions before ... ••• 195 

SESSIONS DIVISION— 

what is a, 8. 7^ ... 8 

divided into districts, 8. 7 ... 8 

existing, maintained till altered, S. 7 8 

Presidency -towns to be deemed districts, 

8, 7 ... • • • ' • • ® 

power of Local Government to order 
cases to be tried in different, S. 178... 118 
SESSIONS JUDGE - 

appointment of, 8. 9 ... 8 

Additional, S. 9 8 

Joint, 8. 9 ... 8 

Assistant, S. 9 8 

sentences which may be passed by 9 

by Additional 9 

by Joint 9 

by Assistant 9 

Joint, cannot exercise power of, under 
Chapter XXXII ... ... 9 

subordination of Assistant Sessions 
Judges to, 8. 17 ^ ... ••• H 

what powers a Joint, cannot exer- 
cise ... ^ ... a' 

sentence which, may pass, 8. J1 ... 17 

Assistant, may pass, S. 31. 17 
Joint, cannot in Bombay exeroise 
powers of, under Chapter XXXll ... 17 

as to appeals from Assistant ... 17 

confirmation by an Additional, is not 
within the terms of S. 34 -- 20 

to confirm any sentence by District 
Magistrate exceeding 4 years and any 
sentence of transportation, S. 34 ... 20 

has no power to interfere with order 
of a Magistrate attaching disputed 
land under S. 146 ... *-• 92 

‘ what cases to bo tried by Joint, S* 198 130 
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Pair©* 

SESSIONS JUDGE {Oondud^d)^ 

what oases to be tried by Additional^ 

8* 198 ... ISO 

by Assistant, 

8. 193 ... 130 

fact of ooromitment being made suffi- 
cient to enable, to proceed with trial 130 
manner of recording evidence beforei 
8,364 ... ... ... 241 

procedure of, where witness denies any 
part of evicence, S. 360 ... ... 244 

to record findings on all charges ... 249 

impro^r for, in referring sentence of 
deatn for confirmation to recommend 
prisoner to mercy ... 264 

sentencing to transportation for life in* 
stead of capitally to give his reasons 254 
confirmation of sentence of Assistant, 

S. 380 ... ... ... 266 

appeal from sentence of Assistant, 
8.408 ... ... ... 271 

power of Joint, in cases of reference or 
revision ... ... ... 286 

to have jurisdiction over European 
British subject must be one himself, 

8. 444 ... ... ... 800 

when Assistant, has jurisdiction over 
an European subject, S, 444 ... 300 

Court of different to Court of Assistant 3^ 

SESSIONS TRIAL— 

procedure where accused refuses to 
plead or claim to be tried in, 8. 272, 196 
c'-arge to be read and explained in, 

8.271 ... ... ... 195 

accused to be asked to plead on, 8, 271 195 
conviction on plea of “guilty” in, 

S, 271 ... ... ... 196 

commencement of, 8, 271 ... ... 195 

plea to be recorded in, S. 271 ... 195 

accused should plead by his own mouth 
in ... ... ... ... 195 

language in which plea should be re- 
corded in ... ... ... 195 

procedure on plea of “ not guilty ” ... 196 

refusal to plead or claim to be tried in, 

8.272 ... ... ... 196 

opening ^se for prosecution in, 8. 286 201 
examination of witnesses for prosecu- 
tion in, 8. 286 ... 201 

accused before coram it- 
ing Magistrate to be 
evidence in, 8. 287 ... 201 
evidence at preliminary inquiry admis- 
sible in, 8. 288 ... ... 203 

procedure after examination of witness- 
es for prosecution in, 8. 289 ... 205 

opening case for defence in, 8, 289 .. 205 

accused when called upon for defence, 

S. ^ , ... ... ... 205 

examination of witnesses for defence 

in, 8. 290 ... ... ... 207 

right of accused as to examination and 
summoning witnesses in, 8. 291 ... 207 

prosecutor’s right of reply in, 8. 292 ... 207 
view by assessors or jury in, 8. 293 ... 208 

when juror or assessor may be examin* 
edin, 8.294 ... ... ... 208 

jury or assessors to attend at adjourned 
hearing of, 8. 295 ... ... 208 

locking-up of jury in, 8. 296 ... 209 

charge to jury in, 8. 297 ... ... 209 

Judge to sum up evidence, 8. 297 ... 209 

duty of Judge in, 8. 298 ... 209,210 

misdirection by Judge in .. ... 2U 

retirement of jury in, 8. 300 213 

delivery of verdict in, 8. 301 21A 


Pagd* 

SB8SIONS TRIAL {Ofiiirftided)- 

nrocedure where jury differ, 8. 802 ... 214 
Judge may question jury, 8. 303 ... 214 

verdict to be given on each charge, 

S.303 ... 214 

amendment of verdict in, 8. 304 ... 216 

Judge to pass judgment on verdict in, 
8.306 ... ... ... 216 

verdict of acquittal in, 8. 306 ... 213 

guflty in, 8. 306 ... ... 216 

when to prevail in, 8. 806. 216 
procedure where Judge disagr^ with 
verdict, 8. 907 ... ... ... 219 

re-trial of accused after discharge of 
jury in, 8. 308 ... ... ... 218 

procedure in, in case of previous convic- 
tions ... ... ... 219 

SETTING AwSIDB PROOBBDING8- 

on grouhd of irregularity, 8b. 6^ ; 687* 349 : 

SHAN 8TATE3- 

whether Code applies to ... ... 1 

SHERIFF’S RETURN- 

of cepi corptM to writ of attachment, 


gower of High Court to direct defen- 


328 

1 


ant to be brought as on, 8. 491 
SHORT TITLE— 

of 0!?ode ... ... ... 

SHOW CAUSE- 

prooedure in nuisance case where ac- 
cused appears to, 8. 137 ... ... 79 

SIGNATURE- 

of receipt for summons, 8. 69 ... 40 

necessary on warrant of arrest, 8. 75 ... 42 

on documents requiring to be signed 
not to be affixed by a stamp 43, 190, 

246,257 

in case of information to Police in cog- 
nizable cases, 8. 154 , ••• 96,96 

penalty for refusing to give ... 96 

commitment to bear ... ... 156 

records to be signed and not stamp- 
ed ... ... ... ... 199 

by accused to records of examination 
whether remark is sufficient ... 246 

not to bo affixed by a stamp to warrant 267 
SIMPLE IMPRISONMENT— 

what is ... ... ... 18 

to be awarded in default of fine, 8. 33 18 

given in default of security, 8. 123 67 

SLAUGHTER-HOUSE- 

when a publ c nuisance ... ... 73 

SMALL CAUSE COURT- 

for purposes of 8. 196, Presidency-town 
subordinate to High 
Court, 8. 195 ... 133 

in mof ussil to Sessions Court, 

8.195 , ... ... 188 

appeal from conviction for contempt of, 

8. 486 ... ... ... 322 

SOLDIERS- 

trial of, in Punjab ... ... 22 

rules as to service of summons on ... 42 

protection of, for acts done in dis- 
persing unlawful assemblies, 8. 132... 70 

procedure on conviction of ... 177 

conviction of, to be reported to mili- 
tary authorities ... ... 249 

sentence of imprisonmefit to be report- 
ed to military authorities ... 267 

SOLITARY CONFINEMENT— 

provisions as to ... ^ ... ... 18 

imposing, in summary -trials ... 18 

in summary-trials ... 190 

SONTHAD PERGUNNAHS- 

extension of Cod© to ... ... 1 
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SONTHAL PEROUNNAHS {Concluded)- 
postponement of capital sentence on 

pregnant woman in ... 257 

appals in ... 271 

appeals in petty cases in ... ... 273 

appeal in, in cases of acquittal ... 274 
powera of Appellate Court to enhance 
sentence in ... ... 278 

sentences in criminal cases whether 
hnal in ... ... 283 

whethei' reversing of finding or sen- 
tence in ... ... ... 354 

SPECIAL COURT- 

of British Burma may hear appeal In 
case transferred by it to Judicial 
Commissioner ... 346 

SPECIAL FORM OF PROCEDURE- 

saving of, S. 1 ... ... ... 2 

SPECIAL JUROKS- 

in Presidency-towns, when chosen, 

S. 276 ... ... ... 197 

extent of exemption of, S. 311 ... 220 

number of, S. 312 ... ... 220 

list of, to be prepared by Clerk of 
Crown, S. 313 ... ... 220 

publication of lists of, S. 314 ... 221 

number of, to be summoned at each 
Sessions in Presidency-towns, S. 315. 221 
SPECIAL JURY— 

trial in Presidency-towns by, S, 276 ... 197 
list of, to be prepared yearly, 

S. 313 ... ... ... 220 

SPECIAL LAWS- 


saving of 

trial of offences under 
conviction under, and also under Penal 
Code illegal 

jurisdiction conferred by, on Magis- 
trates and Courts of Sessions 
SPECIAL MAGISTRATES- 


who may be appointed, S. 14 
conferring of powers on, S. 14 
delegation of powers of. S. 14 
jurisdiction and powers of 
SPECIAL POWERS - 


2 

16 

22 

310 

10 

10 

10 

10 


conferred by other laws, saving of, 

S. 1 ... ... ... 2 

SPECIAL RULES— 

of evidence ... ... 336,338 

SPEEDY REMEDY— 


temporary orders as to public nui- 
sance when, necessary ... ... 80 

SPLITTING UP— 


offences by Magjistrates not having juris- 
diction over whole illegal 21 
for purpose of trying minor 
parts summarily, illegal 171, 186 
to withdraw cases from cogni- 
zance of proper tribunal 236, 237 

STAMP— 


bearing name not sufficient signa- 
ture ... ... 155 

commitment not to be signed by means 
of . . ... ... 155 

instead of signature, use of, by Magis- 
trate ... ... ... 190 

not to be affixed instead of signature 
to warran ts ... ... 257, 258 

not a sufficient signature to documents 
required to be signed ... ... 262 

STAMP DUTY— 

exemption of copies of proceedings 
from ... ... ... 364 


STAMP LAW— 

procedure in case previous conviction 
of offences against, S. 348 ... 237 


Page* 

STANDING COUNSEL-* 

entitled without permission to conduct 
prosecution, S. 495 ... ... 330 

STATE PRISONER— 

Regnlations and Acts as to ... 328 

STATEMENT^ 

person when questioned by Police- 
officer when and when not bound to 
make true, S. 161 ... ... 100 

to Police-officer not to be signed by 
person making it or admitted in 
evidence against accused, S. 162 ... 101 

as to admissibility of oral evidence of, 
to Police made and reduced into 
writing ... ... ... 101 

what Magistrate has power to record, 

8. 164 ... ... ... 104 

Court cannot refuse to allow accused 
to make a ... ... ... 152 

of accused how to be taken .down ... 152 
as to presumption wlion charge found- 
ed upon contradictory ... ... 172 

accused may put in written, in warrant- 
cases, S. 256 ... ... ... 182 

wlien, of person accepting pardon may 
be used in evidence against him, 

8. 3:19 ... ... . 228 

of accused, language in which to be 
taken down ... ... ... 231 

whole of, of acciisecl to be accurately 
recorded iu words used by him ... 247 

STATEMENT8- 

to Police of witnesses during investiga- 
tion form no portion of Police-diary 
accused can inspect such, and cross- 


examine witnesses thereon ... 114 

to Police not evidence at any stage of a 
judicial investigation ... ... 114 

STATUTE- 

13 Geo. Ill, c. 63, S. 38 ... ... 15 

3 4 Will. IV, c. 41, S. 4 ... ... 321 

11 & 12 Viet., c. 42 ... ... 151 

11 & 12 Viet., c. 42 ... ... 153 

14 & 1.5 Viet., c. 81, Ss. 1 & 2 ... 313 

21 h 22 Viet., c. 106 .. 1, 2, 124 

24 & 2.5 Viet., c. 9(5, S. 5 ... ... 167 

24&25 Viet., c. 104 ... ... 132 

28 Viet., c. 15, 8. 3 ... ... 308 

30 & 31 Viet., c. 35, S. 10 ... ... ;^42 

33 <& 34 Viet., c. 52, Ss. 3, 10 ... 124 

39 & 40 Viet., c. 46, S. 3 ... ... 3S5 

44 & 45 Viet., c. 58 ... ... 31 

STAY— 

of order for restoration of property, 

S. 520 ... ... ... 342 

STAY OF PROCEEDINGS- 

where assessor is unable to attend, 

S. 285 ... ... ... 200 

where Magistrate thinks case should 
be tried or committed for trial by 
some other Magistrate in district, 

S. 346 ... ... 236 

when after commencement of inquiry 
or trial Magistrate finds case should 
be committed, S. 347 ... ... 237 

STEALING- 


place of trial of, S. 181 ... ... 120 

STOLEN PROPERTY - 

report of, by whom and to whom, S. 45 25 

who must give information of residence 
of receiver or vendor of, S. 45 25, 26 

institution of search for, S. 9^5 52, 53 

security from habitual receiver of, 

s. no ... ... ... 69 

S OBsession of, in British territory ... 120 

ofinition of, S. 181 ... ... 120 
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STOLEN PROPERTY {Concluded)-- 
brought from foreign territory, juris- 
diction in respect of ... 120, 121 

stolen outside British territory 120, 121 
possession of, where theft committed in 
Native State ... ... ... 121 

disposal of by Court, S. 617 340, 341 

payment of money found on accused to 
innocent purchaser of, S. 619 ... .342 

duty of Police in respect of, S. 623 ... 343 

proclamation for claimants to, S. 623 343 
SUBDIVISION— 

detinition of, S. 4 (/) ... ... 4 

all existing sub-divisions which are now 
usually put under the charge of a 
Magistrate are deemed to have been 
made under this Code ... .. 4 

SUB-DIVISIONS— 

districts dividefl into, S. 8 ... ... 8 

existing, maintained, S. 8 ... . . ••• ^ 

power of Local Government to divide 
districts into, S. 8 ... ... 8 

Cantonment Magistrate deemed a 
Magistrate of ... ... ... 8 

Magistrate of 1st or 2nd Class may be 
put in charge of, S. 13 ... ... 9 

division of district is a ... ... 9 

SUB DIVISIONAL MAGISTRATE— 
Magistrate of 1st and 2n(l Class in 
charge of Sub-division to be called 
S, 13 ... ... ... 9 

Bubordination of Magistrate to, S. 17 11 

ordinary powers of, S. 36 ... ... 22 

atlditional powers conferriblo on, S. 

37 ... ... ... ... 22 

when report of arrests to bo made to, 

S. 62 ... .. ,35 

may direct wari*ant to landholders, 

S. 78 ... ... ... 44 

issue search-warrant for persons 
wrongfully confined, S. 10(/ ... 53 

require security for keeping peace 
on conviction, S. 106 ... 55 

power of, to take bond for keeping 
peace, S. 107 ... ... ... 56 

may cancel surety-bond, S. 126 ... 68 

conditional order for removal of nui- 
sances by, S. Lk3 ... ... 71 

prohibition by, of repetition or contin- 
uance of nuisance, 
S.143 .. ..80 

not to be questioned 
by Civil Court ... 80 

temporaiy injunction by, in urgent 
cases, S. 144 ... ... ... 80 

may pass order under S. 145 ... 84 

how and w'hen to act in disputes as to 
possession of land, S. 145 ... 84 

power of, to issue summons or war- 
rants for offence committed outside 
local jurisdiction, S. 186 122, 123 

may issue summons or warrant for of- 
fence committ- 
ed beyond local 
iurisdic tio n, 

S. 186 122, 123 

or refer matter 

to High Court, 

S. 186 122, 123 

procedure of, S 

187 ... ... 123 

when, may take cognizance of ofiPenoes, 

S. 191 ... ... ... 127 

may transfer cases other than cases 

transferred to himself, S. 192 1*.^, 129 

may commit for trial, S. 206 ... 148 


Page. 

SUB DIVISIONAL MAGISTRATE [Conoid.) 
submission of case to, by Subordinate 
Magistrate who is unable to pass suffi- 
ciently severe sentence, 8. 349 ... 238 

duly empowered may call for rocoixls 

of inferior Courts, 

S.4.35 ... 286 

in case of irregu- 
larity to forwai’d 
records to Dis- 
trict Magistrates, 

S. 435 ... ... 285 

may issue order for maintenance, S. 488 324 
appointment of Public Prosecutor by, 

8.492 ... ... 328.329 

withdrawal of cases from Subordinate 
Mngistmtes by, S. 528 ... ... 348 

to record reasons for withdrawal or 
recall of cases, S. 528 ... ... 348 

recall of cases made over by, S. 528 ... 348 
SUBMLSSION— 

of report to Magistrate where cogniz- 
able offence suspected, S. 158 
of verdict of jury to High Court, 8. 307 

216-218 

of sentences for confirmation 25ii — 256 

discharge upon, of person charged with 
contempt, S. 484 ... ... 322 

SUBMITTING CASE— 

to superior Magistrate, S. 346 ... 236 

SUBORDINATE MAGISTRATES— 

appointment of, S. 12 ... ... 9 

power and jurisdiction of, ordinarily to 
extend throughout district, 8, 12 ... 9 

local limits of jurisdiction of, S. 12 ... 9 

report of sufficient ground for summons 
to keep the peace ... ... 68 

rescinding oraer as to public nuisance 
made by, S. 144 ... ... 80 

deputation of, to make inquiry as to 
clispnte concerning land, S. 148 93, 94 

issue of process by, for offence commit- 
ted outside local jurisdiction, S. 186 

122, 123 

sanction in Madras for prosecution of 141 
to submit calendars of convictions to 
District Magistrates ... ... 250 

further inquiry by, under S. 437 289, 2^ 

application by, to District Judge for 
issue of commission, S. 506 ... 336 

SUBORDINATE MAGISTRATE, 1ST 
CLASS— 

moaning of, S, 3 ... ... 3 

SUBORDINATE MAGISTRATE, 2ND 
CLASS- 

mcaning of, S. 3 ... ... ... 3 

SUBORDINATE POLICE OFFICER— 
report by, of investigation into offence, 

S. 168 .. ... ... Ill 

SUBORDINATION— 

of Assistant Sessions Judges to Sessions 
Judge, 8. 17 ... ... ... 11 

of Magistrates, S. 17 ... ... 11 

of District Magistrate to Sessions 
Judge, to what extent, 8. 17 ... 11 

of Magistrates to District Magistrates, 

S. 17 ... ... ... 11 

of Sub-divisional Magistrates, S. 17 ...' 11 

of Courts in matters relating to grant 
of sanction to prosecute, S. 195 132, 133 

of Magistrates in matters relating to 
granting, revoking, &c., sanction to 
prosecute ... 138 

SUB-REGISTRAR - 

when to be deemed a Civil Court, 

S. 483 ... ... ... 321 
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Page. 

SUB-REGISTRAR {Oonchided)-- 

appeal from, in case of oontempts, 

^ ••• ••• 3^S2 

SUCCESSION ACT (X OP 1805)— 

domicile under ... ... 6 

SUICIDB- 

Polloe to inquire and report on, S. 174 116 

when Police to send body to medical 
man, S. 174 
SUIT— 

not to lie against Magistrate for acts 
done in good faith for removal of 
public nuisance, S. 142 ... ... 79 

in 8. 142 seems to refer to suit for dam- 
ages ... ... ... 79 

SUMMARY CASE- 

nature of offence to be clearly explain- 
ed in, 8.242 ... ... 176 

no necessity to frame formal charge in, 
S.242 ... ... ... 176 

finding not limited by complaint or 
summons in, S. 246 ... 178 

SUMMARY POWERS— 

not to be exercised by Magistrate ex- 
ercising powers under S. 34, S. 260 

186,187 

may be exercised in respect of what 
offences, S. 264 ... 186, 187 

what Magistrates have, S. 260 186, 187 

ot Benches and Magistrates, S. 260 186, 187 

S.261 .. 189 

improper exercise of ... 187, 188 

SUMMARY REJECTION— 

of appeal, S. 421 ... ... 277 

SUMMARY-TRIAL- 

sentence of solitai’y confinement in ... 18 

what Magistrates may hold, S. 260 186, 187 
whether offence is subject of, depends 
on complaint ... •• 187 

whether solitary confinement may be 

ordered in ... ... 190 

appeal lies from convictions, 

S. 414 ... ... 273 

by Magistrate not empowered, void, 

S. 630 ... ... 349,350 

SUMMARY-TRIALS- 

who have power to try summarily, 

S. 260 ... ... ... 186 

of what offences, S. 280 ... ... 186 

. of offender under Abkaree Act ... 187 
how to determine when case may be 
tried summarily ... ... 187 

notification by Government of Bengal 
respecting Benches of Magistrates in 
certain districts as to ... ... 188 

Presidency Magistrates to submit 

returns showing 
working of their 
Courts to be sent 
to Commissioner 
of Police ... 188 
in Madras ... 1^ 
in Bombay ... 189 
in Bengal ... 189 
power of Local Government to invest 
Bench of Magistrates invested with 
less power to try summarily, S. 261... 189 
when Magistrate not empowered tries 
offender summarily ... 189 

procedure for summons and warrant- 
cases applicable to, S. 262 ... 189 

limit of imprisonment in, S. 262 ... 189 

not illegal to impose solitary confine- 
ment as part of sentence in 190 

record in cases where there is no appeal, 

S. 268 ... ... ... 190 


SUMMARY-TRIALS {Condud$d^ 
what final order or judgment in war- 
rant-cases tried summarily ought to 
show ... ... ... 190 

record in appealable cases in, S. 264 ... 191 
Magistrate bound to state substance of 
witnesses’ evidence in ... ... 191 

language of record and judgment In, 

S. ^ ... ... ... 191 

Bench may be authorised to employ 


clerkj S. 266 


191 

191 


inspection registers in 
SUMMING UP- 

case for prosecution where accused does 

not go into defence, S. 289 ... 205 
defence, S. 290 ... ... 207 

by Judge in case tried with assessors, 

S. 309 ... ... ... 218 

SUMMONING— 

jurors in High Court ... 220—222 

and assessors ... ^4, 225 

SUMMONS- 

form of, S. 68 ... ... ... 86 

by whom issued, S. 68 ... ... 36 

to be served. S. 68 ... 36 

writing, what it includes ... ... 37 

what to be entered in, so as to identify 
person ... ... 37 

should specify place at which person is 
requiiw to attend ... ... 37 

as to accused attending on, waiting a 
reasonable time for Court ... 37 

rules as to fees chargeable for service 
and execution of the several processes 
in Bengal fi-amed by High Court at 
Fort William ... ... 37,38,39 

process-fees in Madras, rules as to 39, 40 
in Buimia, rules as to ... 40 

in Aden, rules as to ... 40 

batta to witnesses in criminal cases 
should be paid daily as it becomes 
due ... ... ... ... 40 

in certain cases letter signed by Judge 
or Magistrate to be substituted for 40 
in case of Revenue-officers ... ... 40 

how served, S. 69 ... ... 40 

signature of receipt for, S. 69 ... 40 

on a Police-officer how served ... 40 

what is sufficient service ... ... 41 

service when person summoned cannot 
be found, S. 70 ... ... 41 

procedure when receipt cannot be ob- 
tained, 8. 71 ... ... ... 41 

returns of service of ... ... 41 

service on servant of Government or of 
Railway Company, S. 72 ... 41 

rules as to service of, upon persons 
employed by Government passed by 
Calcutta High Court ... 41 

service of, outside local limits, 8. 

73 ... ... ... ... 42 

proof of service in such cases and when 
serving officer not present ... 42 

when warrant may be issued in lieu of, 
or in addition to, 8. 90 ... ... 49 

where warrant should not issue ... 60 

absconding to avoid service of, is pun- 
ishable ... ... 50 

to produce document or other thing, 8. 94 50 

how complied 
with, 8. 94. ...50, 51 
procedure by Magistrate requiring pro- 
duction in evidence of documents 
recorded in a Court of Justice ... 51 

procedure as to production of letters 
and telegrams, ». 95 ... ... 51 
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SUMMONS {Ctmclud^y- 

for delive^ of documents from Postal 
or Telegraph authorities who can 
require ... ... 51 

it is not necessary to call witnesses in 
support of an information laid be* 
fore a Magistrate previous to issuing, 
to show cause under S« 107 ... 58 

when to issue on person likely to com- 
mit a breach of the peace, ». 114 ... 62 

issue of, for offence committed beyond 
local jurisdiction, S. 186 ... ... 122 

when, to be issued by Magistrate, S. 204 147 

as to ground for interference of High 
Court where warrant issued when, 
should have been issued ... ... 147 

to witnesses for defence where accused 
is committed, S. 216 ... ... 156 

refusal to, unnecessaiy witnesses unless 
deposit made, S, 216 ... 156 

as to issue of fresh ... ... 157 

SUAIMONSCASBS— 

proceedings under S. 145 should in all 
points of procedure be regarded as... 85 

procedure in, S. 241 ... ... 176 

evidence of witnesses who appear to be 
giving false evidence to be recorded 
at length in the vernacular ... 176 

substance of accusation to be stated in, 

8.242 ... ... 176 

it should be clearly stated to the ac- 
cused that he is about to be put on 
his trial and what is the nature of 
the offence with which he is charged 176 
conviction on admission of truth of 
accusation, S. 243 ... ... 176 

procedure when no such admission is 
made, 8. 244 ... ... ... 176 

Magistrate bound to examine all wit- 
nesses whom an accused person may 
produce for his defence ... 176 

conviction by a Magistrate who has 
refused to examine a witness form- 
ally tendered on behalf of accused 
is absolutely illegal ... ... 176 

as to duty of prosecution in ... 177 

See Duty of Prosecution. 


where complainant is required to pay 
fees or expenses for witnssses and 
fails to do so in 

fee in non-cognkable cases for applica- 
tions or petitions containing a com- 
plaint or charge of offence in 
acquittal in, 8. ^5 
sentence in, S. 245 

Court bound to pass some sentence if 
it records a verdict of guilty in 
award of compensation for making 
frivolous complaint does not preclude 
Magistrate from sanctioning prose- 
cution for making false complaint 
in • . • • • 

rules as to military offenders in Bom- 
bay and the Punjab 
copies of convictions and sentences of 
persons in the Military Department 
must be forwarded to Milita^ 
Department of Government of India 
as to convictions of other Government 
servants in 

finding not limited by complaint or 
summons in, 8. 246 

accused to be acquitted on non-appear- 
ance of complainant in, 8. 247 
unless charge drawn up no order oi 
acquittal can be passed in a. 


177 


177 

177 

177 

177 


177 

177 


St 


177 

178 
178 
178 
178 


aUMMONS-OASBS {CondndtO)- 

if proceedings before Magistrate bo 
irregular as to amount to no trial, ao- 
quittal will be invalid in ... 178 

adjournments in... ... ... 178 

M^strate not bound before acquit- 
ting accused to wait till Court is 
about to close for day to give com- 
plainant chance of appearing in ... 178 
withdrawal of oomplaint in, S. 248 ... 178 
a District Ma^strate has no jurisdic- 
tion to revive a oharge which a 
Deputy Magistrate has ^owed to be 
withdrawn in ... ... ... 179 

power of certain Magistrates to stop 
proceedings when case instituted 
otherwise than upon complaint in, 

8.249 ... ... ... 179 

as to record in, S. 355 ... ... 242 

in cases other than, S. 356 242 
SUMMONS TO PRODUCE - 

document or other thing, issue of, 

S.94 ... 50,51 

, not applicable to letters, 

l^st-cards, telegrams or 
documents in custody of 
Postal or Telegraph De- 
partment, 8. 94 50, 51 

personal atteniance not 
necessary, 8. 94 60, 51 

person attendinf^ on, is not 
a witness until called as 
such, 8. 94 ... 50, 51 

SUNDAY— 

trial on ... ... ... 357 

SUPERINTENDENT— 

powers conferred on District and 
Assistant District, of Police in Bom- 
bay ... ... ... ... 10 

of Jail to countersign petition of appeal 
of prisoner ... ... ... 277 

SUPBRIOR- 


oflicers of Police, powers of, 8. 650 ... 367 

SUPPLEMENTARY SUMMONS— 

for jurors in Presidency- towns, 8, 316 221 

SUPPLEMENTARY 

examination of, Iw Magistrate after 
commitment, S. 219 ... ... 158 

SURETIES 

to bond for keeping the peace on con- 
viction, 8. 106. 55 

the peace before 
conviction, 8. 107 56 

for good behaviour of vagrants 
and Buspecteii persons, 8. 109 58 

for good l^haviour of habitual 
offenders, 8. 110 ... 59 

as to character and class of ... 61 

number, character, and class of, to be 
stated in order to show cause, 8. 112 61 

bond in case of infants for keeping the 
peace or for good behaviour to be 
executed only by, 8. 118 ... ... 65 

bond by, against breach of peace, 8. 118 65 

for good behaviour, 8. 118 ... 65 

not to be excessive ... 65 

power of Court to reject, S. 122 ... 67 

reasons for rejecting, to be recorded, 

8. 122 ... . ••• 67 

discharge of, for peaceable conduct or 

§ ood Dehaviour of another person, 

1, 126 •*: 
appeal from order discharging 
release of accused after investi^ting 
offence upon jBriving bond with, or 
giving bond without, 8. 169 111 
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StTKETIES iConchuJgdy- 

to bail-bond, S. 499 ... ... 332 

accused to furnish fresh, when others 
are dischar^fed, 8. 502 ... ... 333 

to bail-bond, application for discharge 
of, S. 502 
SURETY- 

discharge of, S. 602 ... 68,333 

SURGEONS— 

exempt from service as assessors or 
jurors, 8. 320 ... ... ... 222 

SUSPECTED PERSONS ~ 

security for good behaviour from,S. 109 58,59 

who may require, 

S. 109 58, 59 

SUSPENSION— 

of Judges and Magistrates and Justices 
of Peace, 8. 27 ... ... 15 

of execution of sentence of imprison- 
ment, S. 388 ... ... ... 262 

of sentence by whom, S. 401 ... 266 

of sentences by Governor- General or 
Local Government, S. 401 2^, 267 

Presiding Judge may be 
asked opinion as to, 

8. 401 266, 267 

procedure on applica 

tion for, S. 401. 266, 267 

of sentence, failure to comply with con- 
ditions of, S. 401. 266, 267 

nature of condition of, 

S. 401 ... 266,267 

cancellation or remission 
of, S. 401 ... 266,267 

arrest after cancellation of, S. 401 266, 267 
of sentence pending appeal, S. 426 ... 282 

effect of ... 282 
rules as to ... ... 282 

by Court of Sessions or 
DistrictMagistrate pending 
reference to High Court, 

8. 438 ... ... 292 

suspiqioN- 

cognizance of offence on transfer of 
case, S. 191 ... ... ... 127 

transfer of case taken upon, S. 191 ... 127 


who may take cognizance of, on his own 
knowledge or, S. 191 
SWEARING - 
of jurors, S. 281 
of affidavits, S. 639 


127 

200 

357 


TANK- 

fencing of, S. 133 ... 71—72 

TANGIBLE IMMOVEABLE PRO- 
PERTY— 

whatis, S. 145 ... ... ... 

what is not ... 86,81 

TELttli^r* « 

in custody of Telegraph, production of, 

8.94 ... ... 50,51 

Telegraph Department, 
who may require pro- 
d action of, S. 95 ... 61 

detention of, pending orders, S. 95 ... 51 

TELEGRAPH ACT— 

where offence against, may be tried, 

__T „^„29 ; 184 ... 16, 122 

TELEGRAPH DEPARTMENT— 

as to production of document by, S. 95 51 

detention of documents in, at instance 
of Subordinate Magistrates pending 

order, S. 95 ... 51 

of Commissioner of Police, S. 95 ... 51 

search-warrants not to apply to, S. 96 . . . 51 


Pa ttG 

TELEGRAPH DEPARTMENT (Concld.) 
employes of, exempt from service as 
jurors or assessors, S. 320 222 

issue of search-warrant for telegram in, 
by Magistrate not empowers, void, 

S. 530 ... ... ... 349 

TELEGRAPHS- 

public to aid Police, Ac., in preventing 
injuiry to, S. 42 ... ... 24 

TEMPORARY ORDER— 

in urgent cases of public nuisance, 

8. 144 ... ... ... 80 

TENDER- 

of pardon to accomplice, who may,S. 337. 226 

power of Court to direct 
District or Comrait- 
tingMagistrate,S.338 228 

TENT- 

included in term “ place,” S. 4 iw) ... 7 

TERRITORIAL DIVISIONS— 

of provinces, S. 7 ... ... 8 

THEFT— 

committed outside British territory 120, 121 
THIEF— 

security for good behaviour when 
demandable from habitual, S. 110 ... 59 

THREAT— 

confession obtained by 103, 104 

made under ... ... ... 232 

not to be used to induce accused to 
make disclosures 
THUG— 

offence of being a, where to be tried, 

S. 181 ... ... ... 120 

TITLE— 

as to dealing with, by Magistrates act- 
ing under S. 145 ... ... 90 


TRADE- 

suppression of noxious, S. 133 
TRANSFER— 


71-73 


of case taken up by Magistrate on his 
own knowledge or suspicion, S. 191 127 

of cases on information received from 
person other than Police-officer, S.191 127 
of case by Magistrates, S. 192 128, 129 

who may order, S. 192 128, 129 

powers of, on whom conferred, S. 192. 128, 129 
notice of, of cases under, S. 192 to be 
given to the parties ... ... 129 

when it is the duty of one Magistrate 
to, case to another ... ... 129 

Magistrate’s jurisdiction ceases so long 
as the, to Deputy Magistrates exists 129 
of case taken up on complaint, S. 200. 142, 143 
disposal after, 8. 192 128, 129 

under Letters Patent, 8. 267 192 

to High Court, procedure in trial 
after ... ... .. 192 

notice of, to bo given to par- 129 
ties to superior Magistrate where 
Magistrat*^ cannot pass proper or 
sufficiently severe sentence, 8.^9. 238 
procedure of superior Magistrate after, 

8. 349 ... ... ... 238 

of case for enhancement of sentence, 

8. 349 ... ... ... 238 

to another Court on claim by 
European British subject for 
Jury, 8. 451B ... 3(>4, 305 

by High Cfourt to itself, 8. 526 ... 344 

notice of application for, to be given 
tu Public Prosecutor, 8. 526 ... 344 

when Court may take bond from ac- 
cused to secure cost of prosecutor in 
caseof, 8. 526 ... ... ... 344 

pr(Scedui*e upon, 8. 526 .. ... 344 
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TRANSFER [Concluded)-^ 

by order of High Court, S. 626 ... 344 

grounds for, S. 526 ... 344 

of criminal cases ... ... 344 

powers of High Court in making order 
for, S. 526 ... ... 344, 345 

application for, to be supported by affi- 
davit, S. 526 ... ... 344,345 

notice to Public Prosecutor of applica- 
tion to, S. 526 ... ... ... 345 

of case on application of prosecution 
only on strong grounds ... 346 

on ground of Magisterial officers 
in District being personal- 

ly connected with case ... 346 
when High Court will, order 346, 347 

application not to be made by letter to 
English Department of High Court... 347 
in case of British subject, European or 

native in Native States ... 347 

practice and rules in Bengal as 
to, of cases ... ... 347 

rules in Bombay as to, of cases 347 
under Letters Patent, S. 29 ... 347 
rules as to, in Bombay ... 347 

in Bengal ... 347 

adjournment on notification being made 
to Court before hearing of intention 
to apply for, S. 526A . . ... 348 

application to adjourn case in order to 
get it transferred, S. 526 A ... 348 

of criminal cases and appeals, by 
Governor-General in Council, B. 527 348 

of case by Governor General from one 

High Court to another, S. 527 348 

from Court subordinate to one 
High Court to Court subordi- 
nate to another, S. 527 ... 348 

procedure after such, 8. 527 ... 348 

under trial removed under S. 

528, proceedings must com- 
mence de novo ... ... 348 

District or Sub-divisional Magistrate 
may withdraw or refer cases, S. 528 348 

Local Government’s power to authorise 
District Magistrate to withdraw 
classes of cases, S. 528 ... ... 348 

of case by Magistrate not empowered, 

S. 529 ... ... ... 349 

power of District Magistrates in Bengal 

to withdraw 
case^* ... 349 

in Burma to 
wi thdr a w 
cases- ... 349 

in N.-W. Pro- 


TRANSLATION (Cotuinded)— 

in Sessions cases of all vernacular docu- 
ments, depositions, Ac., into English 201 
of judgment, accused when entitled to 

262,253 


copy of, 8. 371 
TRANSPORTATION— 


Vinces to 


withdraw 
cases ... 349 

Magistrates of districts in the Punjab 
have been invested with power to 
withdraw classes of ca-ses from Magis- 
trate subordinate to them ^ ^ ... 349 

High Court may, case or try it itself, 

S. 526 ... ... ... 344 

TRANSLATION— 

of record to be forwarded with commit- 
ment to High Court, S. 218 ... 157 

of vernacular documents and deposi- 
tions in Sessions Courts ... . 201 

of judgment to be given to accused, 

S. 371 ... ... 252 

when, S. 372 ... ... 253 

when necessary, S. 372 ... 253 

of whole of evidence to be transmitted 
with petition of appeal ... "... 276 


sentence of, powers of Sessions Judges 
as to, S. 31 17 

confirmation of sentence of, S. 31 ... 17 

cannot be imposed in default of fine 19 
sentence of, by District Magistrate 
when to bo confirmed, S. 34 ... 20 

commencement of sentences of, in case 
of conviction of several oifencesin one 
trial, S. 35 .. ... ...20, 21 

sentence of, S. .368 ... ... 251 

descriptive roll in Punjab of person 
sentenced to ... ... ... 251 

execution of sentence of, S. 383. ... 257 

in Punjab in case of 
women ... ... 257 

sentence on offender already sentenced 
to, S.. 397 ... ... 284,265 

imprisonment in default of fine an- 
nexed to substantive sentence of 

imprisonment or of penal servitude 
or in case of further substantive 
sentences, S. .398 ... ... 285 

period of suspension of sentence pend- 
ing appeal excluded from ultimate 
sentence of, S. 426 ... 282 

TRANSPORTATION FOR LIFE— 

reasons for, to be given for sentence 
of, instead of capital sentence ... 254 

High Court may commute capital 
sentence to, in case of pregnant 
woman, S. 382 ... ... 957 

TRAVANCORE- 

trial of European British subjects in ... 303 
TRESPASSER— 

defect in proceedings does not make 
distrainer a, S. 538 ... ... 367 

TRIAL- 

of offences under Penal Code, 8. 5 ... 7 

against other laws, S. 5 ... 7 

when it does not 
include a con- 
tempt of the 
Hign Court ... 7 

under Penal Code ... 15 

special laws 15, 16 

local laws .. 16, 16 

not punishable with death, S. 30 16 
sentences in case of conviction of several 
offences at one, S. 35 ... ... 20,21 

ordinary place of, S. 177 ... ... 118 

place of, general provision as to ... 118 
where act done or consequence ensued, 

S. 179 ... ... 119 

is offence by reason of rela- 
tion to other offence, S. 180 119 

place of, in a case of escape from cus- 
tody, S. 181 ... ... 120 

in case of thugs or dacoits, S. 181 120 
of theft, S. 181 ... ... 120 

criminal misappropriation or 
breach of trust, o. 181 ... 120 

in respect of property stolen in foreign 
territory ... ® ... 120, 121 

place of, where scene of offence is un- 

cei*tain, S. 182 ... ... 121 

is not in one district only, S. 182 121 
where offence consists several 
acts, S. 182 ... ... 121 

where offence is continuing, 

S. 182 ... 
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TRIAL (Continued)-^ 

place of, where offence ccmdsts <ff seve- 
ral acts, 8. 182 ... ... 121 

in case of escape from oustodv 121 
where offence committed in 
Journey, S. 188 ... ... 122 

in ease of offence committed on 
voyage or Journey, S. 183 ... 122 
in case of offences against 
Railway, Telegraph, Post 
Office, Arms and Ammuni> 
tion Acts, 8. 184 ... ... 122 

in case of doubt, High Court 
to determine, 8. 185 ... 122 

when offence was committed 
on journey which was not 
continuous ... ... 122 

of offence committed outside British 
India by European British 
subject, S. 188 123, 124 

by native Indian subject, S. 

188 ... 123, 124 

certificate of Political 
Agent as to, 8 . 188 ... 124 
in case of offences committed in Native 
States, evidence in, 8. 189 ... 126 

transfer of, S. 192 ... 128,129 

who may transfer case for, S. 192 128, 129 

notice of transfer of ... ... 129 

who may commit for, 8. 206 ... 148 

furnishing of list of witnesses to be 
examined after commitment on, 8. 211 154 
by Sessions Court, custody of accused 
pending, S. 220 ... ... 159 

when, may proceed immediately after 
alteration of charge, S. 228 164 

new, when directed after alteration of 
charge, 8 . 229 ... ... ... 165 

adjournment of, after alteration of 
charge to offence requiring sanction 
to prosecute, S. 230 ... ... 165 

when, to be suspended after alteration 
of charge, 8 . ^30 ... ... 165 

when, may proceed after alteration of 
charge, 8 . 231 ... ... 165 

of three offences of same kind, 8. 234 ... 167 

of more than one offence ... 167—71 

of several offences committed together, 

8. 235 ... ... 168 

falling within two de- 
finitions, 8. 235 .. 168 

of offences where acts constitute one 
offence, but when combined constitute 
different offence, 8. 235 ... ... 168 

where it is doubtful what offence has 
been committed, 8. 236 ... ... 171 

of minor offence, 8 . 238 ... ... 173 

of several persons jointly when permis- 
sible, 8. 239 ... ... ... 174 

of cases for giving false evidence ... 145 

of summons-cases by Magistrate 176 — 179 

before High Court and Court of 8e8- 

sion... 191—226 

to be by jury, 8. 

267 ... ... 192 

by 8eB8ions Cffurt to be by jury or with 

assessors, 8. 268... 192 
Local Government 
*■ may direct, to be 
by jury, 8. 269 ... 192 
of offences, some tri- 
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release of lunatic pending, 8. 466 30l», 301 
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dence to support charge ... 195 

former trial set aside on ground of 
want of jurisdiction and illegality no 
bar to second trial ... ... 195 

refusal to plead or claim to be tried, 
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sitions, &c., how received in evidence 
at Sessions trial ... ... 202 

when confession to be translated ... 2J3 
evidence given at preliminary inquiry 
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locking-up jury, S. 296 ... ... 209 

charge to jury, S. 297 ... ... 209 
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execution of, S. 43 ... ... 24 

aid to person executing, S. 43 ... 24 

holding, other than 
Police-officer, S. 43 ... 24 

may be directed to any landholder, 
farmer or manager of land within 
district ... ... ... 24 

when, may be executed by Police-officer 
whose name is endorsed on ... 24 

when Police-officer liable for arresting 
without ... ... ... 28 

to be shown by officer making arrest ... 28 

arrest by officer not having ... 28 

when Police may arrest without, S. 64 30 

provisions as to arrest without 30—36 

subordinate Police-officer how deputed 
to arrest without, 8 . 66 ... ... 34 

arrest in case of non-cognizable offence 
without, 8 . 67 ... ... ... 34 

when, issued in lieu of, or in addition 
to, summons, 8 . 90 ... ... 49 

form of such ... ... ... 49 

forms of, prescribed by Code should be 
strictly adhered to ... ... 49 

not to issue when summons to attend 

would be sufficient for the ends of 
justice ... ... ... 60 

for persons called on to give security, 

8, 114 ... ... ... 62 

to person called on to give security, 
order under 8. 112 to accompany, 

S. 115 ... ... ... 63 

arrest to prevent commission of cogni- 
sable offence by Police-officer may be 
without, 8. 151 ... ... 94 

inspection by Police-officer of weights 
or measures without, 8. 163 ... 95 

issue of, for offence committed outside 
local jurisdiction, 8. 186 ... 122, 123 

in respect of offence committed outside 
localjurisdiction, 8. 186 ... 122, 123 

under Extradition Act for person ac- 
cused of having committ^ offence 
out of British India ... 126,126 

issue of, 8.^204 ... ... 147 

when, to be issued by Biagistrate, 
8.204 ... ... ... 147 

who is proper officer to issue ... 147 

as to ground for interference of High 
Court where issued when summons 
should have been issued .« ... 147 

irregularity in^ 8. 637 .i. ... 354 


Paget 

WARRANT (Concittded)— 

for execution of sentence of deatbt 

8.381 ... 260 

of tranBj>ortation, 8 . 383 ... 267 

of imprisonment, 8. ;‘83 ... ... 257 

particulars to be stated in ... ... 267 

separate, to be issued in case of each 
prisoner ... ... ... 257 

to oe signed not stamped ... 257, 258 

for execution of sentence of in^rison* 
ment to be directed to officer in 
charge of jail, 8 . 384 ... ... 258 

contents of ... ... ... 258 

when legality of doubtful, matter to he 
referred to Local Government ... 258 
effect of delivery of prisoner under, to 
wrong jail ... ... ... 258 

of imprisonment, language of ... 258 

with whom to be 

lodged, 8. 385 ... 258 

separate for each prisoner 258 
for levy of fine, 8. 386 ... 2^—261 

may be executed and 
its effects, 8. 387 ... 262 

for execution of sentences, who may 
issue, 8. 389 ... ... ... 282 

return of, on execution of sentence, 

8.400 ... ... ... 266 

endorsement on, by officer executing it, 

8.400 ... ... ... 260 

return of, on execution of sentence, 

8.400 ... ... ... 266 


for detention of juvenile offender in 


Reformatory ... ... ... 266 

WARRANT OP ARREST— 

form of, 8. 75 ... ... ... 42 

by whom issued, 76 ... ... 42 

continuance of, 8. 75 ... ... 42 

as to issue of general ... ... 42 

what should l^ stated in ... ... 42 

should be distinguished from summons 42 

warrants of commitment and release 
should be filled up in English ... 42 

mode of signing of ... ... 43 


before issue of, evidence must be given 
that an offence has been commit- 

43 

bad where no description given of 
person to be arrested ... ... 43 

Court may direct security to be taken, 

8 . 76 ... ... ... 43 

to be forwarded to Court, 8, 76 ... 43 

to whom directed, 8 . 77 ... ... 43 

to several persons by whom to be exe- 
cuted, 8 . 77 ... ... ... 43 

ought not to be issued to unofficial 
persons ... ... ... 43 

may be directed to landholders, S. 

78 ... ... ... ... 44 

landholder neglecting to execute liable 
to punishment ... ... 44 

direc^d to Police-officer Iw whom else 
it may be executed, 8. 79 ... 44 

notification of substance of, 8 . 80 ... 44 

to be shown if required, 8. 80 ... 44 

a Police-officer should not arrest with- 
out, in his pos- 
session so as to 
show it if ne- 
cessary ... 44 

should not arrest with- 
out having it endors- 
ed, if not originally 
directed to him ... 44 

person arrested on, to be brought be- 
fore Court without delay, 8 . 81 ... 45 



INPEX. 


527 


Paffe 

WARBANT OP ARREST {Conclud^)-^ 
may be executed at any place in 
British India. S. 82 ... ... 45 

forwarded to Ma^strate for execution 
outside jurisdiction, S. 83 ... 45 

as to manner of effeotinff arrest of 
an accused escapiuf; to A^n ... 45 

language to be used in ... ... 45 

directed to Police-officer for execution 
outside jurisdiction, 6. 84 ... 46 

procedure on arrest of person against 
whom, issued, S. 85 ... ... 46 

procedure by Magistrate before whom 
person arrested is brought, S. 86 ... 46 

witnesses brought u^ under, should not 
be treated as criminals ... ... 49 

when, to issue on person likely to 
commit a breach of the peace, S. 114 62 

issue of, for offence committed beyond 
local jurisdiction, S. 186 ... 122 

as to issue of warrant under S. 186 by 
Subordinate Magistrate, S. 187 ... 123 

W ARRANT 0 A SES~ 

definition of, S. 4 (s) ... ... 6 

procedure in, S. 251 ... ... 179 

evidence for prosecution, S, 252 ... 179 

rules of Oalcutta High Court as to 
the examination of complainants and 
witnesses ... ... ... 180 

discharge of accused in, 8. 253 ... 180 

mere absence of complainant not suffi- 
cient to justify discharge of accused 
in which, are not corapoundable ... 181 
where no charge drawn prisoner can 

only be discharged ... ... 181 

effect of discharge ... ... 181 

for purposes of commitment Magistrate 
and Joint Magistrate have equal 

powers in ... ... ... 181 

charge to be framed when offence ap- 
pears proved, S. 254 ... ... 181 

plea to be recorded by Magistrate, 

S, 255 ... ... ... 182 

charge to be read to accused ... 182 

what is not a plea of guilty ... 182 

defence of accused, 8. 256... ... 182 

accused may put in written statement, 
8.256 .. ... ... 182 

accused allowed to recall and cross- 
examine witnesses for prosecution, 
8.256 ... ... 182,183,184 

accused reserving his cross-examination 183 
cross-examination of witnesses called 
by Court ... ... ... 184 

process for compelling production of 
evidence at instance of -accused, 8. 257 184 
08 to expenses of witnesses in, 8. 257 ... 184 
reason for refusing issue of process to 
be recorded in, 8. 257 ... ... 184 

Magistrate having once granted to ac- 
cused process for attendance of 
witnesses bound to assist accused in 
enforcing attendance in ... ... 185 

acquittal in, 8. 258 ... ... 185 

conviction in, 8. 258 ... ... 185 

while order of acquittal is subsisting 
Court cannot order re-trial in ... 185 
power of remitting sentences reposed 
wholly in the Oovemment in ... 185 
absence of complainant in, 8. 259 ... 186 

WATCHMAN— 

of village to report certain matters, 8, 456. 26 
WAY- 

oonditional order as to nuisance in pub- 
lic, S, 133 ... ... ... 71 

seisure of, on making arrest, S, 53 


WBAPON- 

used in evidence to be forwarded with 
commitment to Sessions or High 
Court, 8. 218 ... 

WEIGHTS AND MBAStTRBS- 

inspection of, by Police-officer, S# 153 
WELL— 
fencing of 
WHIPPING— 


Page« 




157 

95 

7i 


Magistrate of 2nd Class under Act 
X of 1872 incompetent to pass sen- 
tence of ... ... ... 2 

sentence of, which different classes of 
Magistrates may pass, 8. 32 ... 17 
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TWO NEW WORKS ON 

ANaLO-MUHAMMADAN LAW. 

BY 

Sir ROLAND KNYVET WILSON, Bart., 

Late Reader in Indian Law to the University of Cambridge. 

An Introduotion to the Study of Anglo-Muhammadan Law. 
Demy 8vo, oloth, pp. 161. Rs. 6. 

“This little work aims at lightening the task of the student who is entering upon 
a study of this difficult and complex .subject. Commencing with a sketch of Mahomot 
as a legislator, and the Koran as a law-book, it proceeds to trace tho dovolonment of 
Muhammadan Law, both orthodox and otherwise, and its growth in India undor 
Muhammadan rulers, Tho last two chapters arc taken up with the history and 
present footing of Anglo -Muhammadan Law, and an outline thereof. The authors 
long experience, when he 'was reader of Indian Law at Cambridge, has enabled him 
to meet the wants of tho student.” — Ltuo Times, 

‘ ‘ We think that tho author has acted wisely by distinguishing by tho prefix ‘ Anglo, ' 
that small fragment of the Muhammadan Law which tho English government enforces 
by its own tribunals. Very thoroughly has tho author dealt with this fragment, and 
to those who desire to make some acquaintance with this branch of Indian 
Jurisprudence, wo recommend the above book with every confidence.” — Law Magazine 
and Review. 

“ITiebook is well and carefully written, showing a good grasp of facts and theorle 
and a wide and judicious reading of authorities on tho suiect, — as might well have 
been expected from the late accomplished Reader of Indian Law in Cambridge 
University.” — Asiatic Quarterly Revieio, 

A Digest of Anglo-Muhammadan Law. Setting forth in the 
form of a Code, with full references to modern and ancient autho- 
rities, the special Hulea now applicable to Muhammadans as such 
by the Civil Court of British India, Demy 8vo, oloth, pp. 496. 
Rs. 16. 

“ Sir Roland has admirably performed his difficult task. His Digest sets forth, 
for the first time in a complete manner tho laws now applicable to Mahomedans as 
such by the Indian Courts, together with full references to ancient and modem 

authorities, and to the ruling decisions of tho judges as a work of technical 

codification it also takes a high place. It is by no moans the first service of the kind 
which Sir Roland Wilson has rendered to India ; but even If it stood alone ho would have 
achieved a work not unworthy of his own reputation or of the great University 
in which he so long and so ably represented Indian Law.’ — The Times. 

“ Tho volume is an interesting one even for tho general reader, while the lawyer should 
be able to got up Aiiglo-Muharninadan Law from tho * Digest ’ with the least possible 
trouble.” — Madras Times. 

“This work will be a welcome addition to tho somewhat scanty stock of modern 

English writing upon this branch of Indian Law Finally, no pains have been 

spared to make the rules and decision, visible at a glance. The Index is copious and 
tne whole work well and clearly printed.” — Times of India. 

Sir Roland Wilson grapples with a complicated task in what seems to us a most 
admirable and efficient manner. His statements of the law and of precedents are 
wholly lucid and IntcUigiblo, and this Digest should form an invaluablo work of 
reference for all who are called upon to deal in any way with the Muhammadan Law of 
British India.”— Ho »i(2 News. 
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Just Published. Demy 8vo, cloth, pp. 617. Be. 6. 

A SHORT TREATISE 

ON 

HINDU LA W 

AS ADMINISTERED IN THE COURTS OF BRITISH INDIA. 

By HERBERT COWELL, 

M idd le Te mple^ 13 a i^ri ster~at -Laio. 

Author of “ The History and Constitution of the Courts and Legislative 

Authorities in India^ 

REVIEWS. 

“We can sav of this Book that it appears to be clearly and readably written, and 
to cover in outline a very wide extent of subject-matter .” — Law Journal, 

“ Will be found to contain a well digested mass of Information .” — Imperial and Asiatic 
Quarterly. 

'*PutB the outlines of Hindu Law briefly and clearly before the student. "--r-Jifadra 
Times. 


Hew Edition* Nearly ready* Demy 8i?o. 

THE LAW OP SPECIFIC RELIEF IN INDIA. 

BEING 

A COMMENTARY ON ACT I of 1877. 

By CHARLES COLLETT, 

or lincom)’b-inn, barrister-at-law, late or tre uadbas civil servicb. 

Revised and brought up to date. 

By H. N. MORISON, 

BARRISTER- AT-LAW, AUTHOR OF “ ADVOCACY,’’ 

Demy 8vo, cloth. Rs* 4. 

DISTRICT OFFICE IN NORTHERN INDIA 

WITH 

SOMB SUaGBSTIONS ON ADMINISTRATION. 

By C. W. WHISH, 

Bengal Civil Service* Author of ** Reform and Progress in India,^* 

** Mr, Whish has produced an extremely useful and thought- 
ful book, which will pave the way for the junior members of 
his service. It is above all things practical, and sets forth 
the whole system of district duties in a clear and systematic 
manner.” — Englishman. 



Spink and Co..^ Caicutta, ; ^ 

Grown Svo, eiotA, lU, 6. 

ADVOCACY & EXAMINATION OF WITNESSES 

Including the Duties and Liabilities of Pleaders in India. 

By H. N. MORISON, Esq., 

Barrister •at- Law and Advocate of the High Oourt^ Oalcutta* 

The work treats of matters of practice such as taking instructions, 
speech, argument, examination-in-ohief and cross-examination, and 
includes a r^sumd of the duties and J labilities of Pleaders in India. 
The Legal Practitioners Act, with the Rules of the High Courts relating 
to the admission of Pleaders and Mukhtears, appears in the form of an 
Appendix. 

“Undoubtedly juniors and, possibly, not a few seniors too, may profit by the sensible 
and practical hints Mr. Morison gives as t(i the finesse of Counsel and the treatment of 

Witnesses Mr. Morison’s book is certainly one that should be 

bought . ' ' — States man. 

“A work which will bo of material service to tho youn'gor members of the legal 
profession in India.” — Indian Daily Nem. 

“A book which should bo put into tho hands of every young pleader before starting 
practice. It deals in a popular manner with tho whole or an Advocate’s duty from the 
moment of presenting himself to tho ordeal of tho examination until ho reaches the 

topmost rung of the ladder The book contains many hints tliat will 

be of value to all practitioners.” — Bombay Gazette. 

“ Wo can safely predict of Mr. Morison’s book that no one who buys it will regret the 
small sum expended on its purchase. " — Civil and Military Gazette. 

“ The chapter on * Witnossoa ’ is extremely good.” — Pioneer. 

“A very useful little book .... Tho book is something more than a guide to 
tho bar and contains useful hints on Advocacy and the Examination of Witnesses.'* — 
Ceylon Observer. 

“ An interesting and valuable addition to tho literature of tho profession. The 
subject is treated In a broad and comprehensive manner which makes the book 
attractive to tho general reader. While at the same time tho author brings judgment 
and experience to bear upon the overy-day details of an Advocate’s life, ana with 

admirable results enough lias been said to indicate tho highly practical 

and valuable character of tho work, which may safely be commended to the attention 
alike of tho lay public and of all Indian Lawyers.” — Englishman. 


Now Ready. Royal 8t'd, cloth. Rs. 16. 

THE INDIAN PENAL CODE: 

WITH A COMMENTARY. 

By W. R. HAMILTON, 

Barrister-at-Za 2 V, Presidency Magistrate^ Bombay, 

PRESS NOTICES. 

“ A valuable work .” — Bombay Gazette. 

“The book will repay study by English readers — as showing the simplicity and 
feasibility of the Code .” — Laio Joarnal. 

“It is one more valuable contribution to tho slowly increasing serios of standard 
commentaries on statute law by authors who have had practical experience in the 
administration of the law in India .” — Times of India. 

“ Tho main features of Mr. Hamilton’s work is that large extracts are given from the 
different reports of tho Law Commissioners, and roforcnco made to the different stages 
in the history of the enactments ....... An appreciative and praiseworthy 

piece of work, and should commend itself to a largo circle of readers, legal os well as 
lay .” — Indian Daily News. 

“ Of the book Itself we have a high opinion. It contains. In fact, practically every* 
thing of importance that can guide to a knowledge or administration of the Penal Code. 
While notes on procedure appended to each section that defines an offence, staling briefly 
whether the offence bo cognizable, bailable, compoundable, and so on, enable the reader 
to gain at a glance all the information he r^uires.”— 
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A TEXT-BOOK FOR GOVERNMENT EXAMINATIONS. 

Second Edition, Recited. Crown 9>vo, cloth. Rt. 3. 

THE STUDENT’S HAND-BOOK OF 

MAHOMKDAN LAW. 

By THU HON’BLE SYED AMEER ALI, C.I.E., 

Author of Mahomedan Law The Spirit of Islam The 

Ethics of Islami^ <&c,y Sc. 


Royal 8 ^ 0 , cloth, Rs. 16. 

MAHOMEDAN LAW. Vol. I. 

BY 

HON’BLE SYED AMEEli ALI, M.A., C.I.E., 

Babbi8tbb-at-Law. 

CONTAINING 

Qifts, 'Wakfs, Wills, Pre-Emption and Bailment, 

ACOOBDING TO 

THE HANAFI, MALIK, SHAFIC, AND SHIAH SCHOOLS. 

Compiled from Authorities in the original Arabic, with Explanatory 
Notes and References to Decided Cases, and an Introduction on 
Mahomedau Jurisprudence and Works on Law. 

Being the Second Edition of the Tagore Law Lecture, 1884 . 


Royal 8 i’o, cloth. Rs. 14. 

MAHOMEDAN LAW. Vol. II. 

A Second Edition of 

THE PERSONAL LAW OF THE MAH0MEDAN8. 

The Law relating to Succession and Status, according to the 
Hanafi, M&liki, Shkfei, Shiah and Mutazala schools. Compiled 
from Authorities in the original Arabic, with Explanatory Notes 
and References to Decided Cases, and an Introduction on the 
Isl&mic system of Law. 

By the HON^BLE SYED AMEER ALI, M.A., 

, One of the Judges of H. M.^s High Court of 
Judicature^ BenjaL 
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Third Edition^ Royal Svo. Rs^ 14. 

THE CODE OF CRIMINAL PROCEDURE 

ACT X OF 1882, 

Together with Eulings, Circular Orders, Notifications, etc., of all 
the High Courts in India ; and Notifications and Orders of the 
Government of India and the Local Governments. 

EDITED WITH COPIOUS NOTES AND FULL INDEX. 

By william FISCHER AGNEW, Esq., Babbistub-at-Law ; and 
GILBERT S. HENDERSON, Esq., M.A., Babbistbe-at-Law ; 
Authob of “A Tbbatisb on the Law of Suoobssion in India.” 

Third Edition. 

By gilbert S. HENDERSON. 

judge from the style in which their present work is edited, the number 
of cases cited bearing upon the various sections, the ample notes appended where 
any explanation is necessar}^ and the full and complete indexes to the cases cited, 
we have little hesitation in sa^nng that, while undoubtedly it is at present the 
best work on the subject, it need fear no competition in the future.” — Englishman. 


Second Edition. 8ro, cloth. Rs. 16. 

MEDICAL JURISPRUDENCE FOR INDIA. 

By I. B. LYON, F.C.S., F.I.C., 

Brigade-Snrgeon, Bombay Medical Service ; Chemical Analyst 
to Governmentj Professor of Chemistry and Medical 
Jurisprudence, Grant Medical College, Bombay. 

Revised as to the Legral Matter 

By J. D. INVERARITY, Esq., 

Barrister^at^Law, 

To nil those who are engaged in the administration of the 
law — to magistrates, lawyers, medical men, and police, as well 

as to students — the book will be found quite invaluable In 

the arrangement of the matter. Dr. Lyon has left nothing to be 
desired in the effort to render the book valuable for reference. 
The work is a monument of industry and research, is marked by 
great lucidity of exposition, and deserves, on every g^oitnd, to 
take rank as a standard production of its class . — Honu 
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Eleventh Edition, with Notes to end of 1894. 

Rpyal 8t?o, cloth, Rs, 12* 

THE CODE OF CRIMINAL PROCEDURE : 


Being Act X of 1882. 

As amended by Acts III of 1884. X of 1886, V and XIV of 1887, I, V and 
XIII of 1889, III, IV, X and XII of 1891, III and X of 1894, and IV of 1895. 


With Notes of Judgments 8c Orders thereon. 

By Sir H. T. PRINSEP, kt., 

Indian Civil Service. 

One of H. M.’s Judges of the High Court, Calcutta. 

This is the only Annotated Edition of the Code containing the Amending Acts of 1894 
and 1896 : with Notes of Cases up to the end of 1894. 


In Crown 8ro, cloth. Rb. 7. 

THE OASE-NOTED PENAL CODE. 

By CHARLTON SWINHOE, 

Barrister-aULaw. 

The aim of this work is to give under each section the 
references to the cases decided under it; with, in many 
cases, a rdsumd of the arguments and decisions. 

“ Admirably adapted for use in Court work and especially in the Mofussil 

his book snould commend itself to lawyers engaged in criminal 

practice. It should also prove useful to Magistrates who may have occasion 
to consider whether authorities cited before them are conclusive or not, for 
it will give them all the cases decided upon any particular point under 
consideration .” — Times of India. 

** We are glad to say that, so far as we are able to judge, he has performed 

his task with much success The book is printed in a convenient 

size, and the Case-Law appeal's to have been carefully consulted .” — Civil 
and Military Gazette. 


Third Edition. Jnst published. Demy 8ro, cloth^ pp. 299. Rs. 10. 


THE 


HINDU LAW 

■ ' ' OF 

INHERITANCE, PARTITION, STRIDHAN AND WILLS : 

With Leading Cases from 1825 to 1895. 

By a. C. MITRA, 

r 

Barristefat-Law and Advocate y High Court y Calcutta. Author of 

The Transfer of Property AoV^ 
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THE 

LAW OF EVIDENCE IN BRITISH INDIA. 

By C. D. FIELD, M.A., LL.D., 

Bengal Civil Service ^ 

Recently a Judge of the High Court of Judicature ^ Calcutta, 


ThU work contains the Indian Evidence Act {as amended \ip to 1st 
January 1894), the Bankers' Evidence Act^ XVIIl i?/’ 1891 {as amended 
hy Act I of 1893), and all provisions on the subject of Evidence which are 
in force and unrepealed by the Evidence Act o?* any other Act, 


OPINIONS OF THE PRESS ON THIS EDITION. 

^*One of the standard reference books of India is Field’s Law of Evidence 

The last edition was published in 1884, so that the necessity for a new edition 
was imperative. In the present edition the text of Act I of 1872 is given as 
amended up -to date, and the rulings on the Law of Evidence up to nearly 
the end of 1893 have been incorporated in the notes under each section. A 
few very recent rulings that have come out while tlie work was passing through 
the press will be found in the Addenda. The Bankers’ Evidence Act, as amended 
by Act I of 1893, is printed after Act I of 1872. The subject of res judicata is dis- 
cuHsed at considerable length in a note under section 40, and a note on the law of 
Hegistratioii will be found at pp. 443 — 469, The Indian Oaths Act is printed 
tn at pp, 621— 624. Indeed, we may say of the present volume, as was 

said of its predecessor, that it is rather a new book than a new edition. To the 
Editor the revision has been, if not exactly a labour of love, at least a corollary 
of his own private study of the latest changes of the law. An important and 
most useful feature of this edition is a complete list of the Native States or 
* places therein* to which the Evidence Act has been applied by the Governor- 
General. No such list, we believe, has been compiled or published before. 
The entire work, we ma}' say, bears the unmistakable traces of careful and 
critical revision. Every change that has been introduced is a very decided 
improvement,” — Knglish7nan, 

The work has been brought up to date with a painstaking thoroughness which 
will be obvious to all who compare it with the fourth edition, and will be general- 
ly welcomed by judicial officers and the legal profession throughout India as 
the most complete and authoritative exposition obtainable of the subject with 
which it deals .” — Indian Daily News, 

Mr. Field’s name is a sufficient guarantee for the completeness and accuracy 
of any legal work he undertakes, and his present venture will no doubt meet with 
due appreciation in tbe profession.” — Statesman, 

^‘Mr. Field’s ‘ Law of Evidence in British India* has long been recognised as tbe 
leading authority on the subject. His book is to the Indian practitioner what 
Taylor’s work is to the English lawyer, and no law library can be deemed 
complete without it .... In concluding this brief notice of liis excellent 
treatise, which, as we have said above, contains a masterly exposition of the Law 
of Evidence applicable to this country, an historical retrospect of the course 
of legislation on that subject, and valuable hints on estimating the value dl 
Indian evidence, we can best sum up our opinion of it in the words of tlie talented 
author of Leading Cases done into English : ” — 

“ * All this and more 
Is printed in a wise and weighty book, 

With gloss and commentarj^ case on case, 

Rich soil for fresh debate and argument 
To swell the garden of choice instances, 

And bless posterity with new delicacies * 

Of hair-breadth’s difference.’ ” 

and Military .Gazette^ 
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Second Edition* Demy cloth ^ gilt* Re, 17<12. 

LANDHOLDING 

AND THE RELATION OF 

LANDLORD AND TENANT 

IN VARIOUS COUNTRIES OF THE WORLD. 

!3^ O* ID* FXfiXilDy 2£*A.*^ TjTj»D.y S.O.S.^ 

Late a Jndge of Her Majesty's High Court of Judicature in Bengal, 

Super Royal 8vOj cloth. QVol. VI.) Rs, 12. 

A DIGEST OF INDIAN LAW CASES 

And of the Eeporte of the Cases heard in Appeal by the Privy Council, 

1887 to 1889. 

WITH AN INDEX OF OASES. 

Compiled by 

JOSEPH VERE WOODMAN, 

Of the Middle Temple^ Barrister -aU Law ^ and Advocate of the High 

Courts Calcutta* 


Sup. Royal Svo^ clothe gilt {Vol. F//), 1890*93. Rs. 16. 

A BI&EST or IIDIAF LAW OASES ; 

CONTAINING 

HIGH COURT REPORTS AND PRIVY COUNCIL REPORTS 

OF APPEALS FROM INDIA, 1890*93, 

WITH AN INDEX OF CASES. 

Compiled by 

JOSEPH VERE WOODMAN, 

Of the Middle Temple^ Barrister^at-Laic., and Advocate of the 

High (Jow% Calcutta. 

Vol. 11. Bringing the Digest up to Date, Royal 8vo. Rs. 7-8. 

INDIAN CRIMINAL DIGEST 

CONTAINING ALL THE IMPORTANT CRIMINAL RULINGS OF THE VARJOUS 

HIGH COURTS IN INDIA, 

Together with many English Cases which bear on the Criminal Law as 
administered in India. 

WITH A GENERAL INDEX. 

J. T. HUME, Solicitor, High Court. 

A few copies of Volume 1, price Rs. 7, are still available. 
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In Two Vohimet, Demy 8ro, cloth. Re. 12. 

COMPAEATIVE CRIMINAL JURISPRUDENCE j 

Showing the Law Procedure, and Case-law of other Countries 
arranged under the corresponding sections of the Indian Codes. 

By H. a. D. PHILLIPS, B.C.S. 

Vol. I.— Crimes and Punishments. 

„ II.— Procedure & Police. 

Tlie Notes in tins work are arranged under the text of the Indian Criminal 
Codes, and are taken from the Penal and Criminal Procedure Codes of France, 
Belgium, Germany, Italy, Hungary, Holland, Denmark, Russia, New York, and 
Louisiana, from English and American Case-law, Rulings of the Court of Cassa- 
tion in Paris, and other sources. 


PHILLIPS* CRIMINAL MANUAL. 

Second Edition^ Enlarged. Thick Crown ^vo. Rg, 10. 


OP 

INDIAN CRIMINAL LAW; 

Fully Annotated, and containing all applicable Rulings of all High 
Courts arranged under the appropriate Sections up to date, also 
Circular Orders and Government Notifications. 

By H. a. D. PHILLIPS, B.C.S. 


CONTENTS. 

Indian Pknal Codk (Act XLV of 1860). 
CODR OF CftIMINAL PrOOKDUKK (AOT X OF 1882). 


Evidence Act (X of 1872). 

Protection of Judicial Officers Act 
(XVIII of 1860). 

State Prisoners’ Act (XXXIV of 
1860). 

Penal Servitude Act (XXIV of 1856). 
State Offences Act (XI of 1857). 

State Prisoners’ Act (HI of 1858). 
Police Act (V of 1861). 

Whipping Act (VI of 1864). 

Post Office Act {XI V of 1866). 

General Clauses Act (1 of 1868). 
Prisoners’ Testimony Act (XV of 
1869). 

Cattle-Trespass Act (I of 1871)« 


Prisoners’ Act (V of 1871). 

Criminal Tribes Act (XXVIl of 
1871). 

Indian Oaths Act (X of 1878). 
European Vagrancy Act (IX of 1874). 
Reformatories Act (V of 1876). 

Arms Act (XI of 1878). 

Railwa 3'8 Act (IV of 1879). 

Legal Practitioners’ Act (XVI 11 of 
1879), 

Foreign Jurisdiction Act (XIII of 
1879). 

Telegraph Act (XIll of 1865). 

Penal Clauses of Stamp and Registra* 
tion Acts. 
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In Thick Crown cloth, Ms, 10. 

OF 

REVENUE AND COLLECTORATE LAW. 

H. A. D. PHILLIPS, Esq., B.O.S. 

CONTENTS. 

Allavion and Diluvion : Beg. XI, Opium : Beg. XX, 1817, seo. 29, 
1825 ; Act IX, 1847 ; Act XXXI, Act I, 1878. 

1858 ; Act IV (B.O.), 1868. Partition : Act VIII (B.C.), 1876. 

Oertifioate : Act XXVII, 1860. Public Demands Becovery : Beg. 

06886B, Boad and Public Works: III, 1793; Act VII (B.O.), 1868, 

Act IX (B.C.), 1880, as amended. as amended by Act II (B.C.). 

Oollectors, Asaistant Collectors, &c. ; 1871; Act VII (B.O.), 1880; 

Beg. II, 1793 ; Beg, XII, 1806 ; Act XIV, 1882. 

Beg. IV, 1821 ; Beg. VII, 1823; Putni Sales: Beg. VIII, 1819 
Reg. V, 1827; Act XX, 1848. lleg. I, 1820; Act VIII, 1865. 

Drainage : Act VI (B.C.), 1880. Registration : Act III, 1877. 

Elmbankments : Act II (B.C,), 1882. Revenue Sales : Act XI, 1859; Act 
Evidence : Act I. 1872. XII, 1841 ; Act III (B.C.), 1862. 

Excise: Act VII (B.O.), 1878, as Salt: Act VII (B.O.), 1864, as 
amended by Act IV (B.C.), 1881, amended by Act I (B.C.), 1878 ; 
and Act I (B.O.), 1883. Act XII, 1882. 

Lakhiraj Grants and Service Tenures: Settlement: Beg. VIII, 1793 ; 

Reg. XIX, 1793 ; Beg. XXXVII, Beg. VII. 1822 ; Reg. IX, 1825 ; 

. 1798; Beg, II, 1819; Begs. XIII Reg. IV, 1828; Reg. IX, 1833; 

and XIV, 1825. Act VIII (B.O.), 1879. 

Land Acquisition : Act X, 1870. Stamps: Act I, 1879. 

Land Registration : Reg. VIII. 1800, Survey: Act V (B.C. ), 1875. 
sec. 19 ; Act VII (B.O.), 1876, as Wards : Act IX (B.O.), 1879, w 
amended by Act V (B.C.), 1878. amended by Act III (B.C.), 1881 ; 

LegalPractitioners: AotXVIII,l879. Act XXXV, 1858 (Lunatics); 
License Tax : Act II (B.C.), 1880. Act XL, 1858 (Minors). 

Limitation : Act XV, 1877. 

WITH NUMEROUS AND IMPORTANT 

RULINGS AND ANNOTATIONS. 

II ■■ M*— ■■ H P ■ ■■■■*■■ !■ I ■■■ II I ^11 ■■ ..■■■■■■ ■ ■■ I 

Beady ^ in Royal 8vo, cloth, Rs, 24, 

A TREATISE ON THE 

LAW OF RES JUDICATA: 

INOLUDIHG THE DOCTRINES OF JURISDICTION-, BaR BY SUIT, AND 

Lis Pendens. 

By HUKM CHAND, M.A., 

Chief Judge^ City Courts Hyderabad. 

HhQ Law Joui'nal (London, July 7th, 1894). — The work is a rcmarkahle momiTrunt of 
industry and research* It appears to he a book of lohich any school of law might justly be 
proud* Its statements are well and clearly expressed, and its arrangement and plan 
are logical and comprehensive. The multitude of decisions collected from all our 
Colonies, from the American Courts, and from our own Reports, and cited as authorltiM 
without discrimination, although not without both comparison and criticism, is perhaps 
an indication that llie author’s industry has outrun his discretion, or that he has sought 
rather to prepare a compendium than to write a treatise ; but this peculiarity of the b^k 
will prob&ly add to its popularity, and will certainly enlarge the area of its circulation . 
Wo can congratulate Mr. Hukm Ohand on having ^ectively filled a vacant place ' 
B^vos of our Iaw libraries. 
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Now Ready, pp. xxiv, 754 ; in Crown %vo, cloth, gilt. Rt. 12. 

HAND-BOOK OF INDIAN LAW, 

A Popular and Oonolse Statement of the Iiaw 

WITH FULt. INDRX« 

By a Barrister-at-Law and Advocate of the High Court, Calcutta. 

PRESS NOTICES. 

“ This handbook is intended primarily to present to the non-legal public and 
to students an abridgment of the law, criminal and civil, generally in force 
throughout British India. It is concise, popularly written, and so far as we 
have been able to form an opinion on the point, complete. Lawyers as well as 
students may find it serviceable at a pinch. A short and excellent historical 
account of legislation and Courts of Law in British India from the time of the 
East India Company until the present day is embodied in an Introduction. The 
Index is admir^lo. This book will be of great use to competition-wallahs.'* — 
The Law Journal^ December %Lnd^ 1894, 

should command a very ready sale. The object of the 

author, we are told, has been to present, in as concise and popular form as the 
nature of the subject admits, an abridgment of the law, criminal and civil, 
generally in force throughout British India, .... One admirable feature 
of the book is the general arrangement for reference, which makes the discovery 
of any required subject both simple and easy. The work of condensing has 
been well done, and no important point appears to have been omitted ; while 
at the foot of each page the latest and best authorities on each point are quoted.'* 
— The Englishman^ 

“ Will be useful to both these classes (non-legal public and students). . , 

The book will be useful to the legal public as well as to the classes for whose 
benefit it is primarily intended, for to lawyers it will servo the purpose of a 
convenient index or legal lexicon.” — Indian Daily News, 

‘‘Intended primarily for the use of laymen and students, this book will, 
we doubt not, very soon become as recognised an authority here as ‘ Every 

Man his own Lawyer * is at home . he (the Editor) has well 

succeeded in the object ho has had in view — the presentment in a concise and 
popular form of an abridgment of the Criminal and Civil Law generally in force 

throughout British India The book is so thoroughly * up to 

date * that the Land Acquisition Act passed last March is summarised therein. 
The Editor has admiralily succeeded in his endeavour to give a lucid and 
accurate compendium of the laws under which we live. The exhaustive index 
at the and of the book and the bold type used at the commencement of para- 
graphs and for words of particular inijiortance will materially facilitate reference 
, . . , So handy a compendium of Indian judiciary should have a very 

large sale,” — Bombay Gazette, 

“Will satisfy a prevailing want and ought to meet with a ready sale . 

carefully condensed work .... the work will, we may 

safely say, be able to point out to the uninitiated what, if he has a grievance, is 
the proper course he ought to pursue ; and how, if ho wishes to repair a wrong 
or redress an injury, he must set about it, and what is his remedy and the best 
course to pursue. The work would seem to be exhaustive, compendious, and, 
unlike the general run of legal productions, of small bulk, condensed and con- 
venient to handle^ and possesses a large and copious index of 92 double cnlumns 
of fairly small print : without it a work of such a kind might run the risk of 
becoming a trackless waste ; but with it, it is at once hand}'- and easily under- 
stood of the people is enterprising in character, • and wo trust 

it will meet with the success which it deserves, and may every purchaser of a 
copy remember that * I^noraMia jvA'xs havd excmat,' ** — The Pumeer, 
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WorkB by F. R. STANLEY COLLIER, C.8. 

Third Edition. Crown 8®o, cloth, gilt. R$. 6. 

THE BENGAL 


LOCAL SELF-GOVERNMENT HANDBOOK, 

BEING B.C. ACT III OF 1886 


AND 

THE GENERAL RULES FRAMED THEREUNDER. 


With Critical and Explanatory Notes, Hints regarding Procedure, 
and References to the Leading Cases on the Law relating to Local 
Authorities. To which is added an Appendix containing the 
principal Acts referred to, &c., &c. ; and a full Index. 

By F. R. STANLEY COLLIER, B.C.S., 

Editor of the “ Bengal Municipal Manual,^* 

CONTENTS* 

Bengal Local Self-Government Act, 1885. 

Rules made by the Lieutenant-Governor under the Act. 

Revised Dispensary Manual. Model Rules of Business. 

The Bengal Ferries Act (B.C. Act I of 1885). 

The Bengal Vaccination Act (V of 1880) and Rules. 

The Cattle-Trespass Act, 1871, as amended. 

The Local Authorities Loan Act, 1879, and Rules. 

The Bengal Tramways Act, 1883. 


Fourth Edition (^Revised to 1896). Crown %vo^ clothe gilt^ Rs, 6, 

THE BENGAL MUNICIPAL MANUAL, 

AND 

Other Laws relating to Municipalities in Bengal, with the 
Rules and Circulars issued by the Local Government, and a 

Commentary, 

By F. R. STANLEY COLLIER. B.C.S. 


CONTENTS 


1« The Bengal Municipal Act, B.C., 
Act 111 of 1884. 

2. Revised Rules for the Election of 
Municipal Commissioners. 

8 Rules for the Preparation of the 
Annual Administration Report. 

4. Account Rules issued under s. 82. 

6. Model Rules for the conduct of 
business at Meetings. 

Model Ptosion and L^ve Rules. 

7* The Municipal Taxation Act, 
No. XI of 1881. 


8. The Hackney Carriage Act, B.C., 

No. V of 1866. 

9. An Act for Registering Births and 

Deaths, B.C., No. IV of 1878. 

10. The Slaughter-House Act, B.C. 

11. The Cattle-Trespass Act. 

12. The Local Authorities Loan Act, 
18. Local Authorities Loan Rules. 

14. Index. 



Thacker^ Spink and Co., Calcutta. 


*3 


Second Edition. Thick Demy 8va. Es. i6. 

A COMMENTARY ON HINDU LAW 

OF 

INHERITANCE, SUCCESSION, PARTITION, ADOPTION, MARRIAGE, STRIDHAN, 

ENDOWMENTS AND TESTAMENTARY DISPOSITION. 

BY 

PUNDIT JOGENDRO NATH BHATTACHARJI, M.A., D.L. 

No Student or Practitioner should be without a copy of this great work, — 
Nana^hai Haridds* 

** Babu Bhattaclmrji is the greatest name in the recent history of the Uni- 
versity. He has already made his mark, having written a really* original work 
on Hindu Law, which must assert itself against the crude compilations and false 
views of European writers.*’— /2eu and Rayyat^ Decr^ 26</t, 1885. 

The result of his labours is an accurate, well-arranged, comprehensive, and 
convenient manual of Hindu Law eminently fitted to be a text-book for students, 
and a guide to practitioners in all cases where questions of principle are involved. 
Upon several important topics the book is rich in original information and 
observations; and we may notice particularly the Rules of Interpretations, the 
Legal Maxims, and the Theory of Spiritual Benedts, as remarkable for original- 
ity. The most valuable feature 

of the book is, that it gives us an insight into the real nature of Hindu Law, the 
manner in which its rules are expressed, and in which its principles must be dis- 
covered, and the methods by which its problems must be solved .” — Indian Nation, 


Second Edition^ Revised^ with Additions, Crown 8vo, cloth* R$* 4-8. 

AL SIEAJIYYAH : 

OR THE 

MAHOMEDAN LAW OF INHERITANCE, 

WITH NOTES AND APPENDIX, 

By ALMARIC RUMSEY, Barruier-aULaw^ 

Professor of Indian Jurisprudence at King’s College, London; 
Author of “ The Mahomedan Law of Inheritance,” etc. 


New Edition in preparation, 

THE NEGOTIABLE INSTRUMENTS ACT 

(XXVI OF 1881) ; 

Being an Act to Define and Amend the Law relating to 
Promissory NoteSy Bills of Exchange and Cheques, 

By M. D. CHALMERS, M.A., • 

Of the Inner Te^nple^ Barrister-at-Law* 
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JUST PUBLISHED. Royal 8vo, olotb. Rs. 

THE 

LAW ASD PEAOTIOE 

OF 

REGISTRATION IN BENGAL. 

Comprising 

A short History of the Legislation on this Branch of the Law 
fromiihe year 1793, to the present time, with Acts XVI of 1864, XX 
of 1866 and VIII of 1871 : also Act III of 1877 as amended up to 
date, with Notes, Annotations and Judicial Decisions. 

The Sections of the Tenancy Act, which affect Registration, with 
Notes, and the latest Revised Rules of the Bengal Government. 

The General Stamp Act with a Digest of Rulings and latest 
Rules and Notifications of Government. 

A Manual of Rules which have the force of Law and of all 
Circular Orders of the Department, Annotated with Appendices 
and Specimen Forms, and 

A List of Districts and Sub-Districts corrected up to April 30, 1895. 

By H. HOLMWOOD, l.c.s. District and Sessions Judge^ Oaya^ 
Late Inspector-Oeneral of Registration^ Bengal, 

PRESS NOTICES. 

** This excellent handbook of digested information on the Law and Practice of Regis- 
tration in Bengal Between its covers the reader will find, 

printed in clear type and admirably arranged, all the Stamp Law, Procedure Rules, and 
Judicial Decisions necessary to the due registration of title deeds and securities. . . 

It fiUs a void and has a distinct value of its own Few large 

offices, we venture to think, can afford to be without a copy of this careful and unpre- 
tentious work.” — 

** Mr. Holm wood must be congratulated on his contribution to our Indian Law 
Manuals. He has certainly succeeded in producing a handy volume of the Law upon 
the subject, which we can recommend with all confidence to those whose duties or 
whose avocations bring them in contact with the Registration AcV'-^BnglUhman, 


A Reprint in Crown Sva, cloth, Ms, 3. 


THE 


PRINCIPLES OF JUDICIAL EVIDENCE; 

An Introduction to the Indian Evidence Act, 1872. 

” By Sir JAMES FITZ-JAMES STEPHEN. 
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TAQORE LAW LECTURE, 1894. 

In Royal 8vo, cloth. Rz. 10. 

THE LAW OF 

FRAUD, MISREPRESENTATION & MISTAKE 

IN BRITISH INDIA. 

P.Y SIK FREDERICK POLLOCK, Babt , 

Barri8ter^at»Lau\ Professor of Jurisprudence^ Oxford. 

** How can a man do better than his best ? What can the distinguished author have 
to say on the law of fraud that has not already boon said compendiously and exactly In 
his admirable works on Torts and Contmcts ? How can lectures at Calcutta differ from 
lectures at Oxford ? One who, in this septical spirit, takes up the Tagore Lectures will 
meet with an agreeable surprise. Much, very much, in the shape of valuable suggestion 
and criticism will bo found here that is not stated with equal fulness and distlnotness 
in the writer’s earlier books .” — Harvard Late Rcriew. 


TAQORB LAW LECTURE, 1893. 

Second Edition. Nearly ready. Royal 6vo, clot A. 

THE LAW OF ESTOPPEL IN BRITISH INDIA. 

By ARTHUR CASPERSZ, Esq., B.A., Bab.-at-Law. 

Contents : — Introduction— -Leading Principles. 

I. Estoppel by Representation — Benami Transactions — Landlord and 
Tenant — Patents — Bailor and Bailee — Vendor and Purchaser — Agency 
and Partnership — Negotiable Instruments — Companies — Matter in writ- 
ing — Admissions. 

II. Res judicata— Forum — Parties and Representatives — Matters in 
Issue — Matters constructively in Issue — Final Decision — Judgments in 
Rem — Foreign Judgments. 


TAGORE LAW LECTURES, 1892. 

Vols, I 4' Royal 8voy cloth. Rs. 10 Each. 

MAHOMEDAN LAW 

RELATING TO 

MARRIAGE, DOWER, DIVORCE, LEGITIMACY AND GUAR- 
DIANSHIP OF MINORS, ACCORDING TO THE SOONEES. 

BY 

Hon’ble MOULVI MAHOMED YUSOOF, KHAN BAHADUR, 

Pleader of the Calcutta High Court. 

Vol. I. — Texts from the Quran and the Hadees, or Traditions, as sources 
of Law. 

,, II. — Marriage and other cognate subjects, including Agency and 
Guardianship in relation to Marriage, prohibited degrees, 
Nusub or Parentage, Dower, claims regarding Marriage, 
Impotenoy, Right of Election or Option in regard &) Marriage, 
Fosterage, Hizanut or custody of minors, and maintenance. 
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TAOORE LAW LECTURE, 1801. 

Royal %vo^ cloth. Nearly ready. 

THE HINDU LAW OF ENDOWMENTS. 

BY 

PANDIT PRANNATH SARA8WATI. 

TAQORE LAW LECTURE, 1880. 

Jl6yal %vo, cloth. 

THE LAW OF 

IllPARlAN RIGHTS, ALLUVION & FISHERY, 

With Introductory Lectures on Territorial Waters and 

Foreshore of the Sea. 

Bt LAL MOHUN DASS, M.A. 

TACORE LAW LECTURE, 1888. 

Jtoyal 8vo, cloth. Rs. 10. 

THE HINDU LAW OF ADOPTION 

B? GOLAPCHANDBA SARKAR SASTRI, M.A., B.L. 
TAQORE LAW LECTURE, 1887. 

Royal 8vo, cloth. Rg. 16 ; Post-free, Rs. 16-8. 

THE LAW OF 

TESTAMENTARY DEVISE 

AS ADMINISTERED IN INDIA ; OR, THE LAW RELATING TO 

WILLS IN INDIA. 

With an Appendix containing — The Indian Succession Act (X of 
1866), The Hindu Wills’ Act (XXI of 1870), The Probate and 
Administration Act (V of 1881), with all Amendments, The Pro- 
bate and Administration Act (YI of 1889), and The Certificate 
Succession Act (VII of 1889). 

. By G. S. HENDERSON, Esq., M.A., 

Barrister-at-Law. 
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TAGORE liAW LECTURE, 1886. 


tioyal ^ CO, cloth, gilt. Hx. M) ; Post-free. Rs. 10-10. 

THE LAW RELATING TO 

THE JOINT HINDU FAMILY. 

Bv KRISHNA KAMAL BHATTACHARYYA. 


Late Professor of Sanskrit in the 

The Constitution of the Anoient 
Hindu Family and on the im- 
port of the Expression •* Joint 
Hindu Family.” 

The Origin and Gradual Develop- 
ment of the Joint Hindu 
Family. 

Joint Hindu Family considered 
as a whole. 

On the Managing Member of a 
Joint Hindu Family. 

On Limitation as affecting the 
Rights of the Members of a 
Joint Family. 


i^esidency College of Calcutta, 

On Right to Maintenance. 

On the disqualified Members of a 
Joint Family. 

On the Property of Joint Hindu 
Family. 

Alienation of Joint Family Pro* 
perty. 

On Son’s Liability for Father’s 
Debts. 

On Partition. 

On Property not liable to Parti- 
tion. 

Presumption in relation to Joint 
In Fnmily 


TAGORE LAW LECTURE, 1884. 


Revised Edition^ 1892. Rs, 16. 

THE LAW RELATING TO 


GIFTS, WAKFS, WILLS, PRE-EMPTION AND BAILMENT, 

ACCORDING TO 

THE HANAFI, MALIKI, SHAFIC, AND SHIAH SCHOOLS. 

COMPILED FROM 


Authorities in the Original Arabic, with Explanatory Notes and 
References to Decided Cases, and an Introduction on 
Mahomedan Jurisprudence and Works on Law. 

By SYED ameer ALL M.A., C.I.E., 


Barrister-at-Ldiv, A%itlior of ** The Perstvnul Law of the MahomedansT 

Importauceof Mahomedan Law. 

The Law relating to Gifts, 


Formalities relative to Gifts. 

The Ue vocation of Gifts. 
Consideration on Ewaz, 

The Shiah Law relating to Gifts. 
The Law of Gifts according to 
the Shafic Doctrines. 

The Law of Wakf, 

The Mouhoof Alaihim or the 
Objects of Wakf, 


The Matwalli, 

The Powers of the Wakif. 

Wakf in favour of non-existing 
Objects. 

The Principles of Construction. 
The Shiah Law relating to Wakf, 
The Maliki Law relating to 
Wakf, 

The Law of Wakf according to 
Shafio School. 

The Law relating to Wills. 


*^The authorities relating to gifts of Mushaa Itave been collected and comment- 
ed upon with great ability by Syed Ameer Ali in his Tagore Lectures’of 1884.”— 
Privy Council^ Indian Appeals^ Vol. XVI. 
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TAOORE I.AW LBOTURB, 1883. 


THE HINDU LAW OF 

INHERITANCE, PARTITION, * ADOPTION, 

AS OONTAINBD 

IN THE ORIGINAL SANSKRIT TREATISES. 


By Dr. JULIUS JOLLY, Ph.D., 


ProfeBior of Samhvit and Comparative Philology in the University 

of Wurzburg, 


Materials for a Historical Study 
of Hindu Law 

The Hindu Family System accord- 
ing* to the Smritis. 

The Early Law of Partition. 

The Modern Law of Parti- 
tion. 


The Law of Adoption historically 
considered. 

Unobstructed Inheritance. 
Obstructed Inheritance. 

The History of Female Property. 
Succession to Female Property. 
Exclusion from Inheritance. 


TAGORE LAW LECTURE, 1880. 


Royal 8v0t cloth, Rs, 16. 

THE PRINCIPLES 
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affecting Charter-parties. Part II deals with the several clauses and 
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